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FEDERAIL COURT. 


PRESENT: Sir Maurice Gwyer, Knight, Chief Justice, Mr. 
Justice S. Varadachariar and Mr. Justice Zafrulla Khan. 
e) 


BHOLA PRASAD 
v. 
THE KING-EMPEROR. 


[ÓN APPEAL FROM THE HIGH COURT OF JUDICATURE AT PATNA]. 


Ultra Vires—The Bihar Excise (Amendment) Act, 1940, amending section 
` IQ (4), of The Bihar and Orissa Excise Act (I of 1915)—Constitution Act, 
sections 100 (3), 108, rog, 297 ( 1)—Legislature, enactment of—Consent of 
Governor-General, 


The Bihar Excise (Amendment) Act, 1940, which amended section 19 (4) 
of the Bihar and Orissa Excise Act, 1915, is a valid Act and is within the 
powers conferred: upon the Provircial Legislature by section 100 (3) of*the 
Constitution Act and entry No. 31 of the Provincial Legislative List. 

À power to legislate with respect to intoxicating liquors, unless the 
meaning of the words used is restricted or controlled by the contexf or by 
other provisions of the Act, includes the power to prohibit-intoxicating liquors 
throughout the province or in any- specified part of the province: The 
United Provinces v. Atiqa Begum (1). ' 

Every intendment ought to be made in favour of a Legislature which is 
exercising the powers conferred on it. Its enactment ought not to be sub- 
jected to tke minute scrutiny which may be appropriate’to an examination 
of the by-laws of a body exercising only delegated powers, nor is the generality 
of its power to legislate on a particular subject to be cut down by the arbitrary 
‘introduction of far-fetched and impertinent limitations: The Queen v. 
Burak (2). 

Section 297 (1) (à) of the Constitution Act has no application to legislation 
with respect to anything in entry No. 31. It refers to legislation with res- 
pect to entries Nos. 27 and 29, in the Provincial Legislative List. 

: Where a statute is ambiguous, the presumption that a Legislature does not 
-intend to interfere with vested right ig reinforced by the absence of provisions for 

compensation ; but where the language is clear and there is no ambiguity, there 
— is no-room for argument that in the absence of any profision for compensating 
those whose livelihood might be taken away by the enactment of prohibition, 
it ought to be assumed that the Legislature had not been given power to 
enact it, 


(1) (1940) F. C. R. 110 (135) ; 7a C. L. J. 550. 
(2) (1878) 3 App. Cas. 889, L. R 5I. A. 178 ; I. L. R. 4 Calc. 172, 
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Federal Court Case No. 8 of 194r. F 

S. C. Chakravarty (Kamal Kishore Raisada with him), instruc- 
ted by B. Banerji, Agent for the Appellant. 

Baldev Sahay ( Advocate General of Bihar) J. P. Varma with 
him), instructed by 7. K. Prasad for the Respondent. 

Sir Alladi Krishnaswami Ayyar (Advocate General of Madras) 
( Raja Gopal Iyengar with En instructed by Ganpat Rai, Agent 
for the Intervener. 

The judgment of the Court was delivered by 

Gwyer, C. J. :—In this case thè appellant appeals against an 
order of the High Court at Patna setting aside an acquittal ina 
Magistrate’s court and convicting the appellant of an offence 
under section 47 (a) of the Bihar and Orissa Excise Act, 1915, 
and a Government Notification dated 18th November, 1940, 
issued under the powers conferred by section 19 (4) .of that Act. 
To understand the issues involved in the appeal, it is necessary 
to give some account of the history of the legislation under which 
the appellant was charged and has now been convicted. 

The Bihar and Orissa Excise Act, 1915 (Act No. II of 1915), was 
a consolidating and amending Act, replacing in Bihar and Orissa an 
earlier Bengal consolidating and amending Act, the Bengal Excise 
Act, 1909. Section 19 of the Act of rgt5 prohibits unlicensed 
persons (with certain exceptions) from having in their possession, 
without a permit granted by the Collector, any excisable article’ 
in excess of such quantity as the Board of Revenue may, under 
the powers givento it by the Act, have declared to be the, limit 
of a retail sale. Licensed vendors are similarly prohibited from 
having in their possession at any place other than that authorized 
by their licence any quantity of excisable liquor in excess of the 
same amount. Sub-section (4) of the section then provides as 
follows :— 

"(4) Notwithstanding anything contained in the foregoing 
sub-sections, the Local Government may, by notification, prohibit 
the possession by any person or class of persons, either in the 
Province of Bihar and Orissa or in any specified local area, of 
any excisable article either absolutely or subject to such condition 
as it may prescribe." 

By section 47 of the Act, any person who, in’ ‘contravention of 
the Act, or of any notification made under it, "imports, exports, 


transports, manufactures, possesses or sells any excisable article” 


is liable to be imprisoned or to be fined, or to be both imprisoned 
xi fined, 


" o 


Vou. 76.] ©" YEDERAL COURT. 


- By a'Notificatiqn dated March 26, 1939, and made. under the 
‘sub-section quoted above, the Local Government purported to 
prohibit the possession of. country liquor and of certain drugs 
in the areas speciffed in the Notification. One Kanhai Sahu was 
prosecuted and convicted under this Notification on a charge of 
ilegal possession of country liquor in a prohibited area ; but the 
High Court at Patna on appeal set aside the conviction on the 
ground that the Provincial Government had no power, as the law 
then stood, to make a notification prohibiting the public generally 
within the-Province or any’ part thereof from possessipg intoxica- 
ting liquor: .Kamhai Sahu v. King Emperor (1). The main 
ground of the decision was that on the true construction of the 
sub-section the Local Government only had power to impose 
prohibition on specified persons or classes of persons, and that 
the words “any person or class of persons” could not be inter- 


. preted as meaning “all persons or any class of persons". The 


High.Court also.laid stress on the fact that, as it appeared to 
‘them, the Act of 1915 was an Excise Act, designed mainly for 
the benefit of the provincial fisc, and that it did not appear from 
the preamblé to the Actor its provisions generally thàt the Legis- 
-lature had intended that the Act should be used for the purpose 
‘of introducing the policy of what is commonly known as Pro- 
. hibition. i 

As a consequence of this dicio of. the High Court, the 


' Governor of Bihar, in the exercise of the legislative powers which 
.he „had assumed. by his Proclamation of 3rd November, 1939, 
. under section 93 of the Constitution Act, enacted a Governor's , Act 


entitled the Bihar Excise (Amendment) Act, 1940. By section 2 of 
‘this Act a paragraph was inserted in the preamble to the a 
Act of 1915 to the following effect : 

. “Whereas in order to promote, enforce and carry into effect 


. the policy of prohibition, it is necessary to prohibit the import, 


export, transport, manufacture, sale and possession of liquor and 


of.intoxicating drugs in the Province of Bihar or any specified . 
, areas thereof ;" 


. Then by section 3 of the Act, it was provided that section 
19 (4) of the Act- of 1915 should be so amended as to prohibit 
the possession of intoxicating liquor “by any'person or class of 
persons: or, Subject do: such exceptions, if any, as may be specified in 


: the Notification, by all persons either in the Province of Bihar or 


. in any specified local areas’. The words in italics are those 


* 
e. 


` (1) (1940) T. L. R. 20 Pat, 181. - 
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added by the amending Act to the sub-sectiqn. The amending 
Act was followed by a fresh Notification dated November 18, 
1940, in the same terms as the Notification which had been 
held by the High Court to bé invalid and it “was on a charge 
under this Notification that the Magistrate's order of acquittal 
was subsequently reversed by the High Court, who held that 
in view of the amending Act the appellant had no defence 
in law. 

‘Counsel for the appellant first contended that the amending 
Act of 1940 was in any case ultra vires the Provincial Legislature, 
and therefore equally ultra vires the Governor of Bihar, exercising 
te powers of the Legislature by virtue of a proclamation under 
section 93 of the Constitution Act. He contended also that the 
Act was invalid because it contravened the provisions of para- 
graph (a) of section 297 (1) of the Constitution Act. His third 
contention was that the Act of 1915 was a Governor-General’s 
Act within the meaning of paragraph (b) of section ro8 (a) of the 
Constitution Act and that, therefore the Act :of 1940 which 
amended it ought to bave had the previous sanction of the 
Governor-General under that sub-section, the omission not having 
been made good by the subsequent assent of ‘the Governor- 
General ‘to the Act, to which the Governor had alone assented: 
see section 109 of the ‘Constitution Act. It will be convenient 
to deal with each of these contentions separately and in the 


_ same order. 


In support of his first contention, counsel boldly argued that 
section 100 (3) of the Constitution Act, which gives a Provincial 
Legislature power to make laws for a Province or any part there- 
of “with respect to” any of the matters enumerated in the Pro- 
vincial Legislative List, has not given power to’ introduce either 
total or partial prohibition in the Province by reason only that 
among the matters in the List with respect to which a Provincial 
Legislature Is empowered to legislate are those set out in entry 
No. 3r : “intoxicating liquors and narcotic drugs, that is to say, 
the production, manufacture, possession, transport, purchase and 
sale of intoxicating liquors, opiufn and other narcotic drugs’. A 
power to legislate “with respéct to intoxicating liquors” could 
not well be expres8ed in wider terms, and would, in our opinion, 
unless the meaning of the words used is restricted or controlled 
by the context or by other provisions in the Act, undoubtedly 
include the power to prohihit ‘intoxicating liquors throughout the 
Province or in any specified part of the Province. This court has 


Nor; T6 PEDERAL COURT, 


ey held in Zhe United Provinces v. Atiga ins (x) that the 
power to legislate "with respect. to the collection of rents (List II 
:entry, No. 21) includes the.'power to legislate with respect to the 
.remission of rents as well as their cbllection and there is a dictum 
_in one of the judgments in that casé that the power to legislate 


:with respect to “fisheries” (List II, entry No. 24) would include 
. the prohibition of fishing altogether in particular places or at 


particular times. But, itis said, the context does in fact require 
& more restricted meaning to be given to the general words at 
the beginning of entry No. 31, inasmuch as “intoxicating liquors 
and narcotic drugs” is followed by the words “that is to say, the 
‘poduction, manufacture, possession, transport, purchase and 
sale of intoxicating, liquors, opium and other narcotic drugs”. 


. In our opinion these words are explanatory or illustrative words, 


and not words either of amplification or limitation: It is difficult 
to conceive of legislation with respect to intoxicating liquors and 
narcotic drugs which did not dea! in some way or other with 
their production, manufacture, possession, transport, purchase or 


sale; and these words seem apt to cover the whole field of 


possible legislation on the subject. We were however referred . 


to three English authorities which, it was alleged, justified a 
different conclusion. These authorities do not séem to be 


-. relevant, for they were concerned with the meaning and effect of 


.& statutory power to “regulate”; and it was held in all three 
cases that a power to regulate does ‘not include a power to pro- 


: hibit, The first case was Dick v., Badart (a). In that case a 


dock company, who were undertakers under a special Act, had 
made-by-laws prohibiting workmen of a specified class from working 
on.board any vessel in the dock, unless authorized by the company 


.or unless permission in writing had previously been obtained from 


the superintendent of the dock. The company. had statutory powers 
.to make by-laws (among other purposes) for regulating shipping, 


. unshipping and ‘removing of all.goods within the limits of the dock 


and- for regulating the duties and conduct of. all persons, whether 
the servant. of the undertaker or not, employed in the dock. It 
was held that the by-laws exclading that particular class of work- 
men was beyond,the powers conferred by the Act ; first, because 
section 33 of the Harbours, Docks and Piers Clauses Act, 1847, 


. which was incorporated in the special Act, had declared that, 


subject to certain specified conditions in ‘any special Act autho- 


(1) [1940] F. C. R. rro (135) ; 72 C. L, J. 550 (568). 
(2) (1883) 10 Q. B. D. 387. 


F. C. 
1942. 
ur mf 
Bhola Prasad 
v. 
King-Emperor, 


Guyer, C. J. 


F. C. 
1942. 
' Bhola Prasad 
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rizing the construction of any dock, the harbour, docks and pier 
should be open to all persons for the shipping and unshipping 
of goods, and secondly, because a power to make 'by-laws.for 
regulating the duties and corfduct of persons employed in the 
Gocks could not authorize a by-law excludifig a specified class 
of persons. In the Ciy of Toronto v. Virgo (1), an Act of the 
Ontario Legislature had given local authorities the power to make 
by-laws for licensing, regulating and governing hawkers and petty 
chapmen and this was held not to authorize a by-law prohibiting 
hawkers from plying their trade at all in a substantial and important 
portion of the city, Lord Davey observing -—“Their Lordships 
thank there is marked distinction to be drawn between the prohibi- 


.tion or prevention of a trade and the regulation or governance of it 


and indeed the power to regulate and govern seems to imply a 
continued existence of that which is to be regulated or governed”. 
Attention was also drawn to other sections of the Act, which 
gave power to make by-laws ‘“‘preventing or regulating", or *'pre- 
venting or regulating and licensing", thys indicating that a 
power to prohibit, when it was intended that it should be given, 
was always given by express words. The observations of Lord 
Davey weré quoted, with approval by Lord Watson, delivering 
the judgment of the Judicial Committee -in Attorney General: for 
Ontario v. Attorney General for Canada (2), in which it ‘was 
decided that the power given to the Dominion Parliament by Section 
91(2) of the British North America Act to make laws for the regula- 


.tion of trade and commerce did not enable the Dominion Legisla- 


ture to enact legislation to prohibit the traffic in intoxicating 
liquors. We see no reason to dissent from the view that a power 
to regulate does not include a power to prohibit; but since 
neither the word “regulation” itself nor any other comparable 
expression appears in entry No. 31, it does not appear necessary 
to pursue the argument further.: A power to regulate may well 
imply the continued existence of the thing to be regulated; but 
no such implication can arise from the words in the entry which, 
as- we have said, only explain or illustrate the more concise expres- l 
sion which immediately precedes them. 


We must again refer to the fundamental proposition enunciated 
in Zhe Queen v. Burah (3), the Indian Legislatures within their own 
sphere have plenary powers of legislation as large and of the same 

(1) [1896] A. C. 88. l - 
(a) [1896] A. C. 348 (363). 
(3) (1878) 3 App. Cas. 889 ; L. R. 51. A. 178 ; 1. L, R. 4 Calc.'17a. 
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nature as those. Of Parliament.itself.. If that was true in 1878, it 
cannot be less true in 1942. Every intendment ought therefore 
to be made in favour of a Legislaturg which is exercising the powers 
conferred on it.. Itg. énactments ought not to be subjected to the 
minute scrutiny which may be appropriate to.an examination of 
the by-laws of .a body exercising only delegated powers, nor is the 
generality of its power to legislate on a particular subject to be 
cut down by the arbitrary introduction of far-fetched and imperti- 
nent limitations. It was even contended on behalf of the appel- 
lant that. the specifying of a ‘particular subject matter of legisla- 
fion necessarily indicated the intention of Parliament that that 
subject-matter should be preserved, since, unless it were preserved, 
there would be no subject-matter about which to legislate. This 
argument is sufficiently refuted by the presence in List II of 
such legislative subjects. as “ unemployment ” in entry No. 32 or 
“ gambling " in entry, No. 36. 

The second point raised on behalf of. the appellant was that 
Section 19(4) of thé Act of 1915, as amended by the Act of 1940, 
is invalid because repugnant to Section 297(r) (a) of the Consti- 
tution Act. We confess that we have difficully in appreciating 
this argument. Section 297(1) (a) enacts that no Provincial Legis- 
lature or Government shall, by virtue of the entry in the Provincial 
Legislative List relating to trade and commerce within the Province, 
or the entry in the List relating to the production, supply and 
distribution of commodities, have power to pass any law or take 
any executive action prohibiting or restricting the entry into, or 
export from, the Province of goods of any class or description. 
It is plain beyond words that this provision Only refers to legisla- 
tion with respect to entry No. 27 and entry No. 29. in the Provin- 
cial Legislative. List ; it has no application to legislation with 
respect to anything in entry No.^3t. A Provincial Legislature, 
ifit desires to pass a law prohibiting export from, or import into, 
the Province, must therefore seek for legislative authority to do 
so in entries other than entry No. 27 or entry No. 29. If it can 
point to Legislative powers for. the purpose derived from any other 
entry in the Provincial Legislative List, then ,its legislation cannot 
be challenged under Section 297(1) (a). There ig no substance at 
all i in the appellant's argument on this. point, 


: The appellant's third point is.no less. esaet The Act. 


of 1915 required, as the law then stood, and in fact received, the 
assent. of. the, Governor-General... This, according to the appellant, 
made it a Governor-General’s Act within the meaning of Sec- 


.Bhola Prasad 
v 
King-Emperor. 


Geyer, C, dJe 





THE CALCUTTA LAW. JOURNAL. [Vor. 76. 


tion 108(2) (b) of the Constitution Act, and therefore the introduc- 
‘tion of any Bill amending it required the previous sanction of the 
Bhola Prasad Governor-General. The amending Act of 1940 did rot, receive! 
this previous sanction, and since it received the Governor’s assent 
only, the defect was not cured by the provisions of Section 1o9(2) 
of the Constitution Act. The Governor General’s Act however 
to which Section 108 of the Constitution Act refers means, and 
can only mean, an Act such as the Governor-General is empowered 
to enact under Section 44 of the Constitution Act. ' The appellant 
seems to have forgotten that all Acts required the Governor-General's 
assent before the present Constitution Act came into force; and 
that therefore, if his argument is sound, this strange result would 
follow, that every Act passed by the Central or any local Legisla- 
ture before April ist, 1937, would bea Governor-General’s Act, 
and no Bill repealing or amending it could be introduced without, 
the previous sanction of the Governor-General. It is preposterous 
to suppose that Parliament intended to place fetters of this kind 
on the general legislative powers of Legislatures in India. 

It was faintly suggested that, in the absence ‘of any provision 
for compensating those whose livelihood might be tgken away by 
; the enactment of Prohibition, it ought to be assumed that the 

Legislature had not been given power to enact it. Where a statute is 
ambiguous, the presumption that a Legislature does not intend to 
interfere with vested rights is no doubt reinforced by the absence 
of provisions for compensation ; but where the language is clear and 
there is no ambiguity, as we hold to be the case here, there is 

“no room for such arguments. 

For the above reasons we are of opinion that the Bihar Excise 
(Amendment) Act, 1940, which amended Section 19(4) of the Bihar 
and Orissa Excise Act, 1915, was a valid Act and was within the 
powers conferred upon the Provincial Legislature by Section roo(3) 
Of the Constitution Act and entry No. 31 .of the Provincial 
Legislative List. 

Having regard to the view which. we have taken of the effect 
of the Act of 1940, it is not necessary | for us to consider, as we 
might otherwise have found ourselves compelled to, do, the earlier 
judgment of the Patna High Court to which. we have already 
referred and which followed a judgment of the High Court of 
Bombay in which similar questions were raised: Sheth Chinudhai 
Lalbhat v. Emperor (1). We do not therefore express any opinion 
with regard to those two judgments, except in Tespect of one 


- (1) L L. R. [1940] Bom, 557. 
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matter on which ye think it desirable to say a few words, because 
dt was also the foundation of part of the argument addressed to 
us in the present case. Both the Bombay and Patna High Courts 
seem to have been a good deal influenced by the view that the 
Acts they were considering were exclusively excise or. revenue Acts 
And that nothing was to be found in them indicating the intention of 


the Legislature that they were to be, or could be, used for the 


purpose of promoting a policy of total, or partial prohibition. In 
the case of Bihar, it was sought to overcome this difficulty at a 
later date by the insertion in the amending Act of 1940 of the 
additional paragraph in the preamble to the original Act ot 
‘1915, which we have already cited. The purpose for which reSort 
.may be had to the- preamble of a statute has been stated in a well- 
.known passage: “If any doubt arises. from the terms employed 
by the Legislature, it has always been held a safe means of collect- 
ing, the intention to call in aid the ground and cause of making 
.the statute, and to have recourse to the preamble, which, according 
to Chief Justice Gwygr, is a ‘key to open the minds’ of the makers 


of the Act, and the mischiefs which. they intended to redress” :: 


Income Tax Commissioners. x., Pemsel. (1). But we doubt .very 
much whether a preamble retrospectively inserted in 1940 in an 
, Act passed 25 years before can be looked at by the Court for the 
purpose of discovering what the. true- intention of the Legislature 
.was at the earlier date. A Legislature can always enact that the 
.law is, and shall be deemed always to have been, such and such ; 
.but that is a wholly different thing from imputing to dead and 
gone legislators a particular intention merely because their 
successors atthe present day think that they might or ought to 
have had it. 

It is however by no means clear to us that the Legislature of 
Bihar and Orissa (as the Province then was) in 1i9r3' never had 
in mind the possible use of the Bihar and Orissa Excise Act, 1915, 
for the promotion of a policy of total or partial prohibition. The 
‘Act Of 1915 was, as we have said, a consolidating and amending 
Act which replaced an earlier consolidating and amending Act, 
‘the Béngal Excise Act, rgo§. An examination of the statutes 
which were consolidated in the latter Act shows that the provision 
which is now Section rg(4) of the Act of 1915, and which the 
Act of 1940 amended, first made its appearance on the statute- 
book in 1g09; that is, it never formed part of the original excise 
code. A sub-section similarly expressed is to be found in the 


(1) [189r] A. C. 531 per Lord Halsbury, L. C., at p. 542. 
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legislation of other provinces ; and, so far as we, can ascertain, it 
was in every case an addition to the original code. Thus, in 
Madras, where it now appears as Section 13-A of the Madras 
Abkari Act, 1886, it was inserted as a separate and substantive 
section by the Madras Abkari (Amendment) Act, 1913. In 
Bombayjit appears as Section 14B(2) of the Bombay Abkari Act, 
1878, but it was inserted in that Act for the first time by the 
Bombay Abkari (Amendment) Act, 1912, its .History in other 
Provinces also will be found to be the same. 

There is no reason in theory or principle sili an Excise Act 


should not have a double object, the benefit of the revenue and 


the improvement of public health or morals by a greater control 


‘of the liquor trade ; the Licensing Acts in England are an example. 


We find it not easy to understand the purpose or object of 
Section 19(4), if it were not intended for the purpose of promoting 
the cause of temperance, whether by means of the policy which 
used to be known as local option or by means of total prohibition ; 
and its appearance on the statute-book in so many provinces in 
the course of the.same generation is a proof that temperance 
doctrines were, as indeed is common knowledge, attracting public 
notice at that period over a considerable part of India. The only 
novelty about more recent legislation is that it goes further and 
is more radical in character. 

If it were necessary for us to do so, we should nót hesitate, in 
construing the Bihar Act of 1915, to reject the argument sought 
to be based on the assumed absence of any intention on the 
part of the Legislature to deal with the question of prohibition in 
its excise legislation. For the reasons which we have given, we 
should be disposed rather to draw from the language of the Act a 
different inference altogether; but the view we take in the present 
appeal makes the question no longer important. l 

The appeal must be dismissed. There will be no order as 
to costs. 


A. T. M. Appeal dismissed. 
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f. mE i ; August. rd, 
MANAGER OF THE BENIACHONG MOZUMDARI mmn 


d WARD ESTATE,* 






clause (17)(h). 

A’ manager of a Court of Wards is a public servant within the poate 

section 2 claus2 (17) (b) of the Code of Civil Procedure, being in thy iA vf 

Government. Section 2 clause (17) (g) of the Code has no application 

Nanda Lal Bose v. Ashutosh Ghose (1) not followed. 

Appeal by the Plaintiff. > 

- Suit for cancellation of certificate issued under Public Demands 
Recovery Act. : 


The material facts appear from the judgment. | | | UD 1g Q 2 


Mr. Hemendra Kumar Das for the Appellant. , _ 
| Messrs. Hamidul Hug and Odaidu! Hug for the Respondent’ 


"^ The following judgment was delivered : 


The plaintiff is the appellant in this case and, in the suit out August, 10. 
_ of which this appeal arises, the plaintiff sued for the cancellation 

of a certificate under the Public Demands Recovery Act by which 

the Beniachong Mozumdari Ward Estate sought to recover rent 

on the basis of a Aaduliat which was executed on the aoth of 

Bhadra, 1334 B.S. The landlord’s case was to the effect that 

the plaintiff held under them certain patit lands described in 

Schedule x attached to the plaint. It was alleged that he was 

unable to pay arrears of rent and, had therefore, executed a 

bond for the sum of Rs. 100 on the roth of Bhadra, 1334 B. S. Sub- 

sequently the Court of Wards assumed chatge of the landlord’s 

estate and filed the certificate which the plaintiff sought to cancel. 

The plaintiffs case was to the effect that he did not hold the 

land included+in Schedule 1 under the Beniachong Mozumdari 

Ward Estate but under another landlord. de also maintained 

I "Appeal from Appellate Decree No. 1322 of 1937, against the decree of ' 

H. Banerjee Esq., Additional District Judge of Sylhef, dated the " 

t937, affirming that of Mahammad Abdur Rauf, Esg., Munsif, 
gun], dated the 4th September, 1936. 
© (1) ALL. R, (1920) Cale. 167. 
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that the Aaduéiat dated aoth Bhadra, 1334 B. S. had been executed 


‘while he was insane. He filed an objection to the certificate 


under the relevant provisions of the Public Demands d 
Act, but his objection was overruled. g ' 

The first Court decided that the habuliat had been duly 
executed by the plaintiff and the learned Munsif therefore dis- 
missed the plaintiffs suit. The lower appellate Court took the 
view that the plaintiff was insane at the time of the execution 
of the 4aduliat and that this document was therefore not binding 


on him. He held, however, that the Manager of the Court of 


Wards who had instituted proceedings under the Public Demands 
Recovery Act was a public officer and was, therefore, entitled toa 
notice under section 80 of the Code of Civil Procedure. 

The only point which has been urged on behalf of the appellant. 
in this Court is that the lower appellate Court ought to have held 


that the Manager of the Beniachong Mózumdari Ward Estate was 


_ nota publie officer within the meaning of section 80 of the Code 


- of Civil Procedure. 


The learned Additional District Judge has decided that notice 
under section 80 of the Code of Civil Procedure was necessary 
having regard to the language of section 2, clause (17) (g) of the - 
Code, and in this connection he considers that as Government 
receive a certain percentage of the income of a Ward's eatate, it 
follows that a Manager of such:an estate is working on behalf of 
the Government. 

The relevant words in section 2, (17) (g) of the Code of Civil 
Procedure are as follows: “every officer ‘whose duty it is, as such 
officer, to take, receive, keep or expend any property on behalf 
of the Government.” The remaining ‘words of this clause are 
irrelevant for the purposes of this, particular appeal. Under the 
provisions of the Court of Wards Act it is clear that managers 
may be appointed by the Court'of Wards under ‘section 2o of the 
Act which is in the following terms : 

“The Court may appoint one or more managers for the pro- 
perty of any ward, and one or more guardians for the care of 
the person of any ward, under the charge of ‘the Court, and 
may control and remove any manager or guardiari so appointed.” 

Sections 4o and 41 of the Act prescribe the general and specific 
duties ofthe manager. Section 4o is to the effect that “every 


` manager shall manage the property committed to him diligently 


and faithfully for the benefit of the proprietor, and shall, in every 
respect act to the best of his judgment for the- ward’s interest 
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as.if the property were his own." With regard to the specific Ci. 
‘duties. mentioned in section 41 it is clear that many of these 1939. 
duties mast be performed under the directions of the Court of Gokul Chandra Das 
Wards. Section 48° makes provision for the.application of the Manager Pa 
moneys received by the manager ; and the first purpose for which Beniachong Mozum- 
Buch moneys must be applied is indicated under item (r) of ^ri Ward Estate. 
Clause I, namely, the payment of all'charges necessary for the 

management and supervision of the property of the ward. 


| 4t therefore follows that, although the manager is appointed, 

controlled and removable by the Court of Wards, he is actually 
paid by the estate which he manages, and it also follows from tife 
sections of the Act to which I have referred, that his duties in 
connection with. the property of such estate are “to take, receive, 
keep or expend" such property, not on behalf of Government but 
on behalf of the disqualified proprietor. 


In this view of the case, I do not think that clause 17 (g) of 
section 2 of the Civil Procedure Code can have any application in 
this case. 


It is, however, urged that the manager of a Ward's Estate 
must be regarded asa public officer within the meaning of sec- 


tion 2, clause 17(h) of the Code of Civil Procedure. This clause 
refers to :— 


“every officer in the service or pay of the Government, or 
remunerated by fees or commission for the performance of any 
public duty." 


^ 


It is argued on behalf of the appellant that this clause also 
can have no application in the. present case because a manager 
of an estate appointed under the provisions of the-Court of Wards 
` Act, 1879, is not in.the' ‘service’ or the ‘pay’ of the Government. 
For the reasons which I have already discussed, I agree that it can- 
not be said that he is in the "pay" of the Government. The ques- 
tion, however, remains for consideration whether or not such a per-, 
son is in the "service" of the Government. One of the definitions 
of. "service" which is to be found i in the Oxford English Dictionary, 
-is as follows: *"the condition of being a servant ; the fact of 
serving a master.” In view of the above mentionéd provisions of the 
Court, of Wards Act, especially section 20, it seems to be quite clear 
that the authority which is actually served by a Court of Wards 
manager is not the estate which he is appointed to manage but 
the Court of Wards which actually appoints him. "There can be 
no doubt that Court of Wards managers are subject to the disoi- 


-14 THE CALCUTTA LAW JOURNAL, (Vor. 16, 
Civil. i 
i pline and control of the Court of Wards and they are required 
1939. to carry out the orders of the Court of Wards for the purpose 
Gokul hace Das of protecting the interests ef disqualified proprietors who pre- 
NOM A EI sumably aré not ina position to exact proper service from the 
pe ee manager or any other officer of the estate. 
- DNE: Further, there can be no doubt that the Court of Wards | is 
Government department, and, this being the case, I think that 
the Court of Wards managers must be regarded as being in the 
“service” of Government within the meaning of section 2, cl. 17 (h) 
of the Code of Civil Procedure. l 
* The learned Advocate for the appellant in support of his 
argument relies upon a. decision of Mr. Justice Walmsley in the 
case of Nanda Lal Bose v. Ashutosh Ghose (1). .In that case the 
point seems to have been raised whether a Court of Wards — 
manager was a public servant within the meaning of section 2, 
clause (17) of the Code of Civil Procedure ; and, in this connec- 
tion, the learned Judge recorded the following observations : 
“The third point is that the defendant was a public servant 
and therefore entitled to the benefit of a notice under section 8o 
of the Code of Civil- Procedure. I cannot find that he falls 
within any of the classes enumerated in clause 17, section à of the 
Code of Civil Procedure, and I therefore think he was not entitled 
to. à notice.” ; i 
It will be observed that the learned Judge recorded no reasons ^" 
in support of the view which he adopted, and this being the 
case, I am not prepared to follow his decision on this point. 
The result is that in my view the decision of the lower appel- 
late Court is correct. It is, therefore, affirmed and this appeal is 


dismissed with costs. 

Leavegto appeal under section 15 of the Letters d is 
. refused. 
A. T. M. | `- Appeal dismissed. 


(1) A. I. R, (1920) Calc. 167. 
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7 Before Mr. Justice A. G. R. Henderson. 
.^* BHUTNATH ADDY 


p. 
KHAGENDRA NATH BANERJEE.* 


Revien—Bengal Money Lenders Act (X B. C. of 1940), section 36 (6) (a) (ii), 
application under-—Applicalion to Small Causes Court Judge, who passed 
the decree—Decree. on` hand-note executed on account of the balance due 
on mortgages, 


_ A Small Causes Court Judge can deal with an application made under 
section 36 (6) (8) (ii) of the Bengal Money Lenders Act not only to re-open the 
actual decree passed by him on hand-note executed on account of the balance 
due on mortgages executed on the 29th June, 1931, but also to re-open the 
account which closed the previous dealings on mortgages. The debtor is 


not deprived of the benefit of the’ temporary and cheap remedy provided by < 


the section. . 

Application for Revision by the Plaintiff. 

The material facts appear from the judgment. 

‘Messrs. Bimala Charan Deb and Sailendra Nath Mitter for the 
Petitioner. f 

Messrs. Gopendra Nath Das and Ajoy Kumar Bose for the 
Opposite Party. 

`The following judgment was delivered : 


This is a Rule obtained by plaintiff calling upon the defendant 
to show cause why an order appointing a commissioner to take 
accounts should not be set aside. This order was passed in 
connection with an application under the Bengal Money Lenders 
Act. The petitioner obtained a decree for a certain sum of 
money due on a hand-note. Inthe course of execution a settle- 
ment was arrived at. The opposite party paid Rs. 100 in cash 
and agreed to pay-further instalments of Rs. 23 a month until 
the whole was paid off. According to the opposite party the 
hand-note was executed on account of the balance due on two 
mortgages—-one for Rs. 7,000 executed on the oth of May, 1927, 
and the other for, Rs. 4,500 executed on the 29th of June, 193r. 
He made' an application not only to. re-open the actual decree 
onthe hand-note but also to re-open the account which closed 
the previous dealings on the mortgages. The question raised in 

* Civil Revision Case No. 586 of 1941, against the order of K. L. Chatterjee, 
Esq., Judge, Small Causes Court, Sealdah, dated the 31st March, 1941. 
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this Rule is whether the learned Judge had jurisdiction to go into 
the second matter at all. 

The application was made under: “section 36 (6) (a) (ii). The 
ordinary procedure is by a Suit: but this provision provides “a 
speedy and summary remedy within one year of the date of -the 
commencement of the Act. The section provides that this appli- 
cation for review of the decree should be made to the Court which 
passed the decree. In the present case the decree was passed in 
the Small Causes Court at Sealdah. 

It is not disputed that the suit in question isa suit to which 
this Act applies and that the decree was not fully satisfied by the 
pst of January, 1939. There can therefore be no. question that 
the Court was entitled to review the actual decree on the hand- 
note and to reduce the interest and give instalments. ‘That, 
however, would give the opposite patty little relief and does not 
satisfy him. He wanted to go further and re-open the settled 
account on the mortgages. 

The first question therefore is a question of fact whether the 
hand-note had anything to do with the balance due on the mort- 
gages. The petitioner unsuccessfully tried to make out that it 
was an independant cash transaction. That question has been 
decided against him by the learned Judge on evidence and is quite 
impossible for me to interfere with it in revision. 

The second question therefore is whether the learned Judge 
in the Small Causes Court has jurisdiction to deal with the accounts 
due on the two mortgages. The mortgages certainly could not 
have been enforced in this Court and Mr. Deb’s contention is 
that, if the opposite party is not satisfied with the re-opening of 
the decree on the hand-note, he should institute a suit in the 
regular Courts. 

Now the wording appears to me to be perfectly clear. The 
Court is entitled in reviewing the decree, to exercise any ofthe 
powers conferred by sub-sections (1) and (2) That includes 
powers to re-open any account already taken between the parties. 
That power is conferred upon it notwithstanding anything con- 
tained in any law for the.time beiag in force. The result is that 
if there were any law for the time being in force forbidding the 
Small Causes Court to investigate this matter, ‘that law would be 
abrogated. Iam, however, not satisfied that there is any such 
law. After all, the Court is merely discovering whether.in view 


of these new provisions the decree on the hand-note ought ever to 


have been made. There is no pretence that the mortgages can be 
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enforced or that any sum can be decreed in excess. of the pecuniary 
jurisdiction of the Court. Not only can I find nothing illegal 
in these provisions, there is nothing unreasonable in them either. 
There is no reason why debtors against whom decrees have been 
passed ina Small Cause Court should be deprived of the benefit 
of this temporary and cheap remedy. 

It was common ground that there was no reason.for appointing 
a commissioner. This will merely involve the parties in useless 
expense. I understand from the learned Advocates that it is 
-highly improba ble that there will be any dispute as to the payments 
‘that were actually made by the opposite party. 


: | therefore set aside the order for the appointment of a com- 


missioner. Withina month of the arrival of the record in the 
lower Court the defendant will file a list of payments which he 
alleges he made. If the plaintiff disputes any of these payments, 
the learned Judge will decide the matter of evidence. If the 
defendant fails to supply such a list, the learned Judge will take 
such evidence as the parties desire and in that case the defendant 
‘will pay the costs in- any event. 


I make no order as to costs in this Rule. 


‘Ao Te Me oa Rule-made absolute as to 
appointment of Commisstoner. 


APPELLATE CIVIL. 


Before Mr. Justice R, C. Mitter and Mr. Justice N. A. Khundhar. 


 GAIBANDHA LOAN OFFICE LTD. 
: v. : 
-MUSAMMAT SAIYADUNNESSA KHATUN AND OTHERS - 


Bengal Public Demands Recovery Act, (III of 1913), section 36—Secretary of 
State, if a necessary party in a suit. to set aside certificate sale for arrears 
of cesses due—Computation of peod of limitation for such suit-—Period 
of notice to Secretary of State, if to be excluded—Onus to prove dus service 
of notice under section 7 of the above Act, if on the defendant in sucha 
suit-—Entry in order sheet of service of notice, if evidence of fact of service 
under section 35 of Evidence Act (I of 1972)——Preswnption arising from suck 

c entry, if fact of service or of regularity of service, when fact of service proved. 


*Appeal from Original Decree No. 151 of 1939, against the decree of Abul 
Ahasan, Esq., Subordinate Judge, Rangpur, dated the’7th Jurie, 1939. 
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` The Secretary of State (now the Province of Bengal) is a necessary ‘party 
to a suit under section 36 -of: the Bengal. Public Demands Recovery Act to set 
aside a certificate sale held for arrears of cesses, Accordingly the period of 
notice under section 80 of the Civil Procedure Code must be excluded in 
computing the period of limitation for a suit under section 36 of Public 


Demands Recovery Act. 


Gobinda Chandra Shaka v. Hemanta Kumari Debi (1) referred to. 


Bai Makoond Lall v. Jirjudhun Roy (2) and Bal KRR Das v. ee (3) 
distin guished. ~ 


Where in a suit instituted by a certificate-debtor- under section 36' of 
the- Public Demands Recovery Act, service’ of notice under section 7. of 
the Act is denied by the plaintiff, the onus is on. the person.who 


aMeges service, that is to say, on the defendant who tries to maintain 
certificate sale. ` 


Nabadwip Chandra Nandi v. Dolgobinda Nandi (4) and Rakhal Chandra 
Roy Choudhury v Secretary of Statė for India in Council (5) referred to. 

Where the question irivolved is whether there had been service of notice 
under section 7 of the Public Demands Recovery Act, an entry in the order 
sheet that notice had been served is evidence of fact of service under section 
35 of the Evidence Act. But whether from that jtem of evidence the Court 
would be justified in holding that the fact, of. the. service. Of" notice had been 
sufficiently proved would depend upon facts and circumstances of each parti- 
cular case. 

. -There is no presumption under section 114 of the Evidence Act that a 
notice of service had in fact been served but when the fact of service of notice 
is | proved, there would bea presumption under section Ha of the Evidence Act 
about the regularity of service. 

Collector of Gorakhpore v. Ram Sundar Mal (6); Mohamed Akbar Khan v. 


Musharaf Shah (7) and Manindra Chandra Roy Choudhury v. Gopi Ballav Sen 
(8) referred to, 


Other case laws reviewed. 
Appeal by the Defendant. 


Suit to set aside sale held under section E: of the Bengal Public 
Demands Recovery Act. 


The facts will appear from the RN 


Messrs. Atul Chandra Gupta and Satis Chandra Sinka for the 
Appellant. 


Messrs. Gunada Charan Sen, Birendra Kumar De and Topodhir 


` K. Rai Dastidar for the Respondénts. 


(1) (1903) I. L. R. 31 Calc. 159; 8 C. W. N. 657. 

(2) (1882) I. L. R. g Calc. 271. : 

. (3) (1898) L. R. 25 I. A. 151 ; 2 C. W. N. 513; L L. R. 28 Cale, 833. 
(4) (1911). 11 I. C. 472 (Cal.) (5), (1886) I. L. R. 12 Calc. 603. 
. (6) (1934) L. R. 61 I. A. 371 ; 37 C.W. N.89; 60 C L. J. 67. Ps 
(7) (1934). L. R. 61 I. A. 286 ; 38 C. W. N. | 1101 j 69 C, "up me E 
(8) (1940) 45 C. W. N. 44. n 
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The judgment ef the Court was as follows: :— ` 
One Gour Benode Chowdhury wasa part proprietor of Touzi 
"No. 668 B(1) of' the Rangpore Collectorate. He borrówed money 
from the Gaibandha, Loan Office (heareafter called the Bank) by 
mortgaging 36 Mouzas of the said zemindary. The said. Bank 
enforced its mortgage and gota final decree for sale before the 
-year 1928. In 1929 the mortgaged properties were sold in 
execution of that mortgage decree and purchased by the Bank 
. but that sale was set aside and there has not been any sale since 
then in execution of that decree. 
On the 3rd June, 1929, Gour Benode sold’ by five Kobalss speci- 
fied villages of the said zemindary to the five plaintiffs—namély 
twenty three villages to plaintiff No. 1, one village to plaintiff No. 
2, one village.to plaintiff No. 3, five ,villages to plaintiff No. 4 and 
twenty villages to plaintiff No. 5, Ajimuddin Mia Pahlowan. Plain- 
tiff No. r is the wife and plaintiff No. 4 isa son of plaintiff No. 5. 
Qut of the fifty villages- so sold, plaintiff No. 5, his: wife and his son 
purchased fortyeight willages between them andthe remaining two 
villages were purchased by the other two plaintiffs who are very near 
- relatives of plaintiff No. 5. 
It appears that the proprietors of the said Touzi, including the 
plaintiffs, did not at times pay revenue and cesses with the result 
that the Bank had to pay the revenue on some occasions to save 
the property from revenue sale. There were arrears of cesses 
‘for a number of kists and for the realisation of the same the 
Collector filed certificates under the Public Demands Recovery 
-Act (IIT of 1913). One of the certificates was for the arrears 
"Of.cess for the March Kist of 1930. It. was numbered certificate 
Case No. 57 of 1930-1931. The arrears claimed therein amounted 
to Rs. 181/ odd. In execution of this certificate the mortgagee, 
namely the Bank, purchased the right, title and interest of Gour 
Benode and of the five plaintiffs on the 5th August, 1931 for 
Rs. ‘800. The said sale was confirmed after an ineffectual attempt 
.by the plaintiff No. 5 to set it aside under sections 22 and 23 
ofthe Public Demands Recovery Act (III of 1913), and posses- 
sion was delivered ‘to the purchaser on the 17th May, 1932. 
The suit in which this appeal arises was filed on the 23rd June, 
1933, that is, beyond one year of the date ‘of the delivery of 
possession, The principal.defendants to the suit are (1) the Bank, 
that is the Gaibandha Loan Office and (2) the Secretary of State 
for India in Council. Gour.Benode. has also been made a defen- 
‘dant, but admittedly he bas no interest. in the litigation. The 
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= suit is based on two grounds. The plaintiffs say firstly, that the 
1942, sale under the Public Demands Recovery Act is bad inasmuch 
Gaibandha Loan  &S the notice under section 7 of the said Act had not been served 
ars Ltd. on them; Their alternative case is that there was fraud.on the 


Mamma Saiyad- -partof the auction purchaser, the Bank. On these grounds they 

monessa Khatun, bray for recovery of possession of the fifty villages which they 
had purchased in 1929 from Gour Benode. The learned Sub- 
ordinate Judge has negatived their case of fraud, but has accepted 
their case of non-service of the notice .which is required to'be 
served under section 7 of that Act As plaintiff No. 5 had 
appeared in the certificate case and had applied to set aside the 
sale under section 23 of the Act he refused him relief but gave 
& decree to the other four plaintiffs fer possession of the villages 
they had respectively purchased from Gour Benode. Against: this 
decree the Bank has filed the appeal wherein it challenges the 
findings of the learned Subordinate Judge on the question of 
limitation and the finding on the question of the service of the 
notice issued under section 7 of the Act n the plaintiffs other 
than plaintiff No. 2. The plaintiffs have filed a memorandum of 
cross objections, wherein they challenge the finding of the learned 
Subordinate Judge on the question of fraud. We will first consider 
the cross objections. 

The case of fraud is pleaded -in paragraphs 5 and 6 of plaint. 
Plaintiff No. 5 hada sum of Rs. 4000 to the credit of his current 
&ccount with the Bank. "The case of fraud as made in the plaint 
is that the plaintiff No. 5 asked the Bank to pay him the said 
sum in order that the plaintiffs may apply the same towards pay- 
ment of the arrears of revenue and cesses butthe Bank pleaded 
inability to pay such a large sum in a lump. That thereafter: at 
further request the Bank promised to the plaintiffs that it would 
itself pay to the Collector out of the said amount such sums of 
money as would be required to clear the arrears of revenue and 
cesses. On the basis of that promise to the plaintiffs it did file 

- an application to the Collector undertaking to pay up the arrears 
Of cesses but thereafter being actuated by greed it'did not only 
break its promise but opposed the application of plaintiff No. 5 
to the Certificate Officer for time to pay the certificate dues, with 
the result that that Officer refused his application and the sale 
was forthwith held on the sth August, 1931 at which it purchased 
the property at a grossly inadequate price. In support of this 
case the learned Advocate for the respondent relies upon the 
deposition of plaintiff No. 5, in which he supported the- aforesaid 
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story, and the application of the Bank to the Collector dated 27th 
June, 1931 (Ex. 1) IL-z6. A director of the Bank has in his 
deposition given a denial to the, plaintiffs’ story. The case of 
fraud as made in the plaint rests on the alleged promise of the 
Bank made to the plaintiffs to pay up the arrears of cess. If the 
. evidence does not support such a promise. the case of fraud must 
fail. Ona review of the documentary evidence on the record we 
have come to the conclusion that‘no such promise was made by the 
Bank to the plaintiffs or to any one of them. - 
It appears that fof the non-payment of revenue for the March 
Kist of 1931 the estate was advertised for sale for the 27th Juge, 
. 1931. Onthe 26th June, 1931, the Bank made an application 
to the Collector praying for exemption from sale on receiving 
from it the arrears of revenue. The Collector on a report from 
the Sheristadar made an order on the same date to the effect 
‘that the estate would be exempted from sale if the Bank paid not 
-only the arrears of revenue but also all arrears of cesses amounting 
to Rs. 88r odd. The next day the Bank made another appli- 


‘cation to the Collector in which it stated that it was prepared to, 


deposit on that day the arrears of revenue and cesses for the 
March Kist of 1931 and that it was prepared to give an under- 
taking to pay up the remaining arrears of cesses before the 4th 
or sth July following or before the ‘certificate sales. On that 
undertaking being given the Collector exempted the estate from 
the revenue sale. It ison this petition that the plaintiffs rely. 
"They say that the undertaking was given by the Bank to the 
Collector in pursuance of the promise that the Bank had made 
‘to plaintiff No. 5. The two petitions which we have referred to 
are however equally consistent with the case that the Bank was 
‘only anxious to protect its own interest as mortgagee and gave 
‘that undertaking to the Collector with the sole purpose of avoiding 
the sale without -there being any promise to plaintiff No. 5 as 
alleged. The subsequent conduct of plaintiff No. 5 conclusively 
establishes the fact that that was the real position and the under- 
taking that was given by the Bank to the Collector was not on 
account of any promise or assurance by the Bank to plaintiff No. 5 
as alleged by the plaintifis. å 

By orders passed in the certificate cases the dates of certi- 
cate sales were fixed for the rsth July, 193r1:and the Bank 
was informed by the Certificate Officer about those dates as the 
Bank had given an undertaking to Collector to pay up the certi- 
ficate dues before the certificate sales. On ‘that day the Bank 
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c. did not pay and a notice was issued by the Certificate Officer on 
1942. the Bank informing it that proceedings would be taken against 
Gaibandha:Loan it on the basis of the undertaking it had given to the Collector. 
Office-Ltd. Plaintif No. 5, however appeared on the 5th July, 1931 and 


isnon Saiyad- filed an application before the Certificate Officer pleading for 
uanessa Khatun. time, on the ground that he was not in funds then but expected 

m to get money due to them on account of landlords' transfer fees 

which were in deposit to their credit in the Government Treasury. 

Time was given and the certificate sale was fixed for the 5th August, 

1931: On that date also another application for postponement of 

the sale was made by plaintiff No. 5 on the ground that money 

could not be collected. on account of the floods. The Bank 

opposed this application. In none of these applications did the 

plaintiff No. 5 give even the remotest hint of the alleged promise 

ofthe Bank to him. In answer to the Bank's opposition ‘he never 

! hinted that the Bank having made the said -promise its conduct 

was unfair. The sale was held on that date and the Bank pur- 

chased the property. In his application to set aside the sale -under 

Sections 22 and 23 of the Public Demands Recovery Act plaintiff 

No. 5 never stated that he had been placed in an ackward position 

by reason of the Bank failing to keep its alleged promise to him: 

He made many statements in -his application under Section 23, 

to excite the sympathy of the Certificate Officer and the Collector 

but never made a statement to the effect that he lost his property 

because the Bank after having made a promise to-him to pay the 

certificate dues acted dishonestly at that last moment by not fulfil 

ling its promise. These facts demolish the plaintiffs’ case of fraud 

as made in the plaint. We accordingly do not see y substance 
in the cross-objections. 

The period of limitatiors for suits: brought under Section 36 
of the Public Demands Recovery Act is provided | for in that 
section itself. So no question of the applicability of Article r2 
of the Limitation Act arises. Section 36 of the Act says that such 
a suit must be filed within a year of the date of delivery of posses- 
sion to the purchaser -at the certificate sale. Here that date is 
the 17th May, 1932. But the suit was filed on the 23rd June, 
1933, that is beyond a year from the relevant date. The 
certificate-holder namely, the Secretary of State for India in 

Council, was made a defendant and the other principal defen- 
dant was the auction-purchaser- at the certificate sale, 
namely the Bank. A notice was served on the Secretary of 
State for India in Council. under Section 80 of the Code 
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of Civil Procedure, and only if the Secretary of State was . 


à necessary party to the suitthe period of the notice, namely 
two months, can be excluded, and in that event the suit would 
be in time. The only question on which the question of limitation 
depends is accordingly whether the Secretáry of State was a neces- 
sary party to the suit. As  certificate-holder he was vitally 
interested in maintaining the sale and so’ would prima facie appear 
to be a necessary party. In the case of Gobinda Chandra Shaha 
v. Hemanta Kumari Debi (1) it was held by a Division Bench that 
where the Secretary -of State was the certificate holder he was a 
necessafy party to a suit brought to set aside the certificate sale. 
That case was, however, decided when the Public Demands 
Recovery Act. of 1895 (Act I of 1895) was in force. Mr. Gupta 
appearing on behalfof the Bank tries to distinguish that case on 
the ground that the reasons given in that decision is not available 
after the repeal of that Act and the enactment of Act III of 1913 
(B. C). Fn that case Maclean, C. J.- based his decision on the 
‘sole ground that Section 6 of Act I of-1893 (Section 8 is obviously 
‘a slip) had enacted that a certificate filed under Section 5 shall have 
the effect of a decree of a Civil Court and the Secretary of State 
'for. India in Council (that is, the certificate-holder) shall be deemed 
to be -the decree-holder. -As this provision is not in Act III of 
3913 his argument is that that decision is no longer good law. 
Generally speaking the scheme of the two Acts is the same 
‘and the provisions of Act III of 1913 so far as they are material 
to the question. before us are in substance a reproduction of the 
-provisions of the repealed Act. There are differences in detail 
but those differences need not. be considered in this case.. The 
one departure which is material is that under Act I of 1895 the 
‘procedure for execution of a. certificate and post-sale proceedings, 
¢.g. proceedings to set aside such sales etc., were to be regulated 
'by the relevant rules of Code of Civil Procedure, whereas the Act 
.now in force (III of 1913) isa self contained Act, which contains 
provisions which deal with execution of certificates, certificate sales 
-and those post-sale proceedings. As the proceedure for execution 
‘of certificates and the post-salé -proceedings had to be regulated 
by the Code of Civil Procedure under the repealed Act, it was 
necessary to say in that Act that a certificate would have the force 
‘of a. Civil Court. decree and the certificate-holder and the certifi- 
cate-debtor respectively. Act III of 1613 being a self contained 
Actit was no longer necessary to retain that proyision, but the 
() (1903) L L. R. 31 Cale, 159; 8 C. W. N. 657; 
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essence of & certificate, in our judgment, is not modified by that 
omission. It is conceded before us that if the certificate-holder 
be a private person, for instance a ward of the Court of Wards, he 
would be a necessary party to Z suit brought under Section 36 of 
Act III of 1913. There cannot also be any doubt that in a suit 
brought under Section 34 of that Act for cancellation of a certi- 
ficate—and such a suit would ordinarily be instituted before the 
certificate sale—the Secretary of State, if he is the certificate- 
holder, would be a necessary party to that suit, for the only person 
who could be made the defendant would be the certificate-holder, 
there being no other person at that stage to oppose that suit. 


" Section 36 of Act III of 1913 does not state who are to be 
the defendants in a sújt brought under it. The suit contemplated 
therein follows in point of time f.e. comes after the certificate sale. 
The auction-purchaser would. be a defendant, and no doubt he 
would be there to support the certificate sale. The certificate- 
holder, be he the Secretary of State for India or any other indivi- 
dual, would also be interested in maintaining the sale, for if the 
sale be set aside, apait from the trouble and expense of a ressale, 
the re-sale may not fetch the same price which the first sale had 
fetched, and that price may not cover the amount of the certificate 
debt. In these circumstances are we to hold that the certificate 
holder need not be made a party defendant simply because he 
would have had in the suit a common interest with the auction- 
purchaser. If there had not been any indication in the Public 
Demands Recovery Act of 1913 it could possibly have been argued 
on the analogy of suits brought to set aside a revenue sale, that 
where the certificate-holder is the Secretary of State, he need not. 
be made a party defendant, that is to say, he may be a proper 
„but not a necessary party. In fact Mr. Gupta's argument proceeds 
on the decisions given in that type of cases, namely suits to set 
‘aside revenue sales, namely, Bal Makoond Lally. Jirjudhun Roy 
(1) and Bal Kishen Das v. Simpson (a) In the first place it 
would not be right to proceed by way of analogy when the scope 
of the two Acts, the Bengal Revenue Sales Act and Bengal Public 
Demands Recovery Act, are differént. But apart from that consi- 
deration other provisions of Public Demands Récovery Act (III 
of 1913) furnish the clue. . There are two alternative, but mutually 
exclusive, procedures provided for in the Public Demands Recovery 
.Act of 1913 to set aside a certificate sale on the ground of non- 


(1) (1882) I. L. R. 9 Calc, 271. 
(2) (1898) L. R. 251. A. 1314 a C. W. N.-813.- 
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service of the notice issued under Section *7'of that Act. One is 
by an,application to the Certificate Officer (Section 23), and the 
other is by suit in a Civil Court (Section 36). Where the first 
method isadopted by the certificate-debtor bis application must 
.be heard with notice to both the auction-purchaser and the certi- 
ficate-holder (proviso to Section 25). We do not see why both 
of them should not be necessary parties, defendants, in a suit 
under Section 36 where the same relief is asked for and on the 
same ground. For these reasons we hold that the Secretary of 
State for India in Council (now the Province of Bengal) was a 
necessary party to a suit under Section 36 of the Public Demands 
Recovery Act. This suit was accordingly instituted in time. 


` The last point for consideration is whether the service of notice 
under Section 7 of' the Public Demands Recovery Act has been 
proved. We take it that where in a suit instituted by the certifi- 
cate-debtor under Section 36 of the Act, service of notice under 
"Section 7 is denied by the plaintiff the initial onus is on the person 
who alleges service, that is to say on the defendanf who tries to 
"maintain the certificate sale. There is some authority for this 


proposition: Wabadwip Chandra Nandi v. Dolgobinda Nandi (1) ; | 


Rakhal Chandra Roy Choudhury v. Secretary of State for India in 
Council- (2). To discharge that onus the Bank did not adduce 
‘oral evidence. It did dot prove the return of service of the peon. 
or his affidavit. It simply exhibited the order sheet of the certifi- 
cate case. That order sheet (Ex. 14) shows that there were six 
certificate-debtors. It further shows that the certificate was filed, 
although no service return on certificate-debtor No. 6, who is 
plaintiff No. 2 in the suit, was received. The Bank concedes 
that there is no proof of service of the notice on him. The sale 
against him cannot therefore stand. ` He is interested in one 
'Moiza only, which is mentioned ‘in schedule Kha of the plaint, 
The sale of that Mouza therefore, must be set aside. The order 
sheet, however, records the fact of service of notice on the other 
certificate-debtors. The question is whether the entry is some 
evidence of service. In a number of cases decided by this Court— 
Mir Tapurah Hosein v. Gopi Naryan (3) ; Radhay Keor v. Ajodhya 
Das (4); Nabadwip Chandra Nandi v. Dolgebinda Nandi (x), 


(1) (1911) 11 I. C. 472 (Cal.), 

(2) (1886) I. L, R. 12 Calc. 603. ` 

(3) (1907) 7 C. L. J. 251 (256.) 

(0 (1907) 7 C. L. J. 2635 — | Uo E 
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Profulla Nath Tagore v. Shital Khan (1)--it has been held that 
an entry in the order sheet recording that notice had been served 
is no evidence of service. In none of these cases Section 35 of the 
Evidence Act was considered. In Manindra Chandra Roy Chou- 
dhury v. Gopi Ballav Sen (2) this Court laid down two propositions, 
namely (1) that such an entry is evidence of the fact of service and 
(2) that such an entry raises a presumption under Section 114 of 
the Evidence Act that the service was in accordance with the rules 
prescribed. For the second proposition reliance was placed on 
the decision of the Judicial Committee in Mohamed Akbar Khan 
v. Musharaf Shah (3). It seems that the earlier cases on the point 
ecided by Division Benches of this Court were not brought to- the 
notice of the Court or considered by it. The only case which was 
cited by the respondent was the case <Ashanulfak Khan v. 
Trilochan Bagchi (4) That case had no -bearing on the point, 
for it only decided that Section 114 of the Evidence Act did not 


‘authorise & presumption that a notice had been issued. In these 


circumstances we are asked by the plaintiffs respondents not to 
follow the decision in Manindra’s case (a) in so far as it has laid 
down that an entry in the order sheet to the effect that notice had 
been served is evidence in support of service. If there had not 
been any decision of the Judicial Committee on the point we 
would not have acted on that decision but would have adopted 


‘the constitutional method of referring the matter to a Full Bench, 


for where a Division Bench disagrees with the decision of another 
Division Bench it is its duty to refer the matter to a Full Bench 
and it cannot simply ignore the earlier decision. "There is, however, 
a decision of the Judicial Committee relevant to the point we- are 
considering, but unfortunately it was not noticed in Manindra's case 
(2). The case is Collector of Gorakhpore v. Ram Sundar Mal 
(5). In that case the plaintiff claimed an impartible estate from 
the widow of the last holder on the basis of a transfer from the son 
of one Indrajit Mal. One of the questions in the suit was whether 
Indrajit Mal was an agnate of Raja Kaushal Kishor Prasad Mal, 
the last male holder of impartible estate. That depended on the 
question as tọ whether Indrajit’s IIneal male ancestor, Ananda Mal, 


(1) (1918) 22 C. S N. 788. 
(2) (1940) 45 C. W. N. 44. 


(3) (1934) L. R. 6r I. A. 371 ; 39 C. W. N. 89 ; 60 C..L. ] 261, 
(4) (1886) I L. R. 13 Cale, 197. 


(5) (1934) L. R. 61 I, A. 286 ; 38 C, W. N. '1101 ; 6o C. Lj.6n- 
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wis a brother of Lakshmi Narayan Mal, the lineal male ancestor 
of Raja Kaushal Kishor. To prove that fact the plaintiffs filed 
& cértified copy ofa decree passed ig a suit of 1805 between a 
feriale ancestór of Raja Kaushal Kishor dnd a third person: 
To the said decree were attached two génealogical tables (Ex. P5 
and Ex. P6). The decree recited that those two pedigrees had 
been filed by both the parties to the suit: ‘If that statement in the 
decree was admissible iri evidence the sdid pedigrees would have 
proved the plaintiffs case on the point; for the statement of rela- 
tionship as made thereiti wotild have been almóst conclusive; being 


the statenient of. thé Raja's áncestor. Their Lordships of the, 


fudicial Committee held that the statement in the deciée that the 
pedigrees had beet filed by the parties to that suit was admis- 
sible tindér Section 35 of the Evidence Act. That statement 
òf the Judge in the decreé was regarded as an entry 
in- à public record made by a public sérvant--the Judge—in 
the discharge of his official duty, The efitty in the order 
shéet by the certificate officer would thereforé be admissible 
urider section 35 of the Evidence Act, if the statement made 
therein be of a fact in issue or of a relevant fact. The fact iri 
issué in the ¢ase before us is whether the notices under section 7 

of the Public Demands Recovery Act had beer served on five 


of the certificate-debtorsarid the entty in the order sheet is that ` 


they had been served. The entry -thefeforé is evidence of the 
fact of service of notice. Itis no doubt only óńe item of evi- 


dence. But whether from that item of direct evidencé the Court. 


would be justified in holding that the fact of the service of the 
notices had been sufficiently proved would depend upon the facts 
and circumstances ‘of the particular case. In the cdse before us 
there is the fact thatin the certificate proceedings plaintiff No. 5 
appeared many times, both before and after the certificate sale. 
He is interested in. many Mouzas of the Touzi and the other 
plaintiffs are his near relatives and dependents. He is the 
principal figure. To explain his appearance in the certificate 
proceedings he says in his deposition that he did not appear 
because the notice under section-7 had been sérved on him, but 
because he got information of these proceedings from a person 
while he was travelling in a train. In view of the many false 
statements he made both in his deposition and im his petitions 
before the certificate officer made under section 23 of the Act 
for setting aside the certificate sale we cannot accept his explaria- 
tion. We hold that he came to know of the certificate proceed- 
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ings from the notice that had been served .on him. -Itis proved 
that the other plaintiffs resided in the- same house with him at 
the time of the service of the said notice on him. It is therefore 
impossible to believe that the peon would serve the -notice 
on him alone and would leave, unserved the notices on the 
other plaintiffs then living in the same house with plaintiff 
No. 5 and on whom notices had been issued at the same time 
as the notice on the plaintiff No. 5. Taking into consideration 
the entry in the order-sheet of the certificate case along with 
these facts we hold that the notices ünder section'7 of the Act 
iad in fact been served on all the plaintiffs except No. 2. In, our 
Huden there is no presumption under section 114 of the Evi- 
dence Act that a notice had f» fact been served, but when the 
fact of service of the notice is proved there would bea presump- 
tion under that section about the regularity of the service, namely 
that at the time of the service all the formalities required by the 
rules framed under the Public Demands Recovery Act, namely 
rules 2 to 8 of Schedule II, had beene observed. This in our 
judgment is the effect of the decision of the Judicial Committee 
in the case of Mohammad Akbar Khan v. Musharaf Shak (). 
We accordingly hold that notice under section 7 of the Public 
Demands Recovery Act had been duly served on all the plaintiffs 
except on plaintiff No. 2. The certificate sale of the Mouzas 
mentioned in Schedules Ka, Ga, Gha and Uma, annexed to me 
plaint must therefore stand. E ; 


The sale of the Mouzas described in Schedule Uma cannot 
be set aside on the additional ground that plaintiff No. 5 not 
only appeared in the certificate proceedings but also because he 
filed applications under section 22 and section 23 of the Public 
Demands Recovery Act. i B 

The result is*that this appeal is allowed in ed ‘The decree 
of the learned Subordinate Judge so far it has set aside the 
certificate sale of the Mouzas described in Schedules Ka, Ga 
and Gia annexed to the plaint is set aside and the plaintiffs’ suit 
in respect thereto is dismissed wjth proportionate costs throughout 
against plaintiffs Nos. 1, 3, 4 and 5 and in favour of the Bank. 
Hearing fee five gold mohurs. The said decree in so far as it 
has set aside the certificate sale of the Mouza described in sche- 
dule Ka is affirmed. Plaintiff No. 2 would get the costs of the 
lower Court against the Bank proportionate to the value of the 
said Mouza. As the Bank did not press its appeal ognina: plain- 


(1) (1994) L. R. 61 L A. 371 ; 39 C. W, N. 89; 6o C. L. J. 261; 
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- tiff No. 2 the Bank and plaintif No. 2 would bear théir respective , Cm. 
costs in this Court. - ES | 1943. | 

` In the view we have taken it is not necessary to consider the beret uk 
application of the Bank for permission to adduce additional evidence i 


Y. 
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' Before Mr. Justice B. K. Mukherjea and Mr. Justice d 
T. J. Y. Roxburgh. 


ATAR MIAN PATWARI (alias) ATAR MIA , Crvit. 
E di " INDRA KUMAR DE. AND OTHERS, * April, 21, 22. 


Appeal if lies—Bengal Tenancy Act (VIL of 1885), Sec. 153 T PEN 
_ Jor recovery of reni—Plea of partial dispossession, by landlord and for 
suspension of reni. 

Whether a plea of suspension of rent stands on the same footing asa mies of 
payment depends on the nature of pleadings and the facis of a particular case, 

Query : When the Court gives effect to the tenant’s plea of suspension of 
rent on the ground of partial dispossession by the landlord, can it be said to have 
decided ‘a question relating to the amount of rent annually payable by the 

tenant as contemplated by proviso to Section 153.0f the Bengal Tenancy Act P 


Appeals and Applications under Section 115 of the Code of Civil 
Procedure by Defendant No: x. 


Suit for recovery of rent. . 

The material facts appear from the judgment. 

| Mr. Nagendra Nath Bose for the Appellant and Petitioner. 

Mr. Jitendra. Nath Guha fór the Respondents and Opposite 
Partý. , , : 

C. Ac Y. 

The following judemiónts were deliva: 

‘Mukherjea, ‘J , 1— These “two appeals are on behalf of defen- ses te 
dant No. r and Hey arise-out of two -analogous suits for recovery 


o * Appeals from Appellate Decrees ‘Nos, 168 and 169. of 1938 with Civil 
Revision Cases Nos. 1339 and 1340 of 1958, .against: the decrees of Ramlal 
Banerjee, Esq., Subordinate Judge of Noakhali, dated the 15th September, 1937, 
reversing those óf Gaya Chandra Roji Esi Munsif, 1st Court, Lakshmipur, 
dated the oth- April, 1937." - - 
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of arrears of rent. The lands in each suit represent a half. share 
of the plots covered by Khatian No. 26 of mouza Rampur and two 
jamas of Rs. 6 and Rs. 7 respectively are recorded in respect of 
the two halves under two differeht sets of landlords. The defence 
of the tenants defendants was of a two-fold character. It was 
said, in the first place, that the tenants having been dispossessed 
from a portion of the demised premises, the entire rent should be 
suspended. The other point taken was that the frame of the guits 
was defective as some of the landlords, were left out as parties 
plaintiffs. This trial Judge gave effect to.the first plea -and 
finding that there had been, in fact, a partial dispossession 
by the landlord, dismissed the entire claim for rents. On appeal 
the judgment was reversed and both the suits were decreed. 
It is against this decision that the two second appeals have 
been taken to this Court. 

It seems to us on hearing the learned Advocates on both sides 
that the question involved in these two appeals is really one of 
factand the fnding arrived at by the lower appellate Court is 
conclusive in sécond appeal. The Commissioner who was directed 
to make a local investigation was of opínion that the.defendants 
were dispossessed from portions of lands situated at Shivajogi and 
Shoragazi. The Munsif did not agree with the Commissioner 
entirely and came to the conclusion that there was no dispossession 
from the lands of Shoragazi ‘but that the tenants did not get posses- 
sion of the Shivajogi lands. On appeal the lower eppellate Court 
oma consideration of the entire evidence on the record came to 
the specific finding that the defendants failed to prove dispossession 
with regard to the lands situated at Shivajogi. In our opinion, 
there was no misdirection on a point of law .and the finding being 
binding on us in second appeal, the appeals must fail. 

There were two applications filed by the appellant under 
Section 115 of the Civil Procedure Code upon which two Rules 
were obtained and they have come up for hearing before us along 
with. the appeals. The point raised in the Rules is that the rent 
suits being valued at less than Rs. 50 and the Munsif who fried 
them. having. been empowered to &xercise final jurisdiction within 
the meaning of Section 153 of the Bengal Tenancy Act, the appeals 
to the Court of appeal below were incompetent and the Subordi- 
nate Judge in allowing the appeal$ exercised a jurisdiction not 
vested in him by law. The controversy really centres round the 
point as to whether, when the Court gives ‘effect to the tenants’ 


f plea of suspension of rent on the ground of partial dispossession: 


* 
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by the landlord, it can be said to have decided a question relating 
fo the amount of rent annually payable by the tenant as is contem- 
plated by the proviso to Section 153.. The question is not altoge- 
ther free (rom doubt and there seems to be some amount of conflict 
of judicial opinion regarding it. In the case of Dinanath Das v. 
Sarat Chandra Chacherbutty (1) it was held by a Division Bench 
of this Court: that when the question as to whether the defendants 
were entitled to get an abatement of rent or they were bound to pay 
full rent was gone into- by the lower Court and a full decree was 
given, an appeal would lie under Section 153 of the Bengal Tenancy 
Act. Following this decision it was held by Nasim Ali and Hende» 
son, JJ. (Vide Sadaratulla Sheikh v. Manikjan Bibi (a) that a case 
of ‘total suspension of rent is not distinguishable in principle from 
one of abatement of rent and when the question for decision is 
whether the rent payable is a certain amount or in the alternative 
nothing at all, the question is one of the amount of rent yearly 
payable and a second appeal would lie under Section 153 of the 
Bengal Tenancy Act. On the other hand, there is an unreported 
decision of Cuming and Mullick, JJ. in S. A 1520 of 1924 decided 
on the ard of May, 1927 where in exactly similar circumstances a 
contrary view was taken. The learned Advocate for the appellant 
has drawn our attention to a decision of the. Letters Patent Bench 
of this Court in the case of Aaimoni Dasi vy. Upendra Nandan Das 
` Mahapaira (3) where the tenant in answer to a claim for rent 
relied on a custom Aajabad and it was held by this Court that the 
question as to whether by reason of the flood in a particular 
year the tenants were exempted from paying rent for that year in 
pursuance of the custom was not one relating to the amount of 
rent annually payable by a tenant, It may be pointed out, that 
here the tenants! claim for remission was limited to one year only, 
the custom not being disputed—and consequently such plea was 
of the same nature as & plea of payment. Whether a plea of 
suspension of rent stands on the same footing, depends, in my 
opinion, on the nature of the pleadings and the facts of a particular 
case. When the tenant has'not been put in possession of any 
portion of the demised premises or has been permanently deprived 
of it and the Court either directs suspension qr abatement of rent 
generally, it cannot be said thata qüestion of the amount of rent 
payable by the tenant is not decided in such cases. Evenifa 

(1) (1916) 34 1. C. 851. 

(2) (1935) 166 I. C. 750. 

(3) (1939) A. I. R. Calc. a51(2). 
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case of total suspension of rent is differént in principle from one 


-of abatement or apportionment of rent, it may, I think; be fairly 


argued that ina case like the present, where the plea taken by 
the tenant is one of partial dispossession by the landlord, a ques- 
tion would always arise as to whether the rent should be suspended 
in its entirety or would be apportioned merely and if the Court 
allowed suspension, that would amount to an implied decision 
that there should not be any apportionment in that particular case. 
In any case, having regard to the conflict of opinion, we do not 
think that we would be justified in holding that the appeal to the 


«Court of appeal below was not competent. Assuming for argu- 


ment's sake that no appeal did lie to the lower appellate Court, 
on the facts of this particular case we are of opinion that the deci- 
sion of the trial Court was clearly wrong and could not be supported 
and.as the decision of the lower appellate Court seems to us to 
be perfectly just and proper, we are not inclined to interfere with 
this decision in exercise of our discretionary powers under Sec- 


‘tion 115 of the Code of Civil Procedure. ° 


The result is that the Rules are discharged. 
We make no order as to costs both in the Rules ånd the appeals. 


- Roxburgh, J. :—I ae 


A, T. M. Appeals dismissed ; 


i ; Rules discharged, 


Aor. :26.] ' Hics COURT. 
©. © CIVIL ‘REVISION. 


Before Sir Harold, Derbyshire, Knight, ‘Chief Justice and 
Mr. Justice. B.K. Mukherjea. 


PURNA CHANDRA CHOWDHURY 
p. 
-JAGAT BANDHU, CHOWDHURY AND -aNoTHER.* 


‘Compromise—Agreement to, as por terms decided by the arbitrators—If gn 
-award or an agreement. 


A, document, executed by the parties to.a partition suit agreeing that 
.they shall be bound to compromise it upon certain terms annexed to the 
document which was signed by the parties is not an award but it resembles 
an agreement to compromise. 

Application under Section 115 of the Code of Civil Procedure 
by the Petitioner, Defendant No. 1. 


The material facts will appear from the judgment. 
Mr. Nagendra Chandra Chowdhury for the Petitioner. 


Messrs. Gopendra Nath Das and Chandra Sekhar Bhowmich 
for the Opposite Parties. | i 

The judgment of the Court was as follows :— 

Derbyshire, C. J. :— There was a partition suit proceeding 
before the Court. Two of the parties at first and then the third 
and the remaining party eventually, agreed to submit the matter 


to the arbitration of certain gentlemen who are Amins. The Amins ' 


visited the property to be partitioned and apparently so did all 
the parties. When the Amins had decided what they were going 
to do the parties joined together. with the Amins and certain local 
gentlemen and executed a document by which they agreed that 
the parties shall be bound -to-eompromise the aforesaid partition 
suit upon certain terms which were annexed to the document which 
was signed by the parties. : 

It appears to me that that document is not an award but resem- 
bles an agreement to compromtse. That beipg so the decisions 


*Civil Revision Case No, 987 of 1940, against the order of M. A. Ahmed, Esq. 


27 
Subordinate Judge of Noakhali passed in Misc. Appeal No. — of 1940, dated 


23 
goth April, 1940, arising out of that of Somnath Chakravarty, Esq,, Munsiff, 
gnd Court, Lakshmipur (Noakhali), dated 16th January, 1940. 
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cited in the case of The Dekari Tea Co. Ltd. v. The India General 
Steam Navigation Co. Lid.(r) and Rohini Kanta Bhattacharjee 
v. Rajani Kanta Bhattacharjee and others (2) dot not apply. 


It is accordingly a question of fact whether the document 
represents a valid and genuine compromise between the parties. 
If that is so then it may be recorded like any other compromise. 
The learned Munsif was of the opinion that it was an award and 
refused to record it under the authority of the cases I have men- 
tioned. The Subordinate Judge, on the other hand, came to the 
conclusion that it was not an award but a document in the nature 
ofa compromise. He remitted the matter to the Munsif for him 
to determine whether it was a valid or genuine compromise and, 
if so, whether it should be recorded under Order 23, rule 3 of the 
Code of Civil Procedure. In my opinion, the learned Subordinate 
Judge was right. 

. For those reasons this Rule must be discharged with costs— 
the hearing fee being assessed at two gold mohurs. 

Let the affidavits filed in Court today bé kept on the record. 


Mukherjea, J. :—1 agree. 
P. Re | Rule discharged. 
(1) (1920) 25 C. W. N. 127. Du 
(2) (1934) 38 C. W. N. 648 
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Before Mr. Justice B. K. Mukherjea and Mr. Justice 
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BANSARI LAL SARKAR, RECEIVER TO THE ESTATE OF 
GosTA BEHARI MAJUMDAR AND BISWANATH 
MAJUMDAR 


$ v., 
RABINDRA NATH BISWAS.* 


Execution petition, if im accordance with law-—Execution petition in respect 
of a morigage decres—List of properties, if to be filed—Code of Civil 
Procedure (Act V of 1908), Order at rules 12 and 13—Omission to file 
documents mentioned in decree, if renders the application bad in law. 

There is no presumption in favour of the regularity of an execution peti- 
tion and the entire burden is upon’ the decree-holder to show that the require- 
ments of law were complied with. 

In an execution petition in respect of a decree on equitable mortgage it is not 
necessary to fle a list of propertles under Order 21 rules 12 and 13 of the 
Civil Procedure Cede. : 

Although a Court would be justified In directing the mortgagee to file 
the documents that were mentioned in the decree, an omission to file them 
that were deposited by way of security was not sch a defect in the application 
as would prevent the Court from proceeding with the application and selling 
the mortgaged properties, as full particulars of which were given in the decree 
attached to the application, and such an application would be an application in 
accordance with law, 

Appeal by the Decree-holder. 
The material facts will appear from the judgment. 
Messrs. Bansari Lal Sarkar and Satish Chandra Sinha for the 
Appellant. 
—— Messrs. Chandra Sekhar Sen, Shamapada Majumdar and Naren 


dra Nath Banerjes for the Respondents. 
C. A. Y 
The judgment of the Court was as follows : ; 


This appeal is on behalf of the decree-holder and it is directed 
against an order. made by the Subordinate Judge of Nadia on 
18th March, 1940, dismissing the appellant’s application for 
execution of a mortgage decree on the ground of limitation. 

One Gostha Behari Mazumdar, whose representative the 
‘appellant is, obtained a mortgage decree against the respondent 


‘*Appeal from Original Order No. 140 of 1940, against the order of J.N. 
_ Basu Ray, Esq., Subordinate Judge of Nadia, dated the 18th March, 1940. 
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in T.S. No. 19 of 1932; of the Court. of the Subordinate Judge 
of Nadia on 23rd October, 1933. The present application for 
execution was presented on rsth September 1939; and- the decree- 
holder sought to get round the bar:of limitation by alleging that 
a previous application for execution was filed on roth October, 


. 1936, which after several adjournments was struck off on roth 


February, 1937. The contention of the respondent was that no 
such application was filed, and* even if it was filed it was not in 
accordance with law which could givé an extension of time 
under Article i8a'(s) of the; Limitation, Act. The trial Judge 
sheld on evidence that there was in fact an application for 
execution in connection with the aforesaid.mortgage decree which . 
was filed on 13th October, 1936 ; but as there was no evidence 
to shew that it was made in accordance: with law, the present 
application must be held.to be time barred. It is. against this 
order that the present. appeal has been filed, 

The learned Advocate for the respondent. has. not seriously: 
challenged before.us-the. finding of the trial Court that an. execu- 
tion:application was: in fact.filed by. the appellant on 13th October, 
1936. The execution petition itself was destroyed under the 
rules; and no certified. copy of it was in possession of the 
appellant: 

Exhibit Gr, which is alleged'to bea copy made out of the 
execution petition, or rather a copy of the same by Rati Kanta 
Banerjee, a pleader’s clerk, who deposed for the appellant, has 
been rightly discarded by the Subordinate Judge. It appears 
clear however from Exhibit J series that an application for 
execution in Title Suit No. 19 of 1932, was presented to the, Court 
of the Subordinate Judge, Nadia, on 13th October, 1936. The 
year 1933, aS given in Exhibit J, is obviously a mistake, as 
Exhibits Jr and J2 would show. Exhibit J2 shows that the decree- 
holder filed a petition for proceeding with: the execution. case 
with D register in Title Suit No. 19 .of 1902. Exhibits J4 and J5 
further show that the decree-holder applied: for time oni sth 
February, 1937 8nd rath February, 1937. 

Now the whole question is whether the- application was: in 
accordance with law. - 

The Subordinate Judge- is perfectly Hones in. holding. that: there 
is no presumption in favour of the regularity of any such petition, 
and the entire burden is upon the decree-holder, to show that 
the requirements of law were complied with. We think however 
that the evidence adduced by the appellant is quite sufficient to 
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enable him to discharge the burden.. The appellant’s case is. 


that as the decree was in respect of an equitable mortgage. the 
executing Court passed orders dipecting the decree-holder to 
file the documents «of title deposited by way of security as well 
as. certain: extracts from D Register relating to the revenue 
paying properties. The extracts from D register were filed on 
roth December, 1936, and then adjournment was prayed for 
filing the documents of title. Altogether four adjournments were 
given and on rath- February,- 1937, the:case: was dismissed, the 
documents not being, filed even at thattime. Ordinarily we 
would have considerable hesitation in‘ relying upon the oral 
testimony of the plaintiff's own men, on a matter like this, but 
the oral evidence seems to. us to be. substantially corroborated 
by two contemporaneous letters Exhibits E and Ea which were 
written by Rati.Kanta the pleader's clerk. to the decree-holder, 
and against the genuineness of which. nothing has been suggested on 
behalf of the respondents.. 


As the execution was ih respect of a mortgage decree, it was 
not necessary. to file a. list of properties under Order 21 rules 12 
and r3 of the Civil Procedure Code. As the preliminary decree 
was filed along with the petition, all particulars relating to the 
mortgaged properties could be gathered from the decree, and 
» the. omission to file. the documents that were deposited by way 
of security. could not possibly disable the Court from proceeding 
with.execution. It.is rather curious, and this has been noticed by 
the Subordinate Judge in his. judgment that the preliminary 
decree mentioned separately the different. documents of title. 
relating to- the- mortgaged properties, although the properties 
themselves were specifically enumerated in the decree. jIn these 
circumstances, the Court might have been justified in directing 
the mortgagee to file the documents that were mentioned in’ the 
decree, but the omission to file these documents could’ not be 
held to be a défect in the application which would prevent the 
Court from proceeding with the application and selling the mort- 
gaged. properties, full ‘particulars of which were given in the 
decree attached to the application. The impression of date seals 
on;copies.of the decrees would show. that they were filed along with 
the petition on 13th October, 1936. 


We: hold therefore that the application for execution which 
was filed on r3th October, 1936,,was an application in accordance 
with law, The present So a ud execution is therefore 
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within time. The result is, that the appeal is aMowed and the 
order of the trial Court set aside The Court is directed to 
proceed with the execution , of the decree. No order as to 
costs. >. ¢ 


P. R i - Appeal allowed. 





Before Mr. Justice C. C..Biswas. 


SURENDRA CHANDRA ROY CHOUDHURI 
v. 
KUMAR BIMALENDU ROY.* 


Occupancy holding, sale in execution of a rent decree—Purchase by a co-sharer 
landlord—Status of—Liability for rent—Kstates Partition Act, proceed- 
ings under and effect of such proceedings. ; 

The effect of proceedings under the Estates Partition. Áct was to substi- 
tute one landlord in place of several eis a eis the tenant, and the tenant became 
liable to pay to the one landlord what he had so far been paying to the whole 
body of co-sharer landlords, and there could be no alteration in the rate of rent. 

The status of the tenant could not also be altered in a proceeding under the 
Estates Partition Act. 

When a land is held by a tenant at the time of the duswara proceeding, it is 
not open to a Partition Deputy Collector, to settle any assets irrespective of 
the rent and fasten on the defendant a liability for rent at a new rate. 

In the year 1904 the defendant, a co-sharer landlord, purchased the disputed 
lands which constituted an occupancy holding at a rent sale in execution of a 
decree for his share of the rent:  * 

Held, that the defendant's liabihty under his purchase before 1928 was 
for rent. 

Appeal by the Plaintiff. 
Suit for rent. 
The material facts will appear from the judgment : 
Messrs. Krishna Kamal Maitra and Amaresh Chandra Roy for 
the Appellants. 
Mr. Benoy Krishna Mukherjee for the Respondent. 
; C. A. V. 


The judgment of the Court was as follows : 

Biswas, J.:—T His appeal arises out of a suit for rent for the 
years 1341 to 1344 B.S. The only question is as to the rate at which 

*Appeal from Appellate Decree No, 1265 of 1939 with application, against the 
decree of Pratul Chandra Roy, Esq., Subordinate Judge, Rajsahi, dated the 
15th of May, 1939, reversing that of Nripendra Nath Bagchi, Esq., Munsiff, 
Naogaon, dated the 18th of January, 1939. 
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the plaintiff is entitled to recover. The learned Munsif gave a 
decree at the rate of Rs. 7-4 per year as claimed by the plaintiff, 
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On appeal the learned Subordinate Judge varied the rate and fixed Surendra Chandra 


it at ‘Rs. 3-10 per year, being the rate admitted by the defendant. 

The plaintiff and the defendant along with others were co-sharer 
landlords. In the year 1904 the defendant purchased the disputed 
lands, which constituted an occupancy holding under them, ata 
rent sale in execution of a decree for his share of the rent. There- 
after he continued to hold the land at the same rate as the original 
tenant. In or about the year 1928 the estate in which this holding 
was comprised came under partition under the Estates Partition Act, 
1897, (Bengal Act V of 1897), and the holding fell within the 
share allotted to the plaintiff, who thus came to be the sole land- 
lord of the holding. It appears that in the dufwara proceedings 
the Partition Deputy Collector recorded a sum of Rs. 7-4 as assets 
in respect of the land in dispute, that being the amount which the 
defendant had been realising after his purchase from the culti- 
vating raiyats on the «land. Presumably the plaintiff and other 
co-sharers were each given equivalent assets in the partition. It 
is on the basis of the assets so settled that the plaintiff has claimed 
rent at the rate of Rs. 7-4 per year. 

A preliminary objection is taken that the appeal is hit by 
‘Section r02 of the Code of Civil Procedure. It is said that the 
amount claimed is not rent,.but compensation for use and occupa- 
tion, under Section 22(2) of the Bengal Tenancy Act. This is 
the view which appears to have found favour with both the Courts 
below. If this is correct, there can be no doubt that the suit does 
not fall within any of the categories specified in the second schedule 
of the Provincial Small Cause Courts Act as suits excepted from 
the cognizance of a Court of Small Causes, and the preliminary 
objection should prevail. 

In answer, Mr. Maitra, on behalf of the appellant, however, 


points out that the matter should be governed not by the terms of , 


Section 22(2) of the Bengal Tenancy Act as it now stands, but by 
the terms of the section as it stood in the year 1904. There were 
cases in this Court on the old Section 22 itself in which it was held 
that upon purchase of an occupancy holding by a co-sharer land- 
lord, the holding itself was merged in the interest of the purchasing 
co-sharer, but that view was negatived by the Full Bench in the 
case of Ram Mohan Pal v. Sheikh Kachi, (1). According to this 
view, therefore, the defendant after his purchase became liable to 


(1) (1908) L L. R, 32 Calc., 386 ; 1 C. L. J. 1. 


Roy Choudhuri 
v 


Kumar Bimalendu 
Roy. 
Biswas, F. 


Ao 


Civit. 


1942. 
aad 


:Surendra .Chandra 
Roy Choudhuri 


Y. 
Kumar Bimalendu 
Roy. 
Biswas, F. 


—— 


THE CALCUTTA:LAW JOURNAL. [Vor 76. 


pay rent as a tenant to the.whole body of landlords -including him 
self. Section 22 was afterwards amended in 1908 and:has been since 
further amended in 1928. It has been held, however, in Adhoy 
Charan Modak v. Ram Sundar Skaka (1) that such amendment 
is not retrospective in operation. It must consequently ‘follow 
that the defendant's liability in the present case under his purchase 
which took place before the amendment of 1928 was for rent, and 


mot for use and occupation. The cd objection must, 


therefore, be overruled. 


As regards the merits of the case however, ‘I-think the appeal 
must fail If the defendant's status continued ‘to be that ofa 
tenant, it is difficult to see how it could be altered ‘in any way "by 
the proceedings under the Estates Partition Act. The effect of 
those -proceedings was simply to substitute one landlord in ‘the 
place of several vis a vis the defendant. In other words, after 
the dutwara the defendant became liable to pay to the ‘plaintiff 
alone what he had -so far been paying to the whole body -of 
co-sharer landlords including himself There could be no altera- 
tion in the rate of rent. 


‘Mr. Maitra’s contention is that as the Partition Deputy Collector - 
has fixed the assets of this holding at Rs. 7-4 per year and given 


‘equivalent assets to the defendant and other.co-sharers, the plaintiff 


was entitled to recover at this rate. This contention would have 
held good only if it could be shown that the defendant was not a 
tenant, but merely a person in occupation of the land who was 


liable to pay a fair and equitable sum for the same. That, however, 


is not the position. At the time of the dufwara ‘the land was held 


‘by a tenant, and it was not accordingly open to the Partition 
Deputy "Collector to settle any assets irrespetive of the rent, and 


fasten on the defendant a liability for rent at a new rate. AsI 
have said, the only effect of the dufwara was to transfer the defen- 
dant’s tenancy’to the plaintiff as sole landlord. 


The result is that, in my opinion, the view taken-by the learned 
Subordinate Judge, was correct. The appeal, accordingly, fails 
and dismissed with costs. : 

The application in the. alternative under Section 115 of Code 
of Civil Procedure, filed on 31st August, 1939, is rejected. 

P.R. Appeal dismiseed : Application 
i under Sec, 115 C, P. C.-refecdted. 
(1) (1929) 33 C. W.N..1081. 


, 


Vor. 76.] - 0... s HIGH COURT. S co - 
^ «> CIVIL REVISION. 
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^9 oa A. JN. Sen, t. 


- 
"ow 
*- 


NARESH CHAN DRA GUPTA” AND OTHERS 
| p E RM 
LAE MAMUD BHUIYA AND OTHERS. : 
Bengal Money Lenders Act (X B. C, of 1940), section 36 “Proviso II—Reojening ' 
of preliminary and final mortgage decrees—Morigaged property so-d and 


~ purchased. by decree holder— Subsequently partitioned—Application Jor 


- execution of personal decree—Decrees, if can be réopened.. 
The petitioners (decree-holders) advanced à sum of money to the and 


Parties in 1925, on a mortgage, interest . payable . being 15 per cent per 
‘annum with annual rests. They instituted a suit and obtained a preliminary 


decree on December 6th, 1930, and a ‘final decree on January 14th, 1931. In 


‘execution of the mortgage decrée the mortgagéd property was sold on “June 


gand,.1933, and the sale proceeds were applied towards payment of the 


mortgage dues. The petitioners instituted ‘a partition- buit and obtained 


‘separate possession of the propérty- after the’ partition decree, The sum 
‘realised -being insufficient to liquidate the dues, the ‘petitioners obtained a 


„personal decree for the balance. The personal decree was put into execution 
"and the execution case was stayed by the Debt Settlement Board, There- 


after the opposite parties applied for relief under section 36 of the Bengal 
Money Lenders Act claiming that the Berens decree as also the preliminary and 
final decrees should be reopened and recast : 


` Held, that the preliminary decree was not protected from interference by 


- the proviso to section 36 but the final decree was, but as the-exércise of such 
“a power would affect the firial decree and would therefore contravene the -terms 
„of the proviso to section 36 of the Bengal Money Lenders Act. po 74 


Held further, that às the exercise of the power would affect the partition 
decree subsequently made, it was an additional bar under the proviso to section 
36 of the Bengal Money Lenders Act. , 


Per Mukherjea, J»: that the only TREA that conld be A T was the 


. personal decree under Order 34 rule 6 of the Code of Civil Procedure, 
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Mr. Birendra Kumar De for the Judgment-deptors {Opposite 
Parties. 


: ` ; C. A. V. 
The judgments of the Court were as follows : 


Sen, J. :—The petitioners in the year 1925 &dvanced Rs. 1400 
to the opposite parties on a mortgage. The interest payable 
was I5 percent. per annum with annual rests. They instituted 
a suit on that mortgage and obtained a preliminary decree on 
December 6th, 1930, and a final decree on January 14th, 1931. 
In execution of the mortgage decree the mortgaged property was 
sold on June 22nd, 1933, and the sale proceeds were applied 


towards payment of the mortgage dues. The sum realised was 


insufficient to liquidate the dues and on March gth, 1935, the 
petitioners obtained a personal decree for the balance of Rs. 586 
and odd. The personal decree was put into execution when the 
opposite parties got the execution case stayed by an application to 
the Debt Settlement Board. Thereafter they applied for relief 
under section 36 of the Bengal Money Lenders Act on the ground 
that the interest payable under the mortgage was in excess of 
that allowed under section 30 of the Act and also on the ground 
that by the decrees the petitioners have obtaihed more than 
twice the principal sum advanced. They claim that not only 
the personal decree but also the preliminary and final mortgage 


` decrees should be reoponed and recast. . 


The petitioners resisted the application on several grounds. 
The learned Subordinate Judge has, I regret to say, dealt with 
the matter somewhat perfunctorily. He said :—" Prima facie, 
therefore there is reason to reopen the mortgage decrees. I hold 
that the preliminary, final and personal decrees should he 
reopened ; I direct accordingly".. The questions involved. are .of 
some nicety and certainly merit a fuller discussion than that 
bestowed upon-them by the learned Judge.. The decree holders 
now move against the order deciding to reopen the x 
decrees. 

It is not disputed that by the mortgage sede the ror 
parties have been made liable to pay interest at a rate higher 
than that fixed in section 30 of the Bengal Mdney Lenders Act 
and that they Have also been made liable to pay more, than 
double the principal sum borrowed. It is further admitted that 
the suit in which these decrees have been passed is 'a suit to 
which the Act applies within the meaning of section 2 (22) of 
the Bengal Money Lenders Act inasmuch as the proceedings in 
execution . of the personal decree are' still pending.- The- peti- 


J 
y 


Vou. 76.] ^ U HIGIT COURT. . : 


"tioners contend that although all the eleménts necessary to justify 
‘the Court in granting relief under section ;36 of the "Bengal 
Money Lenders Act appearto be present nevertheless no relief 
"can be granted inasmuch as the second proviso to section 36(r) 
‘which prohibits the Court from doing anything which would 
affect decrees of a certain type operates in this case and protects 
the decrees passed in their favour from any interference. "Their 
afgumentis of a two-fold character. Firstly, it is contended that 
the preliminary and final -mortgage decrees cannot be touched as 
they are decrees which have -been fully satisfied priorto January 
- ISt, 1939, arid therefore protected by the and proviso to section 
36. ‘The personal decree, it is admitted, is liable to be reopened 
-as It has“not’ been fully satisfied. The second branch. of the 
‘argument depends on certain other facts which I now propose 
ito ‘state. After the petitioners obtained their final decree they 
-purchased the mortgaged. property in execution of their decree. 
‘As they had purchased an undivided share and could not get 
‘actual possession, they instituted a partition suit being Partition 
‘Suit No. 165 of 1938 with respect to the property purchased by 
‘them, obtained a decree on September 28, 1939, and thereafter 
.took possession of the property. It is pointed out that if the 
.preliinary and final mortgage decrees are interfered with the 
‘partition decree will be affected and it is argued that the proviso 
.mentioned above prohibits the Court from doing anything which 
- would affect such a decree, it not being a decree passed ina ‘suit to 
‘which the Bengal Money Lenders Act applies. - 
` On behalf of the opposite parties the argument is that the 
mortgage decrees do not fall within the protection of the proviso 
;as they .were not fully satisfied by January rst, 1939, and that 
.consequently the Court may modify them in order to make them 
.conform to the provisions of the Act. It was futher contended 
.in answer to the second branch of the argument that as the Court 
{was not directly interfering with the partition decree the proviso 
to section 36 (1) had no application. 

^-It will be necessary to examine the terms of section 36 of the 
vee in order to determine the questions which -have. been raised. 
Section 36° is the section which empowers the Court to grant 
‘relief to a‘ borrower’ in the various ways mentioned therein ; but 
: there is a proviso to the section which is in the following terms :: 
. * "Provided that in the exercise of these powers the Court 
- shall not — 


» 
* 
* : * à * 
Ts 5 i $5t2»5a8t$5* EEEF EE] " x - 27 
- - ` . = 
i * 


43 
Civit, 
1942, 
€ 
Naresh Chandra 
Gupta 


Ve 
_-Lal Mamud Bhuiya. 


A— 


Sen, J. 


Civit. 

1942. 

d 
Naresh Chandra 

Gupta 


Lal Mamud Bhulya. 





Sen, J. 


beaa 


- 


THE CALCUTTA LAW JOURNAL. [Vor 76. 


(ii) do anything which ‘affects any decree of,a Court, other 
than'a decree in a'suit to which this Act applies which was not 
fully satisfied by the first day of January, 1939, etc”. | 

-It is clear from the proviso that the Coyrt, in granting relief 
under the Act must refrain from doing anything which would 
affect a decree of Court. The only exception made isin respect 
of a decree which has two qualities, viz. :— 

' (a) that it has been passed in a suit to which the Act applies 
and  ' . 
(b) that it was not fully satisfied by the fitst of January, 1939. 
These two qualities must co-exist otherwise the decree cannot - 


‘be touched. 


I now take up for consideration the first branch of the ‘argu- 
ment addressed to us on behalf of the petitioners, viz., that the 
mortgage decrees are of the kind protected by the proviso. I 
shall first examine the preliminary decree. Admittedly, it is a 
decree passed in a suitto which the Act applies, Can it be said 


‘that it was fully satisfied by the rst January, 1939 ? The argument 


on behalf of the petitioners is that the preliminary decree merely 


- declares the amount due on the mortgage and provides that if the 


amount is not realised the mortgagee may apply for a final decree 
and thereafter if the dues are still not satisfied for a personal decree. 
It is pointed out thatin this case both applications have been 
made and granted before January rst, 1939, and it is suggested 
that upon the disposal of these applications the power of the 
preliminary decree is exhausted and the decree is therefore fully 
satisfied. Iam not impressed by this argument. Even assuming 


‘that the power of the preliminary decree is exhausted it does not 


follow from this that it is satisfied. The force of a decree may + 
be exhausted for various reasons other than satisfaction, e.g. it 


` may be exhausted "because its execution is barred by limitation. 


In such a case it cannot be said -that the decree is fully satisfied. 
A decree grants the decree-holder certain rights, it can be said 
to be fully satisfied only when those rights have been fully realised 
and not otherwise. Satisfaction means obtaining the fruits of a 
decree. The preliminary decree not only declares the amount 
due on the mortgage but. it directs the morigagor to pay that 
amount (Vide section 5 of. Appendix D of the-Code of Civil 
Procedure). It then goes on to provide that if the amount is not 
paid the decree holder may apply for a final decree and thereafter 
in certain circumstances for a personal decree. The- preliminary 
decree therefore gives the  mortgagee the right to realise the 


w * Y 
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amount declared to bé due on the mortgage. Until that amount gato 
is realised in -full either by direct payment by the mortgagor or 1942. 
by the proceeds of the’ sale of ‘the mortgaged property: held in Naresh Chandra 
execution of the ngl decree or by the.execution of a personal oe 


decree it cinnot be said that the preliminary -decree is satisfied. Lal Mamud mad Bhulya. 
The preliminary mortgage decree in this .suit is therefore a decree Sen, 9 F. 
‘which was not fully satisfied before January. tst, 1939. It is not — 
a decree protected from interference by the proviso mentioned - ' 
above as it falls within the. exception to the proviso and it would 
‘have been liable to be ‘reopened were it not for certain other cir- 
‘cumstances which I shall presently state. 

I next take up the final decree for consideration. Can it be 
said that it was fully - satisfied by January rst 1939 ? Long before: 
thatdate the mortgaged property was sold in execution of the 
final decree and the sale proceeds applied towards ‘the -liquidation 
"of the mortgage debt. It is also admitted before us that before the 
"aforesaid- date possession was given by the Court to the decree- 
holder purchaser of the share purchased. The purchase. being of 
~an undivided share possession was given in the only way possible 
viz,' by the planting -of a bamboo pole and a declaration by 
‘beat of- drum~ The final decree was merely for sale and for 
-the application of the: sale proceeds in .a certain manner and 
‘for nothing else. All- that was granted by the final decree: was 
‘realised-before January rst, 1939, and it seems to me that the 
-decree must be taken to “have been fully satisfied before that 
‘date. -Itis therefore a decree -which is protected from interference 
‘by the: 2nd proviso to. section 36 (r) as it does not possess one j 
-of the two qualities which are necessary o bring it within the 
exception to the proviso. 
- * The position therefore is this. - The arciimninaay: -decree i$ not 
‘ protected from interference by the proviso’ but: the final decree 
is. Now ifthe preliminary ‘decree is scaled down or otherwise 
interfered with, the final decree and the sale thereunder must by 
.that.very.act be set aside. In these circumstances has the Court 
‘the power .to. modify. the preliminary decree ? „Would :not the ' 
, exercise of such power ‘affect’ the „final decree and thereby .con- 
travene the terms of~ the proviso? Qn behalf of the opposite 
: parties the argument is that only direct interference with a.decree 
vis prohibited. by' the.proviso. A reference to the words of the 
* proviso would .expóse the. unsoundness of this argument. The 
_ proviso does not merely. prohibit direct, interference with a decree 
“it says that the Court, in granting? relief “shall -not: do. anything 
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which affects any decree of a Court, other than a decree etc." 
The words are .very wide and cannot be interpreted as laying 
down a prohibition against direct interference only. The scaling 
down of the preliminary decree would most certainly affect: the 


final decree and the sale held thereunder and consequently it 


would amount to a disregard of the prohibition contained in ,the 
proviso. Iam of opinion that for these reasons the pres 
decree cannot be reopened or scaled down. f. ds 

"'The second branch of the argument, urged on behalf of the 
petitioners must also succeed for the same reason. "The: parti- 
tion decree is not a decree passed in a suit to which the Bengal 
Money Lenders Act applies. (Vide Section -2 (22) which des- 
cribes the meaning of the phrase “Suit to which this Act applies") 


.It is therefore a decree which is ‘protected’ and the Court is 


prohibited from doing anything which affects such'a decree in 
the exercise of its powers under the Act. If the preliminary 
decree or final decree is re-opened the decree passed in the par- 


-tition suit would most certainly be affected as its effect would | 


be nullified and this is prohibited" by the proviso to section.36 
mentioned above. : 
For these reasons I hold that the order of the learned Judge 


is wrong and must be set aside. The preliminary and final 
. mortgage decrees shall not be re-opened and shall remain 
„unchanged. The-personal decree being a decree which was 


passed in a suit to which this Act applies and which was not 
fully satisfied before January 1st, 1939, is liable to be reopened- 


 .and scaled down. It is admitted by the petitioners that they are 


debarred by the provisions of the Bengal Money Lenders Act 
from obtaining anything more than what they have already realised 


_by the execution of the final decree. The personal decree cannot 
.therefore give them anything more. It is consequently -set aside. 


The Rule is made absolute. There will be no order for costs. 


Mukherjea, J. :—I agree and desire to add a few words. 
The decision of the question hinges upon the construction to’ ` 
be put upon section 36, proviso (ii)~ of the Bengal Money Lenders . 
Act. .That proviso lays down that in exercise of the powers 


‘conferred by sectign 36 of the Act “a Court cannot do anything 
-which affects any decree of. a Court, other than a decree in‘a 
.Suit to which this Act applies which was not fully satisfied by the 
. 186 day of January, 1939........ cere " Jt is conceded by 


the learned Advocate for the petitioner that both the preliminary 


‘and the final decrees in this case are decrees in a suit ‘to which 


- 


Vor. 76.] HIGH COURT. - 47 


this Act applieg. The reason is that the personal decree that penis 
is obtained. under Order 34, rule 6 of the Code of Civil Procedure, 1942. 
though it is a separate decree, is passed in the mortgage suit ^ Naresh Chandra 
itself ; and as in the. present case, a proceeding in execution of Bhuiya 


the personal decree was pending, on and after the rst January, Lal Mamud Bhuiya. 
1939, the mortgage suit must be regarded as a suit to which 
this Act applies, as defined in section 2 clause (22) of the Bengal 
Money Lenders Act. The whole controversy thus centres round 
the point, as to whether.the preliminary and the final decrees 
for sale were fully satisfied’ by the rst January, 1939. So faras 
the final decree is concerned, I have no hesitation in holding 
that it was so satisfied. A final decree. for sale directs that the 
‘mortgaged property mentioned in the preliminary decree, or a 
sufficient part of it, be- sold and” the sale proceeds applied in 
payment of the amount payable to the plaintiff under the pre- 
-liminary decree. . In case any surplus is left that is to be paid to 
‘the defendant or other persons - entitled to iecover the same, 
-(vide Form No. 6 Appendix D of the Code of Civil Procedure). 
‘Here the mortgaged property was sold, and the sale proceeds 
were applied towards the satisfaction of the mortgage debt long 
before the rst January, 1939. All that could be done under the 
decree was fully and completely done, and it must be noted that 
Section 36 Proviso (ii) of the Bengal Money Lenders Act speaks 
of satisfaction of the decree and not of the claim. It cannot be 
disputed, therefore, that the final decree for sale was fully and 
completely satisfied even if the entire mortgage-money was not 


- realised. 


Mukherjea. F, 


. So far as the preliminary decree is concerned, the position is 
undoubtedly different. A preliminary decree either directs the 
taking of accounts by a commissioner as to what is due to the 
mortgagee, or the Court itself declares the amount as it finds 
due, and in either case there is an order on the defendant to 
pay the sum thus ascertained, or declared due, within a certain 
time, failing which the plaintiff is given the right to apply fora 
final decree for sale of the mortgaged property, (Vide Forms 
,Nos. 5 and 5A, Appendix D of the Code of Civil Procedure). 
_ The preliminary decree further provides that if the money realised 
by sale of the mortgaged property is not sufficient for payment, 
in full, of the amount due to the plaintiff, the latter would have 
_the liberty to apply fora personal decree provided such remedy ' 
is open to him under the terms of thé mortgage-instrument, and 
is not barred by any provision of law. As the preliminary decree 
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directs the defendant to paya certain amount ọf money to the 
plaintif, it is not certainly satisfied by sale of the, mortgaged 
property, if the sale proceeds fall short of the decretal amount. 
The preliminary decree can,’ therefore, prima facie be reopened ; 
but then there is proviso (ii) to section 36 which says that the 
Court can do nothing which affects any decree of a Court which 
has not been satisfied by the rst day of January, 1939. ‘If the 
preliminary decree is re-opened, the Court wil have to make a 
new decree in conformity with the provision of section 34 of the. 
Money Lenders Act, and the decree-holder will bave to apply for 
final decree again as laid down in section 34 (a) (ii) of the Act. 
But that cannot be done, as it would have the effect of annulling: 
the final decree already passed and the sale held thereunder. T j 
preliminary decree, therefore cannot be re-opened. 

^ - The only decree that can be re-opened and scaled down- is 


.the personal decree passed under Order 34 rule (6), Code of 


Civil Procedure. The personal decree however is only for:a 
residuary sum and rarely carries interest exceeding 6% per annum. 
The question then arises, as to how it can be ieopened. For 
the purpose of determining whether the decree contravenes the 
provisions of clauses (1) -and (2) of, section 30 of the Act, the 
Court in my opinion will have to look’ to_the original claim in 
the mortgage suit and the amount allowed to the mortgagee by 
the preliminary decree. Although the preliminary decree cannot 
be amenced, the Court will have to calculate the amount that 
can be allowed to the mortgagee if a new preliminary decree 
was made. From this, the amount realised by sale of the mortgaged 
properties should be deducted and for the balance only a Pee 


-decree can be passed. 


If the balance is negative, nothing- would be recoverable under 


‘the ‘personal decree but the mortgagor cannot claim refund of 
‘any amount as that would be doing something which affects the 
‘final decree. 


In the present case the petitioner has expressly given up his 


^claim.under the personal decree. The result therefore is that the 


Rule is made absolute. The órder of the Court directing the 


` re-opening of the-preliminary and the final mortgage decrees is 


set aside. No order in respect of the personal decree -is 


‘necessary as the -petitioner has abandoned his claim under the 


game. , 
PR- ~ g "S |  Rulewmade absolute. 
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Decree, re-opening of—Bengal Money Lenders Act (X B. C. of. 1940), Sections 
2 (4), 30—Apelicábility Commercial loan —Loan-—Bond securing unpaid 
purchase money, / 


' Per Mitter, J. : In order to determine whether a loan is a commercial loan 
the material question would be what was the intention at the time when the 
loan was taken, ' If there is no indication in the instrument on which the loan 
was advanced it would be legitimate to make inferences from the user to which 
the-money was put to immediately or shortly after the loan was advanced and 
from other facts and circumstances of the case. 


: Gurupada Bhownsic v. Upendra Nath Dhar (1) followed. 


Per Curiam : A Commercial loan means a loan advanced to a person to be 
used solely for commercial purposes. 


- . A notional advance will be sufficient if taking all the circumstances ` into 
consideration the.transaction substantially represents as advance made by one 
person to another with a condition that it should be repaid with interest. 


To decide whether a transaction represents a loan all the surrounding and 
contemporaneous circumstances must be considered. 


On the 31st May 1921, thé. appellant daana Rs. 7000 to the MPR 
on a mortgage, The loan bore interest at 15 per cent per annum with yearly 
rest, The recital in the mortgage instrument was that he required, the money 
for the purchase of the jote. The appellant had a share in the jote; so the 
parties become co-sharers in the jote, . cue 


The appellant instituted a suit for partition of the said jote. The suit ended 


in a compromise, By -that compromise the respondent agreed to purchase the. 


appellant’s share for. Rs. 2000 and to pay him a further sum of Rs. 330 on 


> account of income profits and cost of the suit. The conveyance was executed - 


bat the respondent could not pay in cash, 


^ On the 3oth Novémber, 1925, the respondent executed another: care in 
favour of the appellant for a gum of Rs:«1330, interest ` was fixed at the same 
raté as im the first mortgage.: 


-The appellant brought one suit on the mortgages. and obtained an ex parte 
decree, On the 31st January, 1933, ‘a decree on compromisé was passed by 
the appellate p The dues on both the mortgages were consolidated’ and 


- 


*Appeal from Original, Dire No, 124 of 1942,.against the decree of R. C. 


De, Esq , Subordinate Judge of Jalpaiguri, dated the oth March, ipaa. 
(1) (1942) 46 C. W. N. 274, 5^ e 
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fixed.at Rs, 2,7350-9-3 p. Thereafter certain payments were made but eventually 
the mortgaged property was put up for sale and purchased by the decree-holder 
on the aoth August, 1937. An application to set aside the sale was refused and 
the sale was confirmed on the 24th July; 1939, and the ‘execution case was 
dismissed on part satisfaction on the 15th September, 9939. The respondent 
on the 7th December, 1940, applied for re-opening of the compromise decree 
under section 36 of the Bengal Money Lenders Act, 1940. 


Held, that as proceedings in relation to the mortgage suit were pending on 
the rst January, 1939, the Bengal Money Lenders Act, 1940 was applicable. 


That the loan on the mortgage of 31st May, 1921 was not a commercial loanl 
and was governed by the Bengal Money Lenders Act, 1940. " ie oen 

That the mortgage of the goth November, 1925 was affected. by the Benga 
Money Lenders Act, 1940 and it was based on a loan as defined in the -said 
Act. i ; 

The fact that additional property other than the property purchased was 
mortgaged and the fact that the usual rate of interest for mortgage loans was 
charged taken together made the transaction substantially an investment of 
money by a money lender in a loan repayable with interest. 


Saradindu Sekhar Banerjee v. Lalit Mohan Masumder (1) distinguished 
and commented on. 
Appeal by the Decree-holder. 
Application by the Respondent for re-opening of canai 
decree under section 36 of the Bengal Money Lenders Act. 
Dr. Sarat Chandra Basak, Messrs, Hemendra Chandra Sen and 
Surendra Nath Basu (Sr) for the Appellants. 
Dr. Nares Chandra Sen Gupta and Mr. Jagesh Chandra BUG 
for the Respondent. 
C. A. V. 
The following judgments were delivered : : 2 
itter, J.—The respondent Akimuddin Choudhury borrowed 
from the appellant Fateh Chand Rs. 7ooo/- and as security for 


repayment of that loan executed a mortgage- (Ex. r) in favour of 


the latter on the 31st May, x921. The recital in the mortgage 
instrument is that he required the money for purchasing landed 
property (jotes). In fact he employed Rs. 6200/- in purchasing 
landed property, namely shares in Jote No. 491. 

~ Fateh Chand had a share in that jote (No. 491). So he and 
Akimuddin became co-sharers in the same. The former instituted 
a suit for partition of the said jote. The suit,ended in a com- 
promise. By that compromise Akimuddin agreed to purchase 
Fateh Chand’s share for Rs. 2000/- and to pay him a further sum 
of Rs. 330/- on account of mesne ‘profits and costs of the suit, 


(1) (1941) 73.C. L. J. 530; 45 C. W,N 734 ^ . . 


Vor. 76. ^ . Hictt court: 


‘The conveyance was executed: but Akimuddin could not pay in 
cash. Ostensibly for securing the said amount of Rs: 2330 he 
executed a mortgage (Ex. 2) in favour of the latter on the 
3oth Nove mber, 4925. The mortgage instrument provided for 


payment of interest at 15 per cent PE annum with yearly 
rests. : 


Fateh Chand aitai a suit on boil „these mortgages. At 

the appellate stage a consent decree was passed in his favour for 
Rs. 27,350 On the oth January, 1935. That decree. was eventually 
put into execution and Fateh Chand purchased the mortgage pro- 
perties. ' That sale was confirmed on 24th July, 1939. On the 
7th December, 1940, Akimuddin madé’ an application for re- 
opening the compromise decree under section 36 of the Bengal 
Money‘ Lenders Act, 1940. ‘As proceedings in relation to the 
mortgage suit were pending on the 1st’ January, 1939, it is admit- 
ted that that Act applies. Fateh Chand resisted the said applica- 
tion on two grounds. He stated that the loan of Rs. joco 
advanced on the securtty of the first mortgage wasa commercial 
loan and the sum secured by the second mortgage was not a 
loan within the meaning of the said Act. - The learned Subordi- 
nate Judge has overruled both these objections. He has re- 
opened the decree and has found that only Rs. 5453-14 was re- 
coverable. He allowed payment by instalments. 
' Fateh Chand: has preferred this appeal against the ‘said déci- 
sion. His Advocate, Dr. Basak reiterates the ‘two’ objections 
which his client had preferred in the lower Court. Fie does not 
take: ‘Objection -to the correctness of the amount, save in one 
respect, but ‘objects to' the number of instalments granted, in case 
it be held thatthe judgment-debtor is enue to relief under the 
‘Bengal Money Lenders Act. 

The first question therefore is whether the loan of Rs. 7000 
"was a commercial. loan. ‘In support of that ‘contention’ Dr. Basak 
‘places reliance upon the statement of Akimuddin made in his 
written statement in the mortgage suit and on the previous depo- 
sions Akimhuddin’s son. His case is that the loan was taken to. start 
‘a tea garden. Ido not think that on the materials on the record I 
can hold that the loan was a commercial loan. : 

In order to determine whether a loan is a'comrüetcial loan 
the material question would -be ‘what was the intention at- the 
time when the loan was taken.: Ifthere is no indication in the 
instrument on which the loan- was advanced it would be legitimate 
to make inferences from the user to which the money was put to 
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immediately or shortly after the loan was adyanced and from 
othér facts and circumstances of the case. This. has "been laid down 
in, Gurupada Bhowmic v. Upendra ae Dhar (1). . pee with 
that, decision. 

. In the case before us the mortgage instrüment does not give 
any indication that the lands which the borrower intended: to 
buy with the money advanced was to be used fór any commercial 
venture, e.g. for being turned into a tea garden. The lands 
which were purchased were capable of being used for other pur- 
poses, e.g. for growing paddy and jute -or for grazing cattle and 
in fact they were used for those purposes. In the written state”. 
ment filed in the mortgage suit Akimuddin stated that the sum of 
Rs. 7000 was not a loan advanced to him. His, case there was 
that he and Fateh Chand had agreed to be partners in a tea 
garden to be started by them. For that purpose Akimuddin was 
to purchase in his name lands which would be, suitable for tea 
plantation and after the tea garden was made,he and Fateh Chand 
would share the costs incurred for making the garden half and 
half and the said sum.of Rs. 7000 was to be adjusted against. the 
share of the money payable by Fateh Chand. If that defence 
had been given effect to there would have been an end to Fateh 
Chand's mortgage suit, so far as Rs. 7ooo was concerned, 
Akimuddin did not, however, appear at the: trial to. support his 
written statement and an, ex farte mortgage decree was ' passed 
against him. I do not think that the statement made in that 
written statement that lands were purchased with the said money 
with a view to start a tea garden can be used by Fateh Chand 
as an admission by Akimuddin. Apart. from the fact that the 
statement was a purposive statement, statements in a written 
statement can not be dissected for the purpose of -finding out ‘an 
admission. ‘Fhe statements made in the depositions of Akimuddin’s 

son is to the effect: that the lands were. -purchased by Akimuddin . 
from out. of the sum of Rs. 7000 advanced, to him by Fateh Chand 
for the purpose c of making them into tea plantation and grazing 
grounds. Those depositions were given in connection with -the 
proceedings for settlement of the'terms of the sale proclamation 
where the interest of the judgment debtor was to havea larger 
sum inserted in. the sale proclamation as the -estimated value of 
the property. Those, statements were also purposive statements, 
The high estimate of price given by that witness on that basis 
was not accepted, by the Court. Apart from. that consideration 
(1) 942) 46 C. W. N. 774. 


7 4 
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those statements would not bring the case within the term ‘commer- 
cial loan’: as defined in the Act. To be.a. commercial loan the 
money must be borrowed with the intent of'using the whole of 
‘it, for a. commercial | venture. That test is: not fulfilled even if 
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Wwe accept the statements of Akimuddin’s son. I accordingly Akimuddin Chow-- 


hold that it has.not been established that the sum of Rs. 7000 
-which formed.the subject matter of the first mortgage was a com- 
mercial loan. 

I have already stated that the second mortgage was executed 
-ostensibly to secure the unpaid price of the property sold by Fateh 
‘Chand to Akimuddin and the costs of the suit and mesne profits 
ipayable by the latter to the former under the compromise. The 
‘question is whether the said transaction, namely the mortgage, 


is hit under the Bengal Money Lenders Act. If it was to securea - 


loan, then only-it would be hit, otherwise not. 

"2 To determine the said question the definition of the word ‘loan’ 
as;given in that -Act must. be considered, "That-term is defined 
thus. "Loan means ane advance, whether of money or in kind, 


made on condition of repayment with interest and includes any 
transaction which is in substance a loan." — ' d 
© In‘ my judgment.the first part of the sub-section gives the 
primary meaning of the word “loan”. “Loan: means- etc"—and 
the second part enlarges that’ primary meaning. ' “The word 
include" observed Lord Watson- in Dilworth v. Commissioner of 
stamps (1), "is very ‘generally used in interpretation clauses ‘in 
order to’ enlarge the meaning’ of words or phrases occurring in 
the body of the statute, and when it is so used these words or 
phrases must be construed as comprehending, not only such 
things as they signify according to their natural import, but also 
things. which the- interpretation -clause declares that they shall 
include", . . + . gni i 
'' To-be a loan-according to its primary sense there. must be 

(x) an advance of money or in kind actual handing over at the 
time of-the transaction ; MEET 

(2) a condition of repayment and | 

- (3) that with interest (as dense in section 2 sub-section 8 of 
tie Act). eo : 

. Ordinarily- the presence : ae the first and the second elements 
would make the transaction-a loan but as’ the object of the Bengal 
Money Lenders -Act is ‘to ‘control money-lending it keeps no 
concern with non-interest bearing. loan. To be’ a loan which 


(1) [1899] A. C. 99 (105). T 
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would come within the Act the stipulation for payment of interest 
(a term which is given a wide latitude by its definition) is sine 
qua non. If the legislature had left. the definition of loan at what 


is in the first part of that sub-section, renewed bonds in favour 


of a money lender given for the original advance and the’ interest 
that had accrued thereon would not come within the term loan, 
but those are the very transactions which require the closest amount 
of watch. To enlarge therefore the ordinary meaning of the words 
used in whatI have called the primary definition of the term 
loan, and especially that of the word advance, that the legislation 
has added the last part of the definition: of the term loan. If in 
a transaction there is no actual advance but only a notional 
advance—what a Court of law would deem to be an advance— 
with a view to earn interest, the transaction would be regarded 


"asa loan for the purpose of the Act. A renewed bond, where 


interest is capitalised, would thus be a loan although at its execu- 
tion no money is actually advanced. In order to determine the 
question whether a particular transaction „amounts to a loan, the 
substance and not the form must be’ looked to, and the. facts and 
circumstances attending it must be taken into cosideration. If 
the conclusion be that it was really an interést bearing Mia 
it would be a loan. 

Judged in the light of the principles it cannot bé said in 
every case that a bond ostensibly securing the unpaid price would 
not be regarded as a loan within the meaning of the Act. I 
cannot therefore fully agree with the ‘observations made in 
Saradindu Sekhar Bannerjee v. Lolit Mohan Masumdar (1) if, 
as it is contended before us, they mean to lay down that in no 
circumstance can a‘bond ostensibly given for securing the unpaid 
price be regarded as one for aloan. In that case, however, the 
transaction did not amount toa loan as defined in the Act, as no 
interest was payable under the terms of the bond. In my opihion 
the right principle has. been formulated in the case of Kunja 
Behari Pal v. Rat Satyendra Nath Das Bahadur (2). No coun 
the observations are obiter, but I agree with them. 

I will now examine the facts Of the case we have before us. 
Fateh Chand Mahesri is admittedly a money lender. The in 
terest which is provided for in Ex, 2, is the interest, which he 
usually charged in money-lending transaction. It is r5 per cent. 
per annum with yearly restsa rate which he charged in his first 


: 2 


(1) (1941) 45 C. W. N, 734. 
'(3) (1941) 45 C. W., N. 112a. 
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mortgage (Ex. 4) for Rs. 7000, which admittedly represented 
a loan transaction. In his books of account he entered the 
transdction-as a loan transaction. ‘The unpaid price was shown 
in those-accounts tg have been wiped off by the advance from 
the loan account. In these circumstances I think that it can be 
held that the price was paid--off by a notional advance made by 
Fateli Chand to Akimuddin, the real intention of the former 
being investment of money at his usual rate of money-lending. I 
accordingly hold that the mortgage Ex: 2 amounts in substance to a 
loan transaction. "The learned Subordinate’ Judge was therefore 
right in his conclusions. 


The learned Subordinate Judge has however overlooked the 
terms of séction 36, sub-section 2 (a). We think that the appel- 
lant is entitled to the costs which had been awarded to him 
by the decree which has been reopened. That sum namely 
Rs. 1818-2-6 has to be added to the sum of Rs. 8453-14-95. We 
think thatthe learned Subordinate Judge has been very liberal 
inthe matter of instalfnents. In modification of his order we 
direct the amount found to be payable by the respondent to the 
appellant, namely Rs. 10,272-0-6 to be paid in four equal annual 
instalments—the first instalment to be paid within the last date 
of Chaitra 1349 and the others within the month of Chaitra of 
each succeeding year. In default of payment of any one instal- 
ment section 36(2) (e) of the Act will operate. Each party to bear 
his costs of the appeal. The costs of the respondent's portion of 
the paper book to be assessed and the same must be paid by the 
respondent to the appellant. 





Sen, J. :—The question involved in this appeal is whether the 
provisions of the Bengal: Money Lenders Act will apply so as to 
allow the scaling down of the dues under two mortgages executed 
by one Akimuddin Choudhuri in favour of Fateh Chand Mahesri. 
The Court below has held that the dues under both the mortgagés 
are liable to be reduced by reason of the provisions of the 
aforesaid Act. -Fateh Chand Mahesri appeals. The facts are 
these. - ° 

On the 3rst May, 192r, Fateh Chand Mahesri advanced 
Rs, 7000 to the respondent Akimuddin Choudhuri on a mortgage. 
The loan bore interest @ 15% per annum with yearly rests. On 
the 30th November, 1925, Akimuddin executed another mortgage, 
in favour of the aforesaid Fateh Chand for a sum of Rs. 2330 
interest was fixed-at the same rate as -in the first mortgage. Fateh 
Chand brought‘one suit-on the - mortgages and obtained -an ex parte 
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decree. An appeal was taken to this Court^and. on the .'31st 
January, 1933, a decree on compromise was passed. The dues 
on both the mortgages were consolidated and fixed at Rs. 27,350-9-3- 
Thereafter certain payments were made but .eyentually the mort- 
gaged property was put.up for sale and purchased by the decree- 
holder on the aoth August, 1937. An application was made td 
have the sale set aside. The application was granted by the Court 
of first instance but refused by this ‘Court. Thereafter the sale 
was: confirmed on the a4th July, 1939. and the execution case 
was.dismissed on part. satisfaction on “the sth September, : 1939: 
The respondent then applied for relief under the Bengal Money; 
Lenders Acton the ground thatthe mortgagee by his decree is 
getting more than twice the amount of the original loan ‘and that 
the interest payable under the. mortgages is in excess of that per- 
mitted by the Act. 


It is admitted that the ieee is’ getting more than twice 
the amount of the original loans and that the interest allowed by 
the decree is in excess of that permitted? by the Act.: It is also 
established that on the ‘rst January, .1939; execution: proceedings 
were pending for the realisation of -the^ mortgage dues.’ The 
objection of the decree-holder is two-fold and shortly stated is 
this— : RE E . mx un Edd 

(r) Theloan on the mortgage ofthe 31st May, 1921; was 
commercialloan and therefore the. Money Lenders. Act has- no 
application. 

'(2) The mortgage of the 3¢th E PR wi ‘is not affected 
by the aforesaid Act as it was not based on a loan as defined in thë 
Money Lenders Act. ; 2 ELS m 

I shall now consider the first objection. The apoellant argues 
that the loan was taken by Akimuddin for’ the purpose of buying 
land for starting a tea garden, that this was a commercial purpose 
and that consequently this was a commercial loan: The ‘Coutt 
below has held that the evidence to establish the ‘money’ was 
borrowed entirely for commercial purposes is not satisfactory and 
has rejected this contention of the appellant. I entirely agree 
with this view. A -commercial loan -means a‘toan advanced, to a 
person to be used solely for commercial purposes, [Vide section 

2 (4) of the Bengal Money Lenders Act]. The mortgage. «deed 
says nothing about any commercial purpose, It says, merely, 
‘that. the loan was taken for the purpose of purchasing .jotes. - This 
is certainly.not a. commercial purpose. In his. written -statement 
in the mortgage suit Akimuddin made:a statement: that- he and | 
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Maheswari were partners iri an enterprise for. starting a tea garden l CIE. 
and that no money was due to the plaintiff from him as the dues 1942. 
-between the parties had been adjusted. This statement is relied ` pateh Chand 
‘upon by the appellant for his case that the loan was a commercial net 
one. Now the written statement was disbelieved in.the mortgage Akimuddin Chou- 
suit which was decreed in favour of the appellant. No reliance : dhory. 
can be placed on that document. Further there is no clear state- Sen, J: 
ment therein that the defendant took the advance solely for the mn 


. purpose of starting a tea. garden. Next reliance is placed on 
‘certain statements made by Akimuddin’s son in the application 
to set aside the sale in execution of the mortgage decree. These 
statements certainly.do not show that the loan wasa commercial 
one because they show that the money,was taken for buying land 
not only for a tea garden but also for grazing. Now grazing 
is not a commercial purpose ; it cannot therefore be said that the 
money was borrowed solely for commercial purposes. 


The only other -evidence on the point is that of the appellant 
who says that the respondent told him at the time of the loan that 
the money was wanted for a tea garden. The learned Judge has 

-not relied on this statement and Isee no reason to differ from 
his view. I 

I agree with the Court below that the loan on this mortgage 

was not a commercial loan. The Bengal Money Lenders Act there- 
- fore applies to this loan. | 

I now take up the second. point for consideration. It is argued 

that the mortgage of the 30th November, 1925, was not based on 

^a loan-as defined in the Bengal Money Lenders Act., Certain 
admitted facts will now have to be stated. The respondent pur 
chased from the appellant a certain share ina jote for Rs. 2000. 
He also owed the respondent Rs. 330. which had been awarded 
as costs against. him in a. partition suit., He was unable to pay 
the appellant these two-sums and executed a mortgage in favour 
_of the appellant for the sum of Rs. 2330.. mortgaging the purchased 
property and other properties.. The interest fixed was.157, with 
yearly rests,and the amount was payable in the month of Chaitra 
of the year of the mortgage. The question which arises is whether 
this sum of Rs. 2330 to secure which the mortgage was effected 
represents a' loan. as defined in. the , Bengal. Money, Lenders 
Act. Section :2,(12) which defines a loan is in the following 
terms: oe" ES Í i : 

2 (12) “loan” means an advance, whether of money or in kind, 

,made,on:condition, of repayment: with, interest and includes any 
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TS - - thansaction which: is in substance a rion but zs not: "Heide 
, 1942. Sie i ' l ; 
Fateh Chand Dr. Basak for the appellants. interprets this definition thus :— 
Men He says.that three essential elements must Ps presentin order to 
Akimuddin Chou- constitute a transaction a loan viz. by DI E 
um. (x) an advance of money or in kind * » u MEL 
‘Sony J. - (a) a condition of repayment po E T aE g 


(3) a stipulation that the repayment will be with interest. 
'» Ifany one of these elements is absent the transaction would 
‘not be a loan.’ When asked to give a mearting to’ the words “arid 
includes any transaction which. in substance is a loan" he ‘said 
that these words merely- meant this :—even if the- transaction is 
‘disguised in any way it will nevertheless be a:loan if the above ' 
named three elements are actually present.. According to him 
these words amountto a direction to the Court that it should 
look to the substance of the transaction and not merely to its 
form. He contends that there must always.be.an actual advance 
‘of money or in-kind by the lender te the borrower and that 
there'is no place in the definition for any. thing which-is not. an 
actual advance even though it may be in substance an advance. 
In other words, he says that the definition does not conteinplate 
a notional advance. He proceeds to show that in the present 
case there was no actual advance of money by -Mahesri- to 
Akimuddin and argues that consequently the transaction can- 
not be a ‘Idan’ although the other two essential elements are 
present. NE 


- 


I am unable to accept this interpretation of section 2 (12) of 
the Money Lenders Act. If this interpretation’ be accepted one 
must hold that the words “and includes any transaction which ‘is 
in substance a loan" add nothing to the. first part of the defini- 
tion, that they are there merely for the -purpose of directing the 
‘Court to look .to the substance and not.to the form. Now it is 
always the duty of the Court to look to the substance and- not 
merely to the form and I‘ cannot conceive that the legislature in 
using these words merely wished,to remind the Court of its duties. 
To accept Dr. Basak's view would be to construe these words as 
& piece of useless surplusage or a piece of unnecessary legislative 
advice to the Court. To me-it.is' clear that this is not the 
‘correct view. The use of -the words “and includes” clearly indi- 
cates that something is being added to the first part of the definition. 
The words extend: the definition contained in the first part by 
including transactions other ‘than’ those which strictly comply 
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with the terms of'the-first par." What lias to beseen is whether 
the transaction taken.as a whole, is one’ which substantially - satis- 
fiés the requirements of the. first: part of. thé definition. - There need 
not be an:actual adwance by the one: person to another ; a notional 
advance would be. ‘sufficient if. taking all the circumstances into 
consideration -the: transaction .substantially. ‘represents an advance 
made ‘by one person to-another with . a condition that it should be 
repaid..with interest. "Dre Basak «next. argues- that -‘éven if this 
interpretation ;be adopted.there is: im this case. no advance even 
jn substance. : Here. again tI -am unable-to:agree. To’ decide 
whether-a’ ‘transaction represents a ‘loan aH^the ‘surrounding and 
cóntemporanéous: circumstances: must bevbornė in-mind: For the 
land: purchased by him ‘and for ‘tlie costs- of the partition suit 
Akimuddin. owed. Mahesii “Rs. 2330. He could not- pay -this 
amount and to secure ‘the payment ' of -this debt- he» executed this 
mortgage. If. there was"nothing more it’ might have been argued 
that there was no advance .of..any kind whatsoever. I quite 
appreciate.that a debt is» not necessarily ailoan.- But here there 
are-other, circumstances. , The amount: was to be répaid - with 
interest @, 15 %. with yearly rests. . This rate- is- the’ same as that 
which was payable on the undoubted loan ‘advanced in respect 
of -the earlier mortgage. ‘The payment. of the’ debt- was secured 
by the mortgage not only .of' property: purchased but other pro- 
jperties'were:also required to. be.. mortgaged.’ The mortgagee was 
by profession a, money lender. From.these facts one has to gather 
‘whether the mortgage was merely for the purpose of securing the 
payment of the money.due or whether it represented the ordinary 
investment of money for gain by a .money lender. of the status 
of Mahesri, The fact that. Mabesri is a money lender, the- fact 
‘that additional; property -other than the ‘property -purchased was 
‘mortgaged and the fact that the usual rate..of interest for mort- 
gage loans was charged taken together lead , me to, treat the 
"trarisaction § substantially as an investment of money by a money 
lender ina loan repayable with interest. It seems to’ me quite 
clear that Mahesri was not merely trying to secure the payment 
of the purchase money and the ‘costs, but that he was investing 
his money as a money lender. for the purpose of earning interest. 
The fact that Mahesri did not go through the futile formality of 
advancing the money and taking it back does not in my opinion 
make the transaction any the less a loan. 

Dr. Basak referred usto the case of Saradindu Sekhar Bannerjee 
v. Lalit Mohan Mazumdar (1) which was a case of a bond 

(1) 1941) 73 C. L. J. 130 ; 45 C. W. Ne 734 
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executed as -security -for the payment of the pyprchased’ money 
due as the price of certain land purchased by the .defendant. It 
was held that the amount due on the’ bond was nota.loan. The 
judgment is very short and there, is no discugsion regarding the 
meaning of the words “and includes any’ transaction which is in 
substance a loan" all that is said is that a debt is not necessarily 
a loan or a transaction which-is in substance a loan. ' This case 
is distinguishable: from the present one in some respects.:- The 
most important distinction is that. no interest was payable . under 
the bond. This fact was quite enough for: disposing. of the case, 
as an essential element to make a transaction a loan is the stipula- 
tion for the payment, of interest. I do not. consider that the 
learned Judges in that case wished to lay down that in no cir 
cumstances could purchase money for which a bond. is executed 


represent a loan. -If that was intended I would respectfully 


disagree. from that view. On behalf of the respondent our atten- 
tion was drawn to the case of 'Kunja Behari Pal v. Rai Satyendra 
Nath Das: Bahadur (1) .'Yhe facts of that case were different 
but the question now raised was considered and discussed and a 
view similar to that taken by me was expressed by Mukherjea J. at 
page 1123 where he says : y ; 

"Again the vendor might be a. money-lender- bimself and 
might take a bond for [the unpaid purchase money from the pur- 
chaser at an usurious rate of interest and .this: might afford room 
for argument that in substance he had advanced the money to the 
purchaser to pay off the price of goods due to him in order to 
obtain the advantages of a loan at such rates. No such considera- 
tion however applies to the facts of the present case." 

For the reasons given above I hold that the Bengal. Money 
‘Lenders Act wil apply to both the. mortgage transactions aag 
concur in the order. passed by my learned. brother. 


AK D Gy A. T. MM + 2 Appeal dide in deri 


(1) (1941) 74 C. L. J. 379 ;,45 C. W. N. 1122. 


-^ 
4x 
- 
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v. 


t 


(3 ADHAR CHANDRA BANERJEE :AND OTHERS." 


Admissibility i in evidencs—Date of birth, as recited in PD Jor guardian- 
ship — Eoidence Act (I of 1872), section 157—Corroborative evidence. 
The recital of the date of birth ina guardianship application is not by itself 
admissible in evidence upon mere production of the document but may be 
tendered admissible in certain contingencies. 


— The certificate of guardianship is not admissible under section 35 of the 
Indian Evidence Act. 


If the application for appointment of a guardian was made by the mother 
before a competent authority and long before a suit for -a declaration that the 
decree passed i ina rent suit was not binding on the plaintiff inasmuch as he 
was a minor both at the datg of the institution of the suit as well ag at the 
time when the decree was obtained and far from being represented by a com- 
petent guardian he was wrongly ‘described as major, arose, and there being 
no suggestion'that it was a fictitious statement designedly made to support 
subsequeet evidence, it can be used as corroborative evidence in support of an 
oral testimony, of the mother under section 157 of the Indian Evidence Act, 

. Hara Kumar Dey v. Jogendra Krishna Ray (1) and Prohlad Chandra Chow- 
dÀwry v. Ramsaran Chowdhury (2) approved and distinguished. 


Appeal by the Plaintif. 
. Suit for declaration. 

The material facts appear from the judgment. 

"Messrs. Gunada Charan Sen, Hiralal Chakravarty and Rabindra 
Nath Bhattacharjee for the Appellant. 


Dr. S. C. Basak, Messrs. Gopendra Nath Das, Jagadish Chandra 
Ghose, _HHimaja Sankar Majumdar, Arunendu Nath Tagore and 
Satyendra Nath Mitra (for Deputy Registrar) for the Respondents. 


The following judgments were delivered : 


Mukherjea, J. :—The facts*giving rise to this appeal may: be 
shortly stated as, follows: The property in dispute is a colliery 


*Appeal from Appellate Decree No. 343 of 1939, against the decree of H, 
‘G. S. Bivar, Esq., District Judge of Burdwan, dated the 31st October, 1938, 
reversing that of J, P. Banerjee, pole enperaiante Judge of Asansol, dated the 
goth pte 1937. - i 

` (8) (1923) 33C. L. J. 186- > (3) (1923) 38 C. L. J, 213.. 
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known as the’ Ninga Colliery and it belonged originally to one 
Ganpat Marwari. Ganpat -had four :sons, namely, Shewkaran, 
Baijnath, Ramkumar and Thakursidas, and the father together 


' with the four' sons constituted a joint.: ‘Hindu, family governed by 


the Mitakshara law. Of these four sons Baijnath passed out of 
the family by adoption. - Shewkaran also separated from the joint 
family’sometime before thé death: of Ganpat. ontaking’d sum of 
Rs. 25,002 as the value of his share in the joint property. 
Thakursidas died i in the life-time of Ganpat leaving behind a widow 
and a son named Ramjiban. ‘After -“Thakursidas, Gahpat' died 
and the latter was’ followed soon after by Ramkumar. AD the 
time of Ramkumars death which, happened in 1919. the "only 
male members of this joint family were Jagamohan and Kishori, the 
sons of Ramkumar, and Ramjiban, the son of Thakursidas. Kishori 
is the plaintiff in the present suit. T 


On March 30, «1920, Ramkumar g- idi Bhagabani Bai 
applied to the District Judge of Burdwan, for ' ‘appointment " ‘of 
a ‘guardian in respect of the person. and property of her, two 
minor sons, Jagamohan and Kishori. The. order. appointing, her 
as guardian was made on April 20, 1920, and both in-the appli- 
cation for guardianship as well as in the certificate the date “of 
birth- of Kishori- was stated to be May 17, 1917. "If this" dat 
was correctly: given Kishori would © attain iene ‘OD! May 
17,1939. , | Nb uen 

In 1935, the defendants Nos. r to 57 'who are PCR 
landlords of the Ninga Colliery instituted .a suit for recovery of 
rent due in respect of the same. The two. sons of Shewkaran as 


` well as Jagamohan and Kishori were made parties. defendants to that 


suit. The suit culminated in an ‘ex parte decree on ‘August 22, 
1935. The decree was put into execution, and the Colliery was 
sold and purchased by defendant No.' 58. ' Kishori'through his 
certificated guardian attempted to have the ex parte decree’ sa 
aside, but this application was dismissed for default. ` ‘His attempt 
at revival of this proceeding was also dismissed and then:the. Teen 
Suit was instituted on February 4, i937. ‘©. .° =: — 


. Kishori i in this suit, prays for a declaration that iea "ex parte 
rent decree as well as the sale held thereunder were not binding 
on him inasmuch as he was a minor both at the ‘date . of the: i Ans; 
titution of the suit as well às at the time when. the decree was 
obtained and far from being represented by a competent guardian he ' 
was wrongly described asa majorin the suit. He further prays 
for a declaration that on subsequent partition: between him Qn the 
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‘one hand and Jagamohah and Ramjiban on the other, he acquired Crvit, 


“a sixteen’ annas title to the colliery. ^ ' - 3 1942, 
` The suit was contested by defendants-Nos. r to-58 The other kKishorilal Marwari 





‘defendants’ who are, the brother and the agnatic cousins of the pu Adhar Chan da 
"tiff supported the plaintiff's case. Banerjee. 

.' The trial Court held on evidence that: the plaintiff was à minor Mukherjea, F 
‘when the dectee was made and consequently the decree and the sale Mi E 


, held in pursuance of that, were not binding on him. It however 
rejected the story of partition set out by the plaintiff and held 
that Kishori was entitled to the SBHITy- puny with Ramjiban and 
Jagamohan: ` 

Against this decision there was an appeal taken to the Court 
‘of the District Judge of Burdwan by the’ auction purchaser. 
Kishori also filed an appeal attacking that part of the judgment 
“which negatived his claim to the sixteen annas share of the 
‘colliery. Both the two appeals were heard together by the learned 
District'Judge and by his- judgment dated ' October 31, 1938, he 
allowed the appeal of the auction purchaser being of the opinion 
that Kishori was nota minor at the date when the decree was 
.Obtained. .The. other appéal was allowed in part on a finding 
that Ramjiban. had no interestin the colliery although the pro- 
perty was still joint as between the plaintiff and Jagamohan. It 
is against this decision. that the present Second Appeal has been 
preferred: 

‘Mr. Sen who appears in support of the appeal has argued 
‘before us that in arriving at, a finding regarding the age of the 
plaintiff the learned District Judge was in error in law in refusing 
‘to consider certain material pieces ‘of evidence ‘which consisted 
of the application for guardinship made by. the mother and the 
-order. of the District Judge, passed thereon; both: of which con- 
tained a recital regarding the age of the plaintiff. He conten- 
.ded that bad the District Judge taken this evidence into considera- 
tion his:decision would have been different. 

The District Judge in support of the view which he took that 
‘these «documents were not admissible in evidence relied upon 
two decisions of ,this Court, namely, ‘Hara Kumar Dey v. Jogendra 
` Krishna -Roy (1) ; and ProAlad Chandra Chowdhury v. Ramsaran 
. Chowdhury (2).; The question has undoubtedly to be determined 
, with reference to the provisions of the Indian Evidence Act. If 
it is conceded by Mr. Sen that the,certificate of guardianship was 
neither a book nor a register nor a record kept by an officer in 

(1) (1922) 38 C. L. J. 186. — - — (2) (1923) 38 C. L, J. 213. 
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eme ~- the discharge of his duties and, consequntly, it could, not be 
1942. admissible under section 35 of. the Indian Evidence Act. Section 
‘Kishorilal ‘Marwari 32 (5) of the Evidence Act is also of. no assistance to the present 
- appellant inasmuch as the- mother of the plaintiff whose statement 





Adhar Chandra as regards the age of the latter is contained , in this document 

was living at the time. The mother | however was examined as 
Mukherjea. F. 

— witness in this case and the statement in the application 4 for 


appointment of a quardian was made by her before a competent 
authority and long before the present dispute arose. There is 
no suggestion that it was a fictitious-statement designedly made 
to support subsequent evidence. We think that in these circums- 
tances the application for guardianship can be used as a corrobora- 
tive evidence in support of her oral testimony under section 157,08 
the Indian Evidence Act. 

In the case of Zara Kumar Dey v. tds Krishna Ray i) 
what was adduced as evidence was, the certificate of guardianship 
itself and not the petition and neither in this nor in;the other 
case was the person who, made the statement examined as & 
witness. 


In the case of Prohlad Chandra Ceding y. Xo ande 
Chowdhury (a), Asutosh Mookerjee, J. in. course of bis Judgment - 
observed as follows * : T? ae a 

“These decisions AREN the view that the recital of the date 
of birth in a guardianship application is not by itself admissible’ 
in evidence upon mere production of the document, but may be 
rendered admissible in contingencies: which need not be MY 
specified for our present purpose". 

Inthat case it was held thatthe evidence could be adduced 
for the purpose of contradicting a statement made by the witness 
under section 155 of the Evidence Act. In our opinion the cir 
'cumstance referred to in section r57 of the Indian-Evidence Act 
is also a contingency upon which such statements could be used ` 
as evidence by way of -corroboration of the testimony given by & 
witness. : AES. 

. Our attention has been drawn by Mr. Sen-to a onduen 
of the Judicial Committee ` in the! case of Wawak Sadig Ali Khan 
"v, Jai Kishori (a) In that case a mortgage suit was resisted by 
the defendants on the ground that they were ‘minors at the date 
when the mortgage document ‘was executed. ‘To'prove this fact 

(1) (1922) 38 C. L. J, 186. © (2) (1923) 38 C. Le J. 213. ` - 

*See page 216 of 38 C. L.-J. - 2 ko ox us X 

(3) (1938) 47-C. L. ]..638 ; 32 C. W. N, 874. Tt 
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reliance was placed upon the -application for appointment of a 
guardian made by the father of the defendants as well as the cer- 
ti&cate of guardianship granted by, the Judge. On the strength 
of these documentsit,was held by their Lordships of the Judicial 
Committee that the defendants had discharged the burden which 
lay upon them of showing that they were really minors at the date 
when the document was executed. si 

It is not clear from the report as to whether the father who 
applied for guardianship was alive or dead at the time when -the 
suit was brought and we also do not know whether he was 
examined asa witness in the case. The only thing that appears 
from the judgment isthat these papers weie used as evidence 
without any objection by either side. We cannot certainly rely 
upon this decision as an authority for the proposition that the 
application in the guardianship proceeding or an order passed on 
the same is admissible under all circumstances to prove the age 
of the minor and, in our opinion, the decisions in Hara Kumar 
Dey v. Jogendra Krishnan. Ray (1) ; and ProAlad Chandra Chow- 
dhury v. Ramsaran Chowdhury (2) ; are quite correct. 

. As we have held, the only section under which such evidence 
could be adduced is section 157 of the Evidence’ Act. The 
District Judge also it seems was inclined’ to hold the same 
view. The learned District Judge observed.in his judgment as 
follows: >- n 

"She could of course have proved thes petition and it could 


have corroborated her evidence. But not only did she not prove . 


the petition but she admitted on page 38 of her evidence that she 
did not know the contents of the application for guardianship”. 
It appears that this. document was proved at the instance of 


the defendants. It was'not nécessary therefore for the lady herself 


to prove it further. We do not know whether, any, formal proof 
was adduced when this document was made an exhibit." It appears 
that the original of this guardianship proceedings was 'sent for 
‘and ‘after it was compared with the certified copy filed by the 
defendants it was made an exhibit presumably without any objec- 
tion from either side. There is of course the statement of the 
lady herself that she did not know the contents of this application, 
and unless the plaintiff is in a position. to show that it was 
really the statement of his mother it could not be relied on 
as a corroboration of her present testimony. It may be that as 
the document was made an exhibit at the instance of the other 


(1) (1923) 398 C. L. J. 186. (2) (1923) 38 C. L. J. 213. 
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side the plaintiff did not think it necessary to adduce any further 
evidence on this point. In our opinion the matter requires further 
investigation. . 2 

We think, therefore, that the proper way .of’disposing of this 
case would be to set aside the judgment of the lower appellate 
Court and to send the case back in order that the appeal may be 
re-heard. The plaintiff will be given an opportunity to prove that 
the statement contained in Ex. F was really the statement of his 


. mother and the defendant will be at liberty to adduce any evidence 


in rebuttal thereof. We express no opinion as to the value to be 
attached to the recital of the date of birth in the guardianship 
application. It will be for the last Court of facts to consider this 
matter along with other evidence on the record and to come to a 
conclusion as to whether in fact the plaintiff was or was not a minor 
at the material date. The case will be disposed of on-a considera- 
tion of the entire evidence that has been already adduced or may 
be adduced after the case goes back on remand. The finding of 
the lower appellate court regarding the sħares. of the plaintiff in 
the property in suit will stand intact. The lower appellate court 


'will-also consider the point which was raised by.the defendants 
‘in the trial Court, namely, whether, even if the plaintiff was a 
‘minor, he was sufficiently represented by the other defendants in 


the suit and, consequently, the decree was binding on him. No 
additional evidence however will be allowed to be adduced on this 
point, 

The result is that the appsal is allowed and the case is 
sent back to the lower appellate court to be heard and 
disposed of in accordance with the directions given above. We 
make no order as to costs in this appeal. Further costs will abide 
the result. "mE ES uS ' 

Blank, J. :—1 agree. 


A. T, M. Appeal allowed 3 
Case remanded, 
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Befora Mr. Justice Syed Nasim Ali and: Mr. Justice | 
- A. L. Blank, 


BARASET BASIRHAT LIGHT, RAILWAY CO., LTD. 
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" TEN 
NRISINGHA CHARAN NANDI CHOWDHURY.* 


Land Acquisition Act (I of 1994); Section. PE E renee. of discharging 

water on a portion of ial, acquired under Land Acquisition Act whether 

“~ extinguished by proieedings under the Act—Whether water on that portion of 
khal is private property. i 

* The word “incumbrance” as-used in Section 16 of the Land ere Act 

means some burden created by acts Or omissions of /human beings. It does not 
mean a burden or.obligation created by nature. 2 


Consequently the burden upon a portion of a kbal of asiik the water 
received by it from its upper portion, to its lower -portion, which .is an incum- 
brance, is - not extinguished by proceedings under Land Acquisition Act. 
The water which comes over the bed of the khal, the proprietary right of which 
“is alleged to have been vested i in the ‘appellant by the proceedings under the 
Land Acquisition Act is not and cannot-be their private property and they Fave 
“no right to the exclusive use of the said water. ‘They have therefore no right to 


(cut the embankment and divert the water of the Akal in such a way as to inter- 


fere with the natural right of other persons. 
‘+ Appeal by the Defendant. . I 

Suit for injunction. | 

The material facts will appear from the judgment. 
) Mr. Phani Bhusan Chakravarti for the Appellant. 


Dr. S. C. Basak and Mr. Surajit Chandra Lahiri for the Res- 
, pondent. 


The following judgment was üelivated: 


This appeal arises out of a suit for injunction. Plaintiffs case 
briefly stated is as ‘follows: Plaintiff is the proprietor of Touzi 
No. 566 of the 24-Parganas Collectorate. Mouza Kharibaria 
appertains to this Touzi.' Through this Mouza runs a natural 
navigable water course called Sunti Nadi or Haroa Khal (herein- 
after referred to ds the Khal) north to south. Plaintiff has been 
in uninterrupted possession of the said khal by ‘leasing out the 
Jalkar and Fishery right to various persons. In 1909-10, the 


* Appeal from Appellate Decree No. 1187 oi 1940 against the decree of 
J. N. Ghose, Esq., Additional District Judge of 24 Parganas dated the 7th May, 
‘1940 affirming the decree of’ A. C. Dutt, Esq., Subordinate Judge, 4th Court 
 Alipur, dated the goth Mays 1939. ` 
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defendant.company acquired a ‘portion of-this £Aa/ comprised 
within C. S. plot 1663 by a proceeding under the Land 
Acquisition Act for the purpose of constructing a bridge over that 
portion. To the south of the bridge: plgingiff has a .market 
comprised within C. S. plot 1662. Country boats laden with 
merchandise used to ply from the northern and southern 
directions of the 4#a/ to this market. This yielded an income to 
the plaintiff in the shape of the tolls and tolas paid by the boat- 
men. Some burrow-pits were made by the defendant company by 
excavation of earth for construction of the embankment for laying 
out the railway line to the west of the embankment ‘of the Ahal 
and the north of the embankment of the railway line. .These 
burrow-pits had no connection with the žal. In March 1937, 
the defendant company converted the burrow-pits into a channel. 


- Thereafter they cut the embankment of the &4a/ and diverted the 
"water of the A#a/ into the channel, This act of the defendant 


company has caused considerable loss to the plaintiff by depriving 
him of tolls and tolas as by the diversion of water into the channel 
boats which formerly used to come to the plaintiffs market to the 
south of the bridge are now passing through the channel and the 


` water in the AAafon the northern portion is gradually drying up 


rendering impracticable the access of boats from ‘the northern side 
to the plaintiffs market to the south of the bridge. On these 
allegations the plaintiff prays: (1) for a declaration that: the 
plaintiff is the proprietor of the embankment of the &Aa/. which 
has been cut by the defendant company and of the portion of the - 
khal to its east ; (2) for a declaration that the defendant’ company 
have no right to divert the water of the 44a/ or to cut its bank ; 
and (3) for a mandatory injunction upon the defendant company 
directing them to close the bank of the fal which has been cut 
by them so as to prevent any flow of water of the AZa/ into their 
channel, and (4) for a perpetual injunction.restraining the defendant 
company from doing any. act which will-connect the AA4a/ with 
their excavated channel and permit the flow of water, of the Sunti 
Khal into their.channel. š , 
The defence of the defendant company in substance is this: 
There was already existing an old channel formed of the burrow- 
pits as a result of frequent inundation. This channel was widened 
and deepened for the purpose of affording transport facilities to 
the fish dealers and boàtmen from, whom the’ plaintiff used to rea- 
lise exorbitant tolls for mooring their boats to the plaintiff's. lands. 
The defendant company have acquired absolute title to the portion 


* 
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. ‘Of the embankment cut by them and also to the portion of the 
khai to the.east of this portion of the embankment by proceedings 
under the Land Acquisition Act. The widening and deepening of 
‘the old channel forMed of the burrow-pits and the cutting of the 
` embankment of the Aka/ for diverting water from the AAa/ into 
the channel were necessary for the use of the passenger and goods 
sheds oftheiradjoining railway station by fish dealers and boat- 
"men.  - > : j 
' ^. The courts below have overruled the defence and have decreed 
the suit. Hence this appeal by the defendant company. 
: Only two points were urged on a of the appellant Company 
“in this appeal :— 

(1) that the appellants having acquired .absolute title to the 
disputed bank of the žal and .the disputed portion of the ZZa/ 
to its: east by the:land acquisition proceedings of 1909-10 are 

entitled to divert the entire volume of water coming on this portion 
of the &Aa/ from the north by cutting the embankment. 


» (2) that in any view of the case the acts complained of by the 


plaintiff were done by the appellants in exercise of their powers under 
-section 7 (1) (f) of the Railways Act, 1890, and if any damage 
was caused by the acts the remedy of the plaintiff was to get 
damages under section ro of the said Act. 

: As regards the first point there is no dispute beixean the parties 
in this case that the portion of the bed of the 4al under the 
Railway Bridge was acquired under tbe Land Acquisition. Act. 
There was dispute however between the parties before the trial 
Court as to whether the disputed portion of the Ahal viz, the por- 
tion lying to the north of the bridge and the bank to its west were 
acquired under the land acquisition proceedings of r9og-ro. A 
Commissioner ,was appointed to ascertain by local investigation 
(whether the) "exact.point where the channel cut (excavated) by 
the defendant company (meets) Sunti 44a/ and the precise point 
where the bank of the &&a/ has been cut (are) included within the 
area covered by the land acquisition, proceedings.” - The Commis- 
„sioner was directed amongst other „things to prepare a map showing 
the location of the channel cut by the. defendant company, measure 
the plot and relay the land acquisition map., When the Commis 
sioner went to the locality for local investigation, the pleader for 
the detendent company asked him not to relay the land acquisition 
map as directed in the writ’ but only to survey the locality and 
show the existing boundaries of the acquired land in the locality. 
The ee accordingly prepared a map and submitted a 
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ee report stating that the disputed channel and the mouth of the 
1942, channel where it falls into the Sunti 44a/ which has been widened 


Baraset Basirhat DY the defendant company fell within the boundary line of the 
Light B acquired portion belonging to the Railway company relying mainly 
T upon certain boundary pillars erected by the defendant company 
Nrisingta Charan at the locality. It does not appear from the judgment of the 
?o—— . courts below that the defendant company relied on this -report in 
support of their case. It seems to us that this report was nof 
relied on in as much as the land acquisition plan was not relayed 
and without relaying the land acquisition plen at the locality it was 
not possible to determine whether the disputed portion of the 
embankment or of the &4a/ was covered by the proceedings, under 
the Land Acquisition Act, 1909-10. | "M 


This being the state of the evidence on the: record, we are not 
in a position to say that the appellants have succeeded in establish- 
ing their title to the portion of the embankment which they have 
cut as well as to the portion of the #Aa/ lying to its east. 5. 5 

Assuming that the disputed portion vf. the bed of the Bhal 
vested in the appellants by the proceedings under the Land Acquisi- 
tion Act, can the appellants claim the-right to divert the ‘entire 
volume of water from ‘this portion of the &hal ane the: Channel 
excavated by them ? 


The contention of the Advocate for the — is that - they 

‘can inasmuch as the burden upon this portion of the £Aa/ of passing 
the water received by it from its upper portion to its lower portion 
was an incumbrance within the meaning of Section 16 of the 
Land Acquisition Act and was extinguished by the Land Acquisi- 
tion Proceedings. The word “incumbrance” has not ‘Been ‘defined 
in the Land Acquisition Act. In Shorter’s Oxford English Dic 
tionary, Vol. I, P. 606, under the heading “Encumbrance-law”, 
‘it is stated that the word “ncumbrance’ means ^a claim, lien; liabi- 
lity attached to property; as a mortgage etc. (Wharton). The word 
--Gmeumbrance’, in our’ opinion, means some burden created by 
Š acts or ommissions of human beings. It does not mean-a burden 
or obligation created by nature. We ate, therefore; ‘unable to 
accept the contention of the appellant that the -burden upon -the 
alleged acquired portion of the 44a/ to pass the running water 
downwards was extinguished by the proceedings under the Land 
-Acquisition Act. iE 
The next contention of the Advocaté for the ‘appellants is that 

the water coming from the upper portion of the A4a/ as soon ‘as it 
reaches the bed of-the &Aa/7 of which the appellants are owners 
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becomes their priyate property and accordingly they are entitled 
to the exclusive u&e thereof. 

"It is generallyMaid down in the text-books and in the earlier 
reported cases that Yee right of private’ property in a water course is 
derived as a corporeal right and hereditament from or is embraced 
in the ownership of the soil over which it naturally passes, according 
to the well-known maxim, eujus est solum, ejus est usque ad coelum", 
“A water course”, says Woolrych, “may be eithera real or an incor- 
poreal hereditament. If by grant prescription, or otherwise, one 
should have an easement of this kind in the land of another person 
it would partake of the latter quality ; but if the water flow over 
the party’s own land, although indeed it cannot be claimed as water 
yet it is in effect identified with the reality, because it passes over 
the-soil, and cujus est solum, ejus est usque. ad coejum." “An action 
cannot”, says Blackstone, “be brought to recover the possession of 
water by the name of water-only, but it must be brought in respect 
of the land which hes at the bottom, and the description of it 
must be—so much land*covered with water.” From this identi- 
fication of the land with the water a grant of a field or meadow 
will carry all.the timber and water standing and being thereupon. 
‘This doctrine is supported by modern authority with regard to 
standing and percolating water, and also, it would appear, with 
regard to running water which rises and remains for the whole of 
its course on the land of a single owner, for in such cases the water 
is the absolute property of such owner, and no one is entitled to 
share the use of it with him, but with regard.to natural streams flow- 
ing through adjoining lands, the enjoyment of which is only usufruc- 
tury and not absolute,.the right to use the water has been held in 
modern cases not to arise from the ownership of the soil on 
the stream, but from the.right of access to it which land-owners 
on its banks have by the law of nature." (Coulson Forbes : Law of 
Waters, Fourth E dn. P. 74). 

_ “Water flowing in a known channel or percolating dough the 
soil is not, except in the cases mentioned , below, the subject of 
property or capable of being granted to any body., For flowing 
water is publici juris, not in the sense that it is donum vacans, to 
which the first occupant can acquire an exclusive use, but in the 
sense that it is public and common to all who have a right of access 
thereto. 


‘The exceptions of this'rule are as follows :— 
(1) Where Parliament has declared otherwise ; 
(2) Where the water flows toa penon s property and there is 
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EE no one to share with him the use of the water, op to call him , to 
| 1942, account for any use he may make of it ; i i 
tight Reay : (3) Where flowing watereis appropriated or taken into posses- 
` Co., Ltd. sion, but the right of property exists during suc possession only: 


v. 
Nesp ba pie: and - 
andi Chowdhury. : . : e 
dd Rd (4) where water is supplied by a water company, even though in 
the consumers own pipes.”  (Halsbury's "Laws of England,” 


Hailsham Edition, Volume 33, Article 845.) 


“ Every.owner of land adjacent to water running in a defined 
natural channel has at .common law a right to have a continuance 
of the accustomed flow of.water, both as regards quantity and 
quality. This right, which is generally called a natural right 
arising jure naturae, is an incident arising by law from the ownership 
of each plot ol land over or through which the water passes, with 
the result that there is a mutual benefit to and mutual burden upon 
each owner. Consequently one particular owner cannot in general 
appropriate the whole of the water, for* not only has his land the 
advantage of being washed by the stream, but the lands of others 
have a similar advantage which must be preserved. Since the facts 
of nature constitute. the foundation of his right the law recognises 
and follows the course of nature in every part of the stream. In the 
same manner as a.riparian owner is bound to pay regard to the 
effect which the result of his user of the stream has uponthe 
stream affecting the lands of others, so has he also a corresponding 
mutual benefit from a similar duty inposed upon other owners. 
And eachaiparian owner has a natural right subject to. the similar 
rights of other riparian owners to the reasonable enjoyment of the 
water, and a right of action in respect of any unreasonable and 
therefore unauthorised user of this common benefit " (Ibid Vol. rr 
article 622). 

From these authorities it is clear that the water which 
comes over the disputed portion of the bed of the khal,' the 
proprietary right of which is alleged to have been vested in-the 
appellants by the proceedings under the Land Acquisition Act ‘is 
not and cannot be their private property: and- that they have no 
right to the exclusive. use of the said water. They have -got, 

E therefore, no right to- cut' the embankment and divert the water 
\. of the khalinsuch a way as to interfere with the natural rights 
of other persons-including the plaintiff in the stream as ' itis an 
admitted fact in this case that the khal in question isa natural 
navigable stream ‘and that. it flows through the lands’ of :many 


VOL 76.]; HIGH COURT." 


owners including the plaintiff. The first ground in support of the 
appeal therefore ils. | "EN 

As regards théisecond point, the cgntentiom of the Advocate for 
the appellant is t&at,on the facts found by the lower appellate 
Court it cannot be said that the acts complained of by the plaintiff 
in the present case do not come under Section 7(1) (f) ofthe 
Railways Act. Clause (f) of Section 7(1) authorises the Railway 
Company to do acts (other than those mentioned im clause (a): to 
clause (e) of the said section) which are necessary for making, 
maintaining, altering or repairing and using the railway. The 
argument in support of this contention is this: The word ‘railway’ 
in clause: (f) includes stations, warehouses etc. Excavation of the 
channel and diversion of the water from the disputed portion of 
the khal into this channel by cutting .the embankment are acts 
necessary for ‘using the passenger and goods sheds in the adjoining 
railway station. “Consequently the appellants were within their 
powers in doing the acts complained of in the present case. 

The provisions. of Section 7 of the Indian Railways Act' are 
substantially the same as the provisions of the Railways Clauses 
Consolidation Act, 1845. Under the English Act certain specified 
works which are necessary for making, maintaining, altering, 
spenne and using the railway--ean be executed. In Hadlsbury’s 

" Laws of England” Hailsham Edition, Volume 27 at p. 43 it 
is stated. 

"Only those works may be executed which are reasonably 
necessary for the authorised purposes and thé fact that certain 
works will effect a saving of expense tō the company is not suffi- 
cient to constitute such necessity; but the Court does not asa 
rule interfere with a company in the dona Ade exercise of its discre- 
tion to execute authorised works, on the ground merely that other 
equally authorised works would be less inconvenient Or cause less 
damage to individuals". < 

In this case the facts which are elthat admitted or found by the 
Courts below. are these: The railway station was constructed in 
or about the year rgro, After the construction of the railway 
boatmen .and fishermen’ used to go to the station platform by 
certain steps constructed over the embankment of the khal. There 
had been rio complaint by anybody that the access to the railway 
station by ‘these sfeps was not adequate.. There was also no 
demand by anybody that a channel should be excavated by joining 
the burrow pits and that.this channel should! be connected with the 
khal by cutting the embankment. In March, 1937, the appellants 
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widened and deepened the burrow pits and connected them to form 
a channel. This was done in a hurry without going through the: 
processes generally adopted by the Railway Adfhinistration.- The 
channel was connected with a big dhasa.J lying to its west 
and with the khal to its east by cutting its embankment. The 
fishery right in the channel was let out to a contractor of the appel- 
lant Company who also had obtained a fishery right in the Bhasa 
Jalkar with the result that loss was caused to the plaintiff and the 
income of the Company in the shape of, freight increased, 

_The lower appellate Court on a consideration of the facts, 
circumstances and evidence on the side of the appellant Company 
has come to the conclusion that the acts complained of by the 
[plaintif in the present case were not authorised by Section 7(1) (f) 
of the Indian Railways Act. 

In view of the facts admitted and found we are not prepared 
‘to say that the conclusion of the lower appellate Court is wrong. 

Both,the points urged in support of the appeal fail. The 
appeal is accordingly dismissed with costs. 


‘ALK. DO G. > | Appeal dismissed, 


Before Mr. fA ustice R. C. Mitter and Mr. Justice A. N. Sen. 
KSHETRA MOHAN DAS 


x v. ~ 


“MR. D. BASU, OFFICIAL LIQUIDATOR OF THE East BENGAL 
SUGAR MILLS LIMITED AND-OTHERS,*  - 


Contract of agency—Security deposit—Company—Security deposit, if trust 
. money in the hands of company—Company having rights over the deposit 

money—Relationship of debtor and ereditor—Stipulation for payment of 
^ interest on deposit money—Trust, creation of. 


In a contract of agency, if the security deposit (by the agent can be regarded 
as impressed with a trust, or the deposit can be regarded as being held by 


*Appeal from Original Decree No. 70 of T941, against the decree of Satya 
Gopal Mukherjee, Esq., Subordinate Judge, 5th ak at Dacca, dated the P 
November, 1940, ; . 
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the depositee in a fluciary capacity, the depositor would’ in competition with 
the creditors of the Wompany get the whole of his money. If it is trust money 
“or so held the right the depositor would, not be affected simply because it 
has not been kept by e company asan ear-marked fund but has been mixed 
up with other funds of the company and on the liquidation of the company, 
the depositor would be entitled to get it back from the assets before any 
creditor, secured Or unsecured, of the company can participate in the assets: 
In re Hallett’ : Estate-Knatchbull v, Hallett (1). » 


It, however, the security deposit money cannot be regarded as being trust 
money or held by the deposites in „a fiduciary capacity, the relation between the 
depositor and the depositee would be that of creditor and debtor, and the former 

‘would have no preference over the creditors of the company in liquidation but 
"must share the assets pro rate with them. Whether-the security deposit will 
be considered trust money in the hands of the company or a loan, depends upon 
_ the facts and circumstances of each case, and where there is a written 
contract, the question would have to be decided on a construction of that 
, instrument, 2 . $ 


A trust can be created without using that word. 


The fact that a company has, rights over the deposit money and to appro- 
priate it in certain contingencies, would not by itself be'a material factor, if 
the money deposited as security can be regarded from other considerations as 
trust money. 


. The security deposit in cash made by an employee or by a selling agent of a 
company would be regarded as a trust money in the hands of the employer 
or the company, unless there are other terms and conditions which would make 
the relation between them to be that of creditor and debtor. 


The mere fact that there isa stipulation for payment of interest on the 
deposit money or the fact that in certain contingencies the employer 
or the company, as the case may be would be entitled to liquidate his or its 
claim from out of it against the employee or the selling agent would not 
establish the relationship of creditor and debtor, The money deposited as 
security would still be regarded as trust nid in the hands of the employer or 
the company. 

Hindusthan Commercial Bank Ltd, (2) and Tiavancuet National and Quillon 

Bank Ltd. (3) referred to. 

Held, on the construction of the terms of the contract made between the 

appellant, the selling agent and the East "Bengal Sugar Mills Ltd., the former is 

-entitled to have the security money together: with interest in terms of the 
contract out of the assets of the company in the hands of the i io 
priority of all other claims against the company. | 


Appeal by the Plaintiff. 
Suit claiming security money from the liquidators in preference 
to other cfeditors of the company... 


(1) (1880) L. R. 13 Ch. D. 696. (a) A. I. R. (1938) Mad, 651. 
(3) A, I. R, (1939) Mad, 337. 
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The material facts appear from the judgment. 
Dr. SudAish Roy and Mr. Satya Priya Ghosgfor the Appellant. 

Messrs. Gopal Chandra Das ‘and Promod amar Ghose for the 
C. A. V. 
The judgments oí the Court were as follows: : i 


Mitter, J. :—The appellant Kshetra Mohan Dass became the 
sole ‘selling agent of the East Bengal Sugar Mills Ltd.,-a com- : 
pany registered under the Indian Companies Act. The contract 


` of agency (Ex. A) was signed on the 6th October, 1937, but it 


became operative from the 28th October following. The agency 
was to be for a fixed period ‘of four years. The first party to the 
‘contract was the company and the second party the agent, Kshetra . 
Mohan Dass. It is not necessary to set out all the terms of the 
contract. Clauses 6, 14 and 15 to 17 are the only clauses relevant 
for the determination of the question raised in this appeal. We 
reproduce them but in a different order. . 

15. "For abiding by all the ‘terms-etc. of this agreement and 
for the aforesaid sole agency business of sugar the second party 
keeps as security deposit with the first party fora period of four 
years a sum of Rs. 10,500 carrying interest at the rate of 3 per 
cent perannum. The first party shall pay to the second party, 
to his satisfaction, the aforesaid deposit:money of Rs. 10,500 with 
interest within a month after the adjustment of the accounts of 
the sale of the sugar.an the expiry of the term of four years men- 
tioned in this Deed of Agreement.” 

v6. “The first party shall pay to the ‘second ‘party at ‘the 
end of each year the amount of interest on.the sum of Rs. 10,500 
deposited by the secon party at the rate of three per cent per 
annum,” 

I4. II the aforesaid agency is cancelled forany reason, then 
the first party shall remain bound to.pay. to the second party 
the aforesaid amount .of security deposit together with the. 
unpaid amount of interest within one month from tbe date of 


"adjustment." E a 


6. “The second party will remove for sale ‘from - ahe 'Godown 
of the Mill of the first party, according to the terms of this agree- 


. ment, twice & week,i e.at intervals of three days; in default, 


the second party shall be liable fog damages to the first party. 
Be it distinctly stated that the first party will be always competent 
to take the amount of damages due to them on deducting the 
same from the security money deposited with the first party.” -~ 


“Vor, 76] ^ — HIGH COURT. 11 
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14. “The Wecond party 'shàll .remain -bound to pay to the | an a 
first party ‘the m&ney on account of the price-of sugar after deduc- 1942 


* tion of the commitgion in accordance® with- the above rule (which Kshetra Mohan Das 
was.2157 on all sales) within 9 days of the taking out the sugar 
from the Godown of the Mill of the first party. In default, the end 
first party will be competent to.cancel the Agency -of the second ^4 C idi F. 
party. once for all, by notice, according to fheir will, and the first 
party. will be entitled. to realise the outstanding money from the : 
second party with interest thereon at the rate of Re. r per cent. 
and the ‘sscond party would remain bound. to pay adequate com- 
pensation to the first party. The first party will ‘be competent to 
take the amount of the aforesaid compensation on deducting 
the same from the amourt of the security. deposit of the second 
party." | 

=- These'are all the relevant terms relating to the said security 
‘deposit. - 

The Mill worked fora few days of January 1938 and then 

"stopped. The plaintiff, Kshetra Mohan Dass, made a written 
demand of the amount of his security deposit on the gth February, 

1939, and ‘thereafter filed his suit against the company for its 

- recovery on the. 16th February, 1939. The company was wound 

up by an order of Court dated the 26th June, 1939. The cause 

- title of the suit was thereafter amended and the Official Liquidator 
.was added asa party defendant with leave of the Court. ‘The 
question that has ‘been raised is whether the plaintiff. can get a 

‘decree for the.sum of Rs, 10,5co with a preferential right to 
get the same first-out of ‘the assets of the company or should he 

. be classed as an unsecured creditor of the company for that amount 
and take rateably with its other unsecured creditors. The learned 
‘Subordinate Judge has taken the last mentioned view. 

- The principles in cases of this kind seem to us to be clear 
and settled, -but the application of those principles to concrete 

. , cases is often a, matter of some difficulty. Ifthe security deposit 
ean be regarded as impressed witha trust, or the deposit can 

be regarded as being held ‘by the* depositee in a fiduciary capacity 
the depositor would in a competition with the creditors of the 

. company get the whole of his money. Ifit is trust money or is 

„So held the right of the depositor would. not be affected -simply 
because it has not been kept by the company as an ear-marked 
fund but: has been mixed up with other funds of the company 
and on-the liquidation of the company, the depositor “would be 
entitled to-get it back from the assets before any. creditor, secured 
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or unsecured, of the company, can partici in the assets. 
These consequences would, in our judgment follow from the 
principles laid down in Js RE Hallet?s Rstate-Mnatchbull v. Hallett 


_(1) and our view accords with what has Beén expressed by this 


Court in Jn Re. Alitance Bank of Simla Ltd., (2) where the 
case of Zn Re. Hallett & Co.—Ex parte Blane (3) was discussed 
and distinguished. If, however, the security deposit money can- 
not be regarded as being trust money or held by the depositee 
in a fiduciary capacity, the relation between the depositor and the 
depositee would be that of creditor and debtor, and the former 
would have no preference over the creditors of the company in 
liquidation but must share the assets pro zata with them. Whether 
the security deposit will be considered as trust money in the 
hands of the company or as a loan to it would depend upon the 
facts and circumstances of each case, and where thére is a written 
contract, the question would have to be decided on a construction 
of that instrument. Jn re Bengal Zemindari and Banking Company 
Limited (4) the facts were clear, for in the affidavit led on be- 


half of the employee who had deposited the money with company 


as security for his good behaviour it'was stated that’ it was an- 
express term ofthe agreement that the company would keep the 
the money as trustee. That affidavit was believed and was held 
by Lort-Williams J. that the employee was entitled to get back 


.the whole of his money and was not bound to share rateably 


with the creditors of the company, which had gone into liquida- 
tion, notwithstanding the fact that the company had agreed to 
pay bim interest during the time that the money would remain 
with it. On appeal [appeal No. 1o of 1937 (O. S.) unreported] 
the view expressed by Lort-Williams J. was affirmed by a Division 
Bench. Cases of the type which we have before us, however, 
present difficulties and on them there isa divergence of judicial 
Opinion. The type is represented by the following features : 

(1) money is deposited with the company either by an employee 
or by a selling agent. as security for good behaviour, or as 


guarantee for due performance 'of obligations undertaken by nS 


contract of agency, as the case may be ; 


(2) there is a promise to return the money on the discharge of 
the employee or on thetermination of the agency, as e Case 
may be ; 3 . . - 


(1) (1880) L. R. 13 Ch. D. 696. (2)- (1924) 28 C. W. N. 721. 
(3) L. R. (1894) a Q. B. 237. (4) [1937] I. L. R. 2 Calc. 305. 
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(3) the company agrees to pay interest, and Civit. 
- (4) the company has the right, in certain contingencies to-approe 1942. 







priate it or a hereof in satisfaction of its claim against the 
employee or the selfing agent. 

Some of the leading cases in which the view that the employee Sh 
or the selling agent ranks as ah ordinary creditor of the company 4C Mitter, F. 
are Zn the matter of Annapurna Co. Lid. (1); Maheshwari 
Brothers wv. Liquidators, Indra Sugar Works (23) which was 
affirmed on appeal, the judgment of the appellate court being 
reported in Maheshwari Brothers v. Liguidators, Indra Sugar 
Works (3). In re  Manekji Petit Manufacturing Co. Ltd. (4) ; 
The National Petroleum Co. Ltd. v. Lopatlal Mulji (5) and 
Ram Chand v. Mohd. Akram Khan Sahid (6). Some of the 
leading cases in which the other view has been taken, namely, 
that the company held the deposit money ina fiduciary character, 
are: Jn the matter of Hindustan Commercial Bank (India) Ltd., 
Madras (7) and Zn the matter of Travancore National and Quillon 
Bank Ltd. (&). In the last mentioned case, all the important 
cases have been reviewed and though the judgment is that of a 
single Bench Judge it contains a clear, exhaustive and valuable 
exposition of the law. The cases of Aliance Bank of Simla Lid. 
(9) and Ke: Fasalbhat Mills Lid. (in liquidation) (10) though 
relating to deposits in provident funds contain observation relevant 
on the point.’ The Lahore High Court in Ram Chand’s case (5) 
refers with approval to the Cecision of Bombay High Court in 
Manekji Petit Manufacturing Co. Lid. (4) without discussion, and 
gives an additional reason, namely that there was “no object of 
the trust and the so-called trustee, Gurudas Mal, (the employer) 
was not expected to carry out any trust”. None of the cases which 
had taken the other view were noticed. The additional reason given 
does not commend itself to us. 

The test which has been formulated in the cases where the 
view has been taken that the relationship would be that of cre- 
ditor and debtor is whether it wasa term, either express or to 
be necessarily implied, that the employer.or the company as the 
case may be, had the right to utilise the deposit money for his or 
its own purpopse. In Manehji Petit anes Co. (4) the 
matter is put thus: 


Kshetra Mohan Das 
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` (1) (1925) 24 All. L. J. 347. a (a) A. I. R. (1938) All. 896 . 


(3) A. I. R. (1942) All. 119. (4) A.T. R. (1932) Bom. 311. 
(5) (1936) L L. R. 60 Bom. 954. (C) A. I R. (1937) Lah. 444. 
(7) A.L R (1938) Mad. 651. . (8) A. I. R. (1939) Mad. 337. 


(9) (1924) 38 C. W. N. 721. (10) (1936) 38 Bom. L R. 541. 
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i “The mere fact of the deposit of Rs. 300,000 oog does not create 
1942. a trust. The further fact thatit was to be heldfasa security by 
„Kshetra Motan Das the company for the due discharge by the claigfints of the terms 
of their agreement does not create a trust.. Wn the other hand the 
fact that interest was agreed to be paid shows that money was to be 
du. Mitte OF used by the company for its general purposes.” is 
In the National Petroleum Company's case (1) there was an 
express term in the contract that “the company shall be entitled 
to, utilise and use the deposit whether in cash or Government 
securities” and that term was relied upon by Beaumont C. J. ia 
coming to the conclusion that the obligation to return the deposit 
by the company on the termination of the agency was a mere, 
obligation in contract and not in trust, that is to say, the deposit 
money was a loan to the company. In Maheshwari Brother's 
case (2) the appellate court applied the same test, though the 
phrase was couched in a negative way: “They leave no room 
for doubt that the, parties never intended that this money was to 
be kept aside in trust for the appellant *or that it was not to be 
utilised by the company for any purpose”. Proceeding on the 
view that that is the test, these decisions. have given great weight 
to the stipulation for the payment of interest by the company, 
in cases there is no express term in the contract. that the latter 
would be entitled to use the money for its own purposes. The 
reason that is employed is that a stipulation for payment of 
interest necessarily implied that the company was to employ the 
deposit money for its own purposes, or in such manner as it may 
choose. Inour view the fact that has been overlooked is that 
it would not be the necessary or the only implication. . A trustee, 
` when authorised, can use the trust fund and can. be required by 
express terms: to pay interest. Thatis what has been laid down 
in Gee v. Liddzil (3). The decision of the Judicial Committee 
of the Privy Council in Offical Assignee, Madras v. Krishnaji 
Bhat (4) shows that a stipulation for payment of interest on 
money deposited would not necessarily militate against the case 
that a trust was created. Before the Judicial Committee it was 
no doubt admitted by the learned Counsel for the appellant that 
a trust had been created, but that admission was made after the 
Madras High Court had in that case overruled the contention 
of the Official” Assignee, to the effect that the stipulation by 

(1) (1936) I. L. R. 60 Bom, 954, - (3) A. I. R. (1942) AIR z19. — 

o (3) (1866) 35 Beav. 629. | 2 
(4) (1933) L. R. 60 I. A. 203 ; 57 C. L. J. 433 
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i Meli: TUR Ti ker and Sons ` (with: whom he“ "inoney “had been emit; 
deposited); to ‘pay interest was” destructive: of the case of trust 1942. 
as that’ stipulatio® indicated ‘that ‘that frin was to utilise the Kshetra Mohan Das 
money. - The judgment - of- the original court is reported in Sud CE 
nomine Krishna ee: Bhat v. Sadashiva Tawker (1) and that. of the -— 
appellate ` ‘court "in Official Assignee of ‘Madras v. `T, Krishnaji Role Miner T 
Bhat (a). The" admission made by’ the learned Counsel ' before 
the: Judicial Committee’ under? those ' circumstances can only be 
taken to mean- that in his Opinion the. point Was not worth arguing. . 
It is not-and: cannot ‘be contended that there catihot ` bea trust 
šiht the” use of that'word. ” "The definition ' of a trust given i in 
. thé Indián'Trüst 'A& (II/of 1882) rüns ‘thas ¢ ede 


“en 


5 D J” “A ‘trust is an ‘obligation annexed’ to the Swnersbip’ of ‘propeity, 
and ariiüg.out of a confidence reposéd in and. accepted by te —'' 
"Owner, ordet člated and accepted! ‘BY: him, for the benefit of another, 
‘or of arlothér and the owner? — E 
>> qué fact, therefore thata company has rights’ over the" deposit 
. money ; and to appropriate: it in certain contingencies would not 
by itself be a material factor, ,if.the money deposited as security 
can be regarded from other cobsiderations' ‘as trust money.” This 
leads usto consider whether money deposited as security’ for good 


a betia “br for" the performance of i d ee can. be 
, regarded “as impressed with a trust... - ; ; 


in , 
a l! h oa LI 


dti is ‘a principle, which has been established by., y decisions 
-in England, some , of which, are, noticed’ in Travancore. National 
“and Quilion Bank Lid, (3). that, where.,money is placed by:a ` 
customer even in | the hands, of: a, ‘Bank ; with a specific : purpose a 
‘rust. is. impressed; , He, places confidence, on, the’ Bank.. that., the 
_ latter would = "act to., his, instructions, , That, creates, the ‘trust and 
_makes the Bank a trustee, for the money so sent, inspite. of the — 
fact that the ordinary and normal relation between, a customer 
"and a a banker, is that of creditor and debtor. That principle in 
our judgment ‘applies with greater force to security deposits in i 
cash made by:an; employee or by a'selling agent of å company,  - 
.'The money would be regardedeas trust money in the hands of 
the employer or the, company, unless there are other terms and 
conditions which would make the relation between them to be 
^ that of creditor and debtor: - As we have already pointed out,- 
the mere fact . that. there. is a stipulation for payment of interest . 
(1) (1926) A. I. Bun Mad. 249. LP " i ' Ó 
(a) (1929) A. I.R. (1930) Mad 693... 
(9) A. I. R. (1939) Mad. 337. 
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Y. AE on the :deposit money, .or ‘the ‘fact that in ce contingencies, 
1942" , the employer. or the company, as the.case may be would be, entitled’, 


Kshetra "Motan Das to diquidate his or its claim fzom out of -it ,aga@mst the employee | 
ME D. Bas. or the selling agent would not establish the reJasnship: of creditor; - 
—"-'~ and debtor. The, money deposited as security would .still.be * 
regarded as trust money in the. hands of the -employer or; the- 
i E company. We accordingly agree with the view,taken in Hindustan, 
d Commercial Bank Led, (rb and Travancore National and Quilion: 
Bark. Zid. (2). On the terms of the contract which was. made,. 
in this case between Kshetra Mohan Dass: ‘and the East, Bengal : 
Sugar ; ‘Mills Ltd. the ‘former is entitled. to -have.the sum Of 


f 
(COR Miter, Y 


i PME .. Rs. ro, 500 together with, interest in terms of his contract out of the: . 
peus assets of the company in the: hands of the Liquidator i in priority of o 
4 e all other claims against , the company. | ; sé MEY 
EI S ‘The result is that this appeal is allowed. with Koss to. the, ` ! 
"s appellant throughout. , 2 dU E Er 
a lege (| ü "ELI LO 


| e HOM. opo es : e Mr "A E. 
LER T " ^ : 4 d _ September 1, I042. 3 eoo‘; 

NN - We assess the hearing fee “at r5 gold. mohurs. "So far’ as viis - 
4 v» ‘costs of the Lower Court are concerned, the plaintiffs would get 
“b+ ^ ' ^eosts in - proportion to’ his success; that is to- say; on Rs. ià, 500 
plus interest at the rate. of three per cent’ per’ annum * up ,to' the 
-date ‘of the decree of the Lower Court plus Rs. 136. The defen- 
_ dant No. r (a) would get costs incurred by him in the Lower Court 
a in proportion to-his success against the plaintiff. The plaintiff would 

~.. also get ‘the costs incurred in the'Original Side of this Court for the 
vapplication made'by him for leave to add‘ the: Official Liquidator ‘as 

ü a defendant: to’ the-suit. All the-costs decreed’ in ‘favour’ of ‘the 
* - "^ > plaintiff after setting off ‘the éosts of' defendant ‘No: 1 (a) to 

pm come. out of the assets in the hands of the Official: Liquidator. 
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Before Mr. Jusgee R, C. Mitter and Mr. Justice C. C. Biswas, 
JATISH CHANDRA PAL CHOWDHURY AND OTHERS 


f 


v. 
KHIRODE KUMAR PRAMANIK AND OTHERS. 
and 
NRISHINGHA CHANDRA. PAL CHOWDHURY AND OTHERS 
v. l 
E - KHIRODE KUMAR PRAMAN IK AND OTHERS* 


Decree, if rent decree—Puini tenure—Stay order—Act done in contravention 
of order, effect of—Person sued in double capacity —Name, tf to be repeated 
twice in cause title—Purchaser or donee of a portion of a putni tenure— 
Right as against Zemindar—Bengal Tenancy Act (VIII of 1885), Section 
148A—Noneservice of special notice on co-sharer landlord—Non-compliance 
with sub-section 4 of section 1494—Bengal Tenancy Act, Section 148A. 
Sub-section (5), non-compliance with. 

An order passed by a court or an act done by it in contravention of the stay 
order would be an irregular one, nay even be regarded as illegal, but it would 
only be an order passed or an act done in the illegal exercise of its jurisdiction 
and so would not bp a nullity. It will have to be set aside by appropriate proceed- 
ings. The Court which passed the order or did the act may itself recall it, 
and ought to do so, when it is later on apprised of the stay order, The appellate 
Court which had issued the stay order may set it aside, 1f it is brought to its 
notice, but till recalled or set aside it cannot be totally ignored in another suit 
or other independent proceeding, 

Where a person is sued in two capacities, it is not necessary that his name 
should be repeated twice in the cause title. It is sufficient if the two capacities 
are indicated in the body of the plaint, and if that is done he will be considered 

-as a party in the suit in both the capacities. ; i 


The purchaser or donee of ʻa fractional part of a putni taluk without the 
consent of the Zeminder cannot as of right claim to be recognised as a tenant 
against the Zemindar. The transfer is. not binding on the Zemindar. He 

" becomes a tenant on recognition by the Zemindar. 


Dictum in Robert Watson v. Collector of Zillak Rajshahye (1) referred to. 
Rakhal Chandra Dass v. Umapada Misri (2) followed, Sourendra Mohan Tagore 
v. Surnamoyi (3) and Asrub Ali. v. Bisseshurt (4) distinguished, 

* Appeals fróm Original Decrees Nos *81 of 1936 and 55 of 1937, against the 
decrees of Nilendra Nath Basu, Esq., Subordinate Judge of Nadia, and Banku 
Behari Chatterjee, Esq.; Additional Subordinate Judge of Nadia at Krishnagar, 
respectively, dated the 17th February, 1936 and 18th SuSE 1936, respec- 
tively. 


(1) (1869) 13 Moo. I. A. TT 3 B. L. R. 48 P. C. (54) ; 
.' 12 W.R. P. C. 43 (46). - (2) (1913) 18 C. W. N. 629. 
(3) (1898) I. L, R, a6 Cale. 109. . . —— (4) (1905) BC. L. J. 534- 
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, A co-sharer landlord who is made a defendant in a suit framed ‘under section 
148A of the Bengal Tenancy Act remains only in name a party, if no notice 
or summons of the suit is served on him and he does not r. In that case 
he is not a party to the suit in the eye of law and decree dfould not be in that 
eventa rent decree, But if he is either served with thes summons of the suit, 
or if he appears and is represented in the suit; the decree would be a rent 
decree if other material conditions of Section 148A are fulfilled. If in such a 
case the special notice under sub-section 2 is not served on him the only effect 
of the non-service is that he does not lose his right to sue for his share of the 
rent for that period in a separate suit. 


None-compliance with sub-section 4 of Section 148A of the Bengal Tenancy 
Act would be at most an “irregularity and the question about regularity of 
proceedings should be raised in the main suit, Ifno such objection was raised 
the nature of decree passed would not be altered. It would be a rent decree. 







^ Sub-section-6 of section 148A of the Bengal Tenancy Act requires one decree 


to be passed, specifying the amount payable to each co-sharer landlord or each 
set of co-sharer landlords separately. But where instead of drawing ap one 
decree in that form, separate decrees have been drawn up in favour of different 
set of co-plaintiffs the matter is one of form and not of substance. 


An admission by one of several defendants in ae suit is no evidence against 


‘another defendant: An:trtolal Bose v. i Mitter (1) referred to, 


Appeals by Plaintiffs. d 
. Suit for declaration. 
The material facts appear from the judgment. 


Messrs. Amarendra Nath Bose, Radhika Tenn Gua and 
Sitikantha Lahiri for the Appellants. 


Messrs. Panehanan Ghosh, Atul Chandra Gupta, Prakash 
Chandra Pakrashi, Gopendra Nath Das, Manmotha Nath Das 
Gutta, Kshitindra Kumar Mitter, Harekrishna Pramanik, Paresh 
Nath Mukherjee, Birendra Nath Sen Gupta, Sibakali Bagchi and 
Manindra Nath Ghosh for the. Respondents. 


Mr, Pannalal Chatterjee for the Deputy Registrar in Appeal 
No. 55 of 1937. 


- 


; C. A. V. 
The following judgments were delivered : 
F. A. 55 of 37. l 
Mitter, J. :—One Umesh Chandra Pal Chowdhury was “the 
proprietor of two revenue paying estates, Mahal Taraf Munshipur 
and Mahal. Dihi Rajapore, which are numbered 336 and,441 in 
the register of the Collector of the District of Nadia. On the 
26th February; 1848, he granted a Pafni /a/«À of the said estates 
to two brothers Paran Krishna and Nabo Krishna Pal Chowdhury 
(1) (1875) 15 B: E. R, ro (26); L. R. aly Ay 113 ; 23 W. R. 214 (219): 


* 
N 


Cai 
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in the denxami o$ one Shambhu Chandra Sinha reserving an annual valle, 

rent of Rs. 260kr. which was payable in‘ twelve monthly Ais/s 1942. 

(Ex. QQQ II, 29M In z850 there was partition between Paran Jatish Chandra Pal 

“Krishna and No& Krishna. The instrument of partition was T 

executed on the rst February 1850 (Ex. 24, II—43). At that  Khirode Kumar 

partition Paran Krishna got twelve mousas appertaining to Taraf panels: 

Munshipur and seven mouzas of Dihi Rajapur as representing his ¥. C. Mitter, F. 

eight arinas share in the aforesaid pati taluk, and Nobo Krishna 

got in his allotment the remaining mousas viz. twelve mouzas of 

-Taraf Munshipur.and ten massas of Dihi Rajapore. They agreed 

between them to pay the fa/mi rentin equal shares. It is the 

‘common casé of both the parties that the patni taluk was not 

split up into two at this time or by this partition among the 

‘patnidars. 


The mousas of the patni faluk which fell to the allotment of 
Paran Krishna passed by succession to his grandsons, Nafar and 
Bipradas, Ata partition effected between them in 1898 they fell 
to the share of Nafar, dnd Bipradas retained no interest in them. 
On the 3rd July, 1930, Nafar executed a deed of gift in respect 
` of most of his properties including the aforesaid mousas of the paint 
faluk, in favour of his three sons on certain terms and -conditions 
(Ex. 1, 11—256). Later on, differences arose between him and his 
sons over thé matter of the gift. Those, differences were referred 
to the arbitration of two persons who made their award on the. 
-21st March 1933. A decree was passed on the award on the 8th 
July, 1933 (Ex. 44, 11-749). The sons of Nafar are thé plaintiffs - 
inthis suit. "Bipradas's representatives are defendants 36 to 39. _ 
^ The mousas of the aisi taluk which’ had been allotted to 
Nobo Krishna at the partition of the year 1850 have vested in 
‘his descendants, Joydurga, Saraj Ranjan, Nihar Ranjan and Kumud 
" Rabjan Sinha, who are defendants 32 to 35. The group consisting 
‘of Saraj Ranjan, Nibar Ranjan and Kumud Ranjan would here- 
after be called the “Sinhas”. í 
O The landlord's interest has passed in the following manner. It 
first devolved by inheritance on, the five sons of Umesh—Para | 
| meswar, Raj Rajeswar, Geran; Biseswar and Keshay—each 
of whom got 38s 4 gds. share. The 6as. 8gds share which be- 

- longed to Parameswar and Raj Rajeswara passed by sale to 
Jadu Nath: Khan and Jogonath Khan. Jadu’s heirs are defen. 
dants 14, 15 and 20 and Jobonath's heirs are defendants 16 to 19. 
The name of defendant No. 14 is Jotindra Nath Khan. 

Gopeswara dedicated. his 3as. 4gds. share to a deity named 
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‘Jogonath Deb Thakur. His two ‘sons Sarbeswara and Tarakeswara | 


-were the shedatts. On Tarakeswara’s death his ow Hiranmoyee- 


` Jatish eae Pa] became a joint shedatt with Sarbeswara. T are defendants 


CONGUE 


I2and 13 in their personal capacity, and and 29 in their 


Khirode Kumar capacity of shebaits to the said deity. 


Pramanik. 


R. C. Mitter, 3. 


The 6as. 8gds. share of Biseswar and Keshav passed = ‘ele 
to the Pal Chowdhuries of Boyra-Kailash, Kaliprosonna, Madan 
Mohan, Moti, Tarini and Sarada. The shares that belonged to 


Kailash, Moti, Tarini and Sarada—(total being 3as. 4gds.) are 


represented by- defendants 7 to 9° Poresh and others. Kali- 
prosonna’s share (ra-r2gds) passed to his son Haribangsa, who 
died testate leaving him surviving his mother Satyabala, his widow 


~Dakhyabala-and two minor daughters. Whether by the terms 


of Haribangsa’s Will the title to hisshare has vested in diety 
Lakshmi Jonardan Jiu is one of the questions involved in the 
appeal — > l 

Satyabala and Dakhyabala in their capacity as executrixes to 
the estate of Haribangsa are defendants ro and 11, and the 
Common Manager of that estate, "Khirode Kumar Paramanik,- is 


. also a party defendant. The deity Lakshmi Janardan Jeu repre- 


sented by its shedaits, Satyabala and Dakhyabala and the said 
. Common Manager, is defendant No. 3o. 

Two-thirds of Madan Mohan’s share (ra-rg-1k-rkr) have 
passed to Nrisingha Pal Chowdhury and others who are defen- 


.dants 1 to 6, and the remaining one third (10gds. 2k-akr.) to Joy 


Durga, Saraj Ranjan, Nihar Ranjan and Kumud Ranjan Sinha, 
who as already stated, are defendants 32 to 35 gua putnidars, and 
.have been joined as defendants ar to 24 in their capacity as co- 
sharer landlords. 


Rent of the putni taluk for the years 1334 to 1337 B. S. fell into 


" arrears with the result that three rent suits—Nos. 32 of 1931, 12 of 
_ 1931 and ar of 1931—were instituted by different sets of co-sharer 
landlords for recovery of their shares of the rent. To all these rent 


suits, Joydurga, the Sinhas, Nafar and the legal representatives of 
, Bipradas were made parties defendants, and allthe suits were filed 
“on the footing that there was one patni taluk, that which created 


_ by Umesh in 1848 with an annual rental of Rs. 2600r. Of these 


three rent suits No. 32 of 1931 is the most important one, for 


_ one of the main questions in the appeal is whether that. suit was 


instituted in accordance with the provisions .of section 148A of 
` the Bengal Tenancy Act and the decrees- passed. therein were rent 


decrees having the effect mentioned in .sub-section (6) of that 
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esection. .The suit was instituted by Nrisingha Nath Pal Chowdhury m 
-and others .(de&ndants x to 6 of the suit in- which this appeal 1942. 
"arises) for recovery of their share | of the patní rent. Whether  Jatish Chandra Pal 
-all the remaining CQsharer landlords ` were ultimately made parties Chowdhury 
defendants to that suit is an important question in this appeal, Khirode K 

‘but that Some of them were parties is not disputed. Four sets Framan i 





‘of the co-sharer landlords, who had been ‘made pro forma defen- R. C. Mitter, F. 
'dants transposed themselves as co-plaintiffs and got decrees for ; 
their shares. "Those four sets of co-plaintiffs were 
~“ - (x1) Poresh and others (defendants 7 to 9 of this-suit) 

' (2) Kherode Kumar Pramanik, Common Manager to the 
. Estate of Satyabala and Dakhyabala (defendant No: 11 of this 
suit) 


(3) Jotindra Nath Khan and xli Nath Khan (def. r4 and 
15 of this suit), and 
(4) Sarbeswara and Hiranmayee, as shedaits of Jogonath Deb 
Thakur (defendants 28 and 29 of this Suit). ` 
In that suit Nafar did not appear ; but the other tenant defen- 
-dants did. The learned Subordinate Judge decreed the suit by 
‘his judgment dated the 31st July, 1933, but- instead of passing 
‘one decree specifying separately the amounts decreed in favour 
“of the original plaintiffs and the four sets of co-plaintiffs, he passed 
five separate decrees—one in faovur of the original plaintiffs and 
>the other four in favour of each of the four sets of co-plaintiffs. 
.Jotindra dnd Satyendar Nath Khan put their decree into execution 
in which they prayed for sale of the defaulting paint faluk. That 
execution..case was numbered Rent Execution Case No. 208 of 
‘1933 and the procedure that was followed was that prescribed in 
: Chapter. XIV of the Bengal Tenancy Act. The other sets of 
. persons in whose favour decrees had been ‘passed in that rent suit 
- (No. 32 of 1931) appeared and prayed for payment of their decretal 
amounts out of the sale proceeds. While this execution procee- 
: ding'was pending, Nafar appeared on the scene for the first time 
and objected.to those proceedings. The executing Court did not 
` listen to his objections, and directed the Nazir.to' put up to sale 
athe advertised property, namely the patni taluk. On the oth 
- March, 1934, which was a Friday, the Midnapore Zemindary 
Company (defendant No. 31 of this suit) offered the highest bid 
of Rs. 65,500 and: the Nazir reported that fact-to the presiding 
. Judge, who.did not, however, accept that. bid on that date. On 
`. the 12th March, 1934, Nafar moved this Court for setting aside 
_ certain orders passed. by the executing Court. in the course of 
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-the execution proceedings, and obtained a rule, eing Civil Rule 


No. 286 of 1934. An interim stay tothe effectfthat the bid was 
not to be accepted pending the hearing of th e was made by 
this Court (Ex. 59, II 640). That rule wag subsequently dis- 
charged on the 27th August, 1934, (Ex. WWW, 11-683). .The 
learned Subordinate Judge had however, accepted the bid of 
defendant No. 31 on the rath March, 1934, the day when the 
said rule was issued (Ex. 48-II, 534). After the discharge of that 
rule, the Sinhas filed an application under section 174 of the 
Bengal Tennncy Act for reversal of thé sale: Nafar did not make 
any application, but the proceedings went on in his presence. 
That application was made without depositing the decretal amount. 
The learned Subordinate Judge gave the judgment-debtor appli- 


'cants time to make the deposit of the decretal amount, but those 


orders not having been complied with, the application was 
rejected on the 6th October, 1934; the sale was confirmed on 
that date, (Ex.-48-II 549) and later on the sale certificate was 


.issued to the purchaser. On the 24th September, 1934, the three 


sons of Nafar, Nafar being then alive, instituted the. suit in which 
this appeal arises. They based their right to sue on the basis 
of the deed of gift, Ex. 1, which Nafar had executed in their 
favour on the 3rd July, 1930.. Later on the plaint was amended 


‘and their right to sue was based on the decree Ex. 44 on the 


award which was made by the arbitrators in the dispute between 
Nafar and his sons which we have recited in the earlier part of 
our judgment. Inthe suitthey have alleged the decrees passed 
in Rent Suit No. 32 of 1931 and the sale held in execution there- 
of to be “fraudulent, illegal, ura vires and void", and prayed to the 
effect that their title to the patní fa/v& has not been affected. By 
an amendment of the plainta prayer for possession was added. 
The suit has been dismissed by the learned Subordinate Judge 
by his judgment and decree dated the 13th : October, 1936. The 


learned Advocate appearing for the plaintiffs appellants has 
urged many points which can be classified under five broad heads. 


They are : 


— 


(i) that the decrees passed in Rent Suit No. 32 of 1931 are 


^ fraudulent decrees, and so the Court sale in execution oc is of 


no effect ; T 
(ii) that, even if the dectees are not fraudulent, the Court sale 


“at which defendant No. 31 had purchased was a void one, an 


absolute nullity ; that if these two extreme contentions are not 


. accepted, only the.right, title and interest of tbe judgment-debtors, 
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and not the :Ag/mi taluk has passed to the purchaser, inas- 
much'as, : T , 

(iii) suit No. 34 of r931 was not a sent suit in terms of section 
148 A of the BengaleTenancy Act ; 

(iv) decrees passed in that suit were not rent decrees, that i is, 
decree having the effect mentioned in sub-section 6 of section 148A 
of the Bengal Tenancy Act, and Y= 

- (v) those decrees could not in law be. executed under Chant 
XIV of the Bengal Tenancy Act. . 

‘If any of these contentions (Nos. iii to v) is established, defen- 
‘dant No. 31 would not get the interest which Nafar formerly had 
in the patni faluk, for at the date of the Court sale, Nafar had no 
title to the same, the plaintiffs having acquired the same before 
the date of the Court sale by virtue of the decree (Ex. 44) based on 
‘the award of the 21st March, 1933. 

- The first point urged depends upon the question as to whether 
‘the summons in Rent Suit No. 32 of 1931 on Nafar had been 
suppressed. The learned Subordinate Judge after examining the 
evidence in detail has come to the conclusion that there was no 
. suppression and-that Nafar had been duly served with the summons 
of the suit. We agree with his finding on the point. The same 
peon, Bikuram, had been entrusted with the duty to serve the 
summons on Nafar and the other defendants. He took out the 
summons for service on the four sets of tenant defendants on the 
same date. All those four sets of defendants had to'be served in 
the same locality, namely, the town of Krishnagore, also called 
Goari. There cannot be any doubt that three sets of those defen- 
dants were-duly served with summons on the same day on which 
the setvice is alleged to have been made on Nafar, for they entered 
appearance and filed defences in ‘the suit. There was no motive 
or necessity under these circumstances for not serving the sum- 
mons on: Nafar. His nephews, the sons of Bipradas, were 
served ahd they appeared. On each of ‘the four occasions 
when the four sets of co-sharer landlords were transferred 
from the category of proforma defendants to that of co- 
plaintiffs, notice of the suit was issued for service on Nafar, and 
the returns show that -he had been served. “The peons who caused 
service have been’ examined and there is’ truth in what they have 
said. Nafar was cited by the defendants who- contested the 
“rent suit to produce some’ documents, and his officers in fact 
‘produced them and-the: documents were taken back by them 
after the decision of the rentsuit. We cannot beliéve the story 
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that all this was done without the knowledge of gNafar, when his 
semindary office was in a part of his residentia house at Goari. 
We also find that the pergons on whom theypeons served. the 
summons were all authorised agents of Nafgr,&nd the service was 
effected at the Kutibary, which was his Katchery at Goari. The 
learned Subordinate Judge has shown demonstratively that almost 
every item of evidence which the plaintiffs had led on this 
part:of the case was palpably false, and we agree with his 
observations. 

. The facts bearing on the second point have already been 
stated. The paint taluk was put up to sale on the oth March, 
1934, when defendant No. 31 offered the highest bid of Rs. 65,500 
to the 2azir who was conducting the sale, but the bid which had 
to be accepted by the Subordinate Judge was not accepted by 
him on that date. It was accepted on Monday following, that is, 
on the rzth March, 1934. It must have. been accepted after 12 
o'clock, for proceedings in connection with sales generally com- 


.mence at about that hour. This Court issued .Civil Rule No. 286 


of 1934 on the same day. Having regard to the practice followed 
in this Court, the rule must have been issued shortly after the 


sitting of the Court at ir o'clock. It may therefore be taken as 


established that the interim stay order forbidding the acceptance 
of the bid by the learned Subordinate Judge had been issued 
by this Court before the time when the learned Subordinate Judge 
accepted the bid. It is equally clear on tbe evidence (Ex. 


48,II-534) that the learned Subordinate Judge had accepted the © 


bid in ignorance of the said stay order, and before it was communi- 
cated to him even informally. The rule was eventually discharged 
and thereafter the sale was confirmed. The question is whether 
on these facts and findings the sale was a void sale—an absolute 
nullity. 

The first question is what is the effect of a stay order issued 
by an appellate Court on the powers ‘of the subordinate tribunal 
over the subject-matter of the stay order. The learned Advocate 
for the appellants contends on the authority of the observations 
made in the case of Hukum Chand Boid v. Kamalanand Singh (1) 
that as soon as such an order is passed by the appellate Court 
ethe powers of the subordinate tribunal is automatically suspended 
from the moment the stay order is passed and till itis discharged, 
with the result that if the subordinate Court does an act in con- 
travention of the stay order, even in ignorance of the same, the act 


(1) (1905) I. L. R. 33 Calc. 927 ; 3 C. L. J. 67. 
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would be utterly Without jurisdiction and so null and-void. It would: vag 
stand on the same, legal footing: as an act done by a' Court -which 1942. 

" had no jurisdictien -over the subject matter. We will have to Jatish Chandra Pal 
examine the positionecarefully, especially: as: the contention receives e ory, 
support from the language used in Hukum Chand’s case (1), and Khirode Kumar 
repeated in some cases decided thereafter, ‘one..of which is Sasi Pramaanei 


Nath Sikdar v. Ratanmani Naskar (2). The actual point which ^ R.C. Mitter, F. 
was however, decided im these two cases was that the order passed m 
or the act done by the subordinate Court''in contravention of. the 
stay order of the bigher tribunal would be regarded bythe higher 
tribunal.which had -issued the stay order to be“ an invalid order, 
though the order was:passed or the act was done -by the: subordi- 
nate Court before the stay order was communicated to -it or had 
been “brought to its knowledge. Woodroffe and: Mookerjee, JJ. 
in coming to the -said conclusion in Hukum Chand'$ case (1). ex- 
pressly dissented from the reason given.in: support of.the view. 
, expressed by a Division Bench of this Court -in. Bissesswari Chow- 
dhurany v. Horro Sundar Mosumdar (3), where the -actual -decision 
was that a sale held in contravention ‘of an uncommunicated order 
. for stay issued. by the appellate Court was not a-nullity, and:.so could 
not be ignored in'a later suit'for possession. The reason which was 
given was that a stay order was in the nature of a prohibitory .order 
and so could have operation only from the time of its communication 
and not from the time when it was passed. In our opinion only 
the reason thus given.in isseswari’s case (3) was: not approved in 
Hukum Chants case (1). A Full: Bench of the Madras High Court 
'has taken the view that the operation of a stay order: passed by ‘an 
appellate Cóurt only commences from the time of its communication 
to the lower Court [Kasariada v. Maddipatiai(,) ].; "The Rangoon 
High Court has taken the view that' it operates from the time .of its 
passing [Ma Ti v. Ma Thit (5)], and a Full-Bench of the Allahabad 
High Court has taken a middle course. According to that Court 
it operates from the time of its passing, against parties to the 
proceedings, but against strangers it :operates from the time of ‘its 
communication ‘|Parsotam Saran v. Barima. Nand (6). In the 
view we ‘are: taking itis not’ necessary ‘to’ decide. which ef the 
aforesaid views is correct, but we-may state that the- reasoning 
given by Mukherji J. in Parsotam’s'case (6)/at-thé bottom of -page 

. (1) (1904) I. L. R. 33 Cale. 927; 3 C. L. J. 67.) 

(a) (1911) 15 C. L. J. 335. (3) (1892) 1 C. W. N. 226. 

` (4) (1917) L L. R. 41 Mad; 15r (F. BJ). " G (1933) LL. R, 11 Rang. 410. 
(6) (1927) ILA R-' 5o All. 41 (46, 47) F. B i 
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46 and the top of page 47 of the report is more acceptable. We, 
however, proceed on the assumption that a stay order made by 
the appellate Court operates from the time it is passed. 

When the appellate Court passes an order gor stay, the procee- 
dings are not withdrawn from the lower Court. They still remain 
pending in that Court, only the matter which is covered by the 
stay order is kept in abeyance during the period of its operation. 
The lower Court does not lose jurisdiction over those proceed- 
ings. The case would not in any way be analogous to the case 
where a Court, having no jurisdiction, either territorial, or pecuniary 
or over the subject matter, assumes jurisdiction and passes a 
decree or order and does any other act. There is no analogy 
between a case wherea Court passes an order in contravention of 
the stay order of the appellate ( ourt and the case, for instance, 
where a Small Cause Court Judge passes a decree for possession 
of immoveable property. An order passed by a Court, or an 


"act done by it, in contravention of the stay order would be an 


irregular one, nay even be regarded as illegal, but it would only 
be an order passed or an act done in the illegal exerrise of its 
jurisdiction, and so would not, in our judgment bea nullity. It 
will have to be set aside by appropriate proceedings. The Court 
which passed the order or did the act may itself recall it, and 
ought to do so, when itis later on apprised of the stay order. 
The appellate Court which had issued the stay order may set it 
aside, if itis brought to its notice, but till recalled or set aside 
it cannot be totally ignored in another suit or other independent — 
proceeding. In both Hukum Chand's case (1) and Satinath Sikdars 
case (2) the order passed by the lower Court was brought to the 
notice of the appellate Court that had issued the stay order, and 
in the former case the possession which had been delivered by 
the lower Court to the plaintiff respondent in pursuance of its 
order after the making of the stay order but in ignorance thereof 
was maintained, the appellate court imposing certain terms on 
him, and in Satinath’s case (2) the order made by the Court of 
first instance was expressly set aside by the appellate Court. The 
actual decision in Bissesswari Chowdhuranys case (3) can be 
maintained on the principle we have formulated above, for there 
the sale was attacked in an independent suit. If the observation 
made in Hukum Chand’s case (1) that as soon as a stay order is 
passed by the appellate Court, the power of the lower Court over 


(1) (1904) I. L. R. 33 Calc. 927; 3 C. L. J. 67. 
(2) (1911) 15 C. L, J. 335. (3) (1893) 1 C. W. N. 326. 
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that matter is suspended, be pushed as far as is contended for 
by the appellant’’ Advocate—that'is to say, if it be held the lower 
Court completely lost its jurisdiction, and its act beeame a nullity— 
manifest injustice wquld result. To take an illustration. In execu- 
tion of a money decree the judgment-debtor files an objection 
to the execution under section 47 of the Code of Civil Procedure. 
His objection is overruled by the executing Court and his 
property is put up to sale. He files an appeal against the order 
rejecting his objection and obtains an order for stay of the sale, but 
before the order is corhmunicated the sale is held by the lower 
Court. The stay order is later on discharged and his appeal is 
also dismissed. He takes proceedings under Order ar rule go 
of the Code of Civil Procedure to set aside the sale but the 
application is dismissed and then the sale is confirmed and posses- 
sion delivered by the Court to the auction-purchaser. If the 
contention of the learned Advocate for the appellant is given 
effect to, it would be open to the judgment-debtor to filea suit 
against the auction-purchaser for possession eleven years eleven 
months and twenty nine days after the latter had got delivery of 
possession from the executing Court, and that there would be no 
defence to such a suit. 

The order of the learned Subordinate Judge accepting the 
bid of defendant No. 31 on the rath March, 1934, was known to 
Nafar. The rule was finally heard thereafter. The learned 
Judges finally hearing the rule did not set aside the acceptance 
of the learned Subordinate Judge. In any view of the matter, 
after-the discharge of the rule on the 27th August, 1934, there 
was no fetter on the powers of the learned’ Subordinate Judge. 
The Nazir had already put up the property to sale and the highest 
bid had been offered by defendant No. 31 before the stay order 
was passed by this Court. That order simply stayed the accep- 
tance of the bid by the learned Subordinate Judge till the rule 
was finally heard. After the stay order had lapsed with the dis- 
charge of the rule, it was not required that the property should 
be put up to saleagain. The Suvordinate Judge could at any 
time after the 27th August, 1934, when the rule was discharged, 
have accepted the bid. In our judgment the confirmation of the 
sale by the Subordinate Judge, which was after the 27th August, 
1934, obviated the necessity of recording a formal order of 
acceptance of the bid after that date, which the learned Subordi- 
nate Judge would most certainly have done, if any of the judg- 
ment-debtors, including Nafar had raised the question that the 
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. learned Subordinate Judge-could not have in law gccepted the bid 


offered by defendant No. 31 on the rzth March, 1634. We accord- 
ingly overrule «this. point also. Rm 

The arguments advanced ' in support of thé third-and fourth 
points to some extent, overlapped, .but we- will try to keep them 
separate as far as possible.- The reasons given by the learned 
Advocate for the appellants in support of his contention that Rent 
Suit .32.0f 1931 could. not be regarded as brought under section 
VADE Tenancy Act are— - 

, (i) that all the landlords were not parties: to that suit, and 

(ii) that all the tenants. were, not parties. 

, | This part of the argument has been advanced on the footing. that 
‘there was one tenancy, namely, the patni faluk as it was iE in 
m by .U mesh. 

: The grounds. urged in support of his contention that the decrees 
aed in that suit were not rent decrees are: 

(i) thatthe suit was not in respect of a single tenancy but for 
arrears of rent of several tenancies, thes patni taluk having been 
wee by a number of permanent tenures 

(ii) ‘that the procedure of section 148A was not copla with, 
in as much as 

(a). no notice under Sub-seclion (2) of section 148A was served 
on some of co-sharer landlords, : 

‘(b) that notices-of the transposition of some of the ,co-sharer 
landlords from the category of defendants to that. of co-plaintiffs nad 
not been given to- Nafar, 

(c), that the, three rent suits 32 of 1931, 12 of 1931 and 2r of 
.1931 had not been consolidated, and 

(d) that five rent decrees and not one, as is quien under Sub- 
‘section (b), were passed. 

>We will first take up the-question of fact, namely, whether the 
paini taluk granted in 1848 by Umesh continued as a single tenaney, 
or had. been sub-divided into several tenures. 


^" We have already recited ‘the manner in which the landlords’ 
interest and the tenants’ interest, had devolved, and have pointed. 
out that it was not the plaintiffs’ case that the patut taluk had 
been split up into two aluks at or about the:time of the partition 
between Paran Krishna and Nabo Krishna. In paragraph 3 of the 
plaint the plaintiffs state that. the patni faluk as created- in: 1848 
came to end more than so years ago, ‘and -in its place a number of 


' mourasi mukarari tenures were created, the patni rent of Rs. 26001 


being distributed among: those tenures. In the evidence the case 
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was developed gn more specific lines. The main oral evidence pullis 
adduced by the-plaintiffs is-that of their witness Tinkari Biswas 1942. 
'(I-4a1), an- old. officer of Nafar who served him from 1888. Jatish ee Pal 

Thé details are brought out in' his cross-examination. The xin ury 
-effect of . his. evidence is as follows. There was no change at all Khirode Kumar 
till z311 or 80 (1904) in the patni taluk, that is to say, there was UK 


one tenancy held at an annual rent of Rs..26001: till 1904. In that R.C. Mitter, F. 
ear or the next year there was a talk at the house of Tarini m 
Babu, one-.of the co-sharer landlords, that separate tenancies 
would be. created, and as a’ result of that talk the lands of the 
paint taluk -which were in the possession of Nafar formed the 
subject matter of four tenancies,—the first held at an annual rent 
of ‘Rs. 5200+3-; -under Jadunath and Jogonath Khan, the second 
held at an annual rent of Rs. 2600-1-2 under Gopeswar’s branch, 
‘the third at an annual rent of Rs. 26co-1-12 under Haribangsa’s 
branch and the fourth atan annual rent of Rs, 2600-x-12 under 
Paresh and his.group. 'Nafar’s total liability was Rs. r3000-8, 
which: was the amount payable in the half share which he had in 
the datni taluk, and that rent was distributed among the aforesaid 
four tenancies in favour of the aforesaid four sets of landlords 
in accordance with their shares in the zemindary. In support of the 
case that Nafar began to’ hold the lands in four tenancies, and Joy 
Durga- and, the Sinhas became tenants under the other sets of land- 
lords, oral evidence and documentary evidence in the shape of rent 
receipts have been led to show that Nafar paid rent only to those 
four sets, of persons under separate rent, receipts, and not to the 
other sets to whom Joy Durga and the Sinhas were paying rent. 
, Inthe first place, the evidence of Tinkari is not strictly in 
accordance with the averment-made in paragraph 3 of the plaint. 
According to him the new tenancies were created much within 
fifty years and not beyond fifty years, as is pleaded in the plaint. 
Be that as it may, it is necessary to see whether the rent was paid 
-in the aforesaid manner for. the sake of convenience only: or be- 
. cause there were separate tenancies. The rent receipts and the 
-counter-foils which have been proved belie the story of separate : 
‘tenancies being created in place bf the fer taluk, Some of those 
counter-foils are : ad 
Exhibit `, ^... Page . Year 


25 NNO 0,7 Part II :z79 ` I92I 
MM . + Part II 183 - 1924 
Ur Part II 395. ` 1928 
NN 3° Part II 193 1929 


.NNa2 d Part- II 196 1929 
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They show that there was one tenancy held at,the annual rent 
of Rs. 26001, and the tenants were Nafar, Bipradas, Joy Durga 
and the Sinhas, the last mentioned persons being the daughter 
and daughter's sons respectively of Mathura. Mohan Pal Chou- 
dhury, the son of Nabo Krishna. The genuineness of those coun- 
ter-foils is beyond doubt, for they bear the signatures of Tinkari 
and other officers of Nafar with an acknowledgment that they 
had received the counter-parts which had been given in that form. 
The sons of Nafar have not produced the original dak&slas corres- 
ponding to these counter-foils. Moteover.the Record of Rights 
published under Chapter X of the Bengal Tenancy Act recorded 
one tenancy held at an annual rent of Rs. 2600r by Nafar, Bipra- 
das, Joy Durga and the Sinhas (Ex. PPP and PPP (1)—II, 845- 
850). The -presumption attaching to those entries under section 
103 B of the Bengal Tenancy Act has not been rebutted. We 
hold that there was one tenancy, namely the patni faluk as granted 
by Umesh in 1848 and held at the rent of Rs. 26001 per year 
when the rent suit of 1931 were brought, and that tenancy is still 
continuing. Although there was a partition amongst the patnidars 
the landlords did not recognise the same. 


We will now consider the points urged before us, which we have 
classified above. 

The first point is whether all the landlords were parties to 
rent suit No. 32 of 1931. The contention of the learned Advocate 
of the appellants is 

(a) that one of the landlords namely that in Gopeswar's branch, 
Jaganath Deb Thakur, a deity, was not properly represented, 

(b) that the share of Haribangsa had vested in the deity 
Lakshmi Janardan Thakur and that deity was nota party to the 
rent suit, 
| (c) that Jotindra Nath Khan was not a defendant, and that 
he had wrongly become a co-plaintiff, and 

(d) that Joy Durga and the Sinhas were not parties in their 
capacity as landlords. 

` Itis admitted by the respondents that Gopeswar’s share ih 
the zemindari had vested in the deity Jaganath, Deb Thakur. It 
is quite true that the idol was not originally a party to that éuit, 
but that Gopeswar’s sons, Sarbeswar and Tarakeswara had been 
made defendants in their personal capacity. Tarakeswara died 
leaving his widow Hiranmoyee as his legal representative and 
she was duly substituted. She was also a co-shebait of the deity. 
Later on the plaint was amended, and Jaganath Deb Thakur 


VoL. 76.] HIGH COURT. 


was added, and fSarbeswara and Hiranmoyee, who were in fact 
its shebaits, were described in that capacity. The plaint has been 
printed in the record from a certified. copy which is misleading. 
We had the original eplaint of the rentsuit brought up. The said 
two shebatts applied later on on behalf of the deity to be transposed 
to the category of plaintiffs. Their application was granted and 
& decree was passed in their favour and in their capacity as 
shebaits of, the idol. The decree as Originally drawn up was 
defective, butit was rectified by an amendment. The vakalat- 
nama On the basis of which the application for transposition was 
made is Ex. AA (4) (I-444), and it fully supports the view that 
the idol was re presented in the suit by both the shedatts. 
Haribangsa left a Will (Ex. LLL II 149) by which he appointed 
his mother, Satyabala, and his widow, Dakhyabala, executrixes. 
He had an ancestral family deity, Lakshmi Janardan Jiu. He 
and others were its shedaits. That deity had other endowed pro- 
perties called the sarkari properties. During his life-time Hari 
bangsa used to perform ‘the worship of the said deity on every 
fourth year according to his turn of worship, but he used to main- 
tain out of his.own personal funds the daily worship of some 
other deity and out of the same funds used to perform every year 
the Durga Puja, Shyama Puja, Kartic Puja, and Saraswati Puja. 
In the last part of paragraph two of his Will he stated as follows: 
“In order to carry on the daily and periodical Sheba etc. (worship) 
and for satisfactorily carrying onthe sZe2a of the said deity Sree 
Sree Lakshmi Janardan Jeu, I dedicate the whole of my one anna 
and twelve gundas share, Mahal Taraf Munshipore bearing Touzi 


Oe nennen | ts dE | 
No. — and Dihi Rajapore bearing Touzi No. — of the Nadia 
4 4 
Collectorate." 


The periodical sAeas, mentioned there refer to annual Durga- 
puja, Syamapuja, Kartikpuja and Saraswatipuja and the daily sheda 
is the worship of an unnamed deity. In our judgment not merely 
was a charge for worship created on the said one anna twelve 
gundas share of those mehals, but the whole of the income thereof 
was enjoined to be spent on the worship of all those deities. The 
mehals, however, did not vest in Lakshmi Janardan Jeu or in any 
of the other deities. By the terms of the Will the said Mehals 
vested in the executrixes, Satyabala and  Dakshyabala. They 
were made trustees to carry out the religious trusts mentioned in 
the Will, namely the worship of all those deities. In their capa- 
city as executrixes and trustees they were the landlords of the 
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paini taluk ; they were only bound to apply tfe whole ‘of the 
income for the worship of: those deities. The idol Lakshmi 
Janardan Jeu was Uus not a «necessary party to the rent suit. l 


/ There is, moreover, another effective answer to the appellants’ 
contention. A-common manager, Khirode Kumar Pramanik, was 
appointed by the District Judge at the instance of Satyabala and 
Dakshabala over the estate of Haribangsa including the said two 
Mehals. In our judgment he was appointed: under ‘section 95- of 
the Bengal Tenancy Act. He got hia name -registered under the 
Bengal Land Registration Act in respect of these two mehals' in 
that capacity. He alone had the right to sue for rent under the 
terms of section 98 of that Act. He was substituted in rent ‘suit 
No. 32 of 1931, got himself transferred to the category of a- co- 
plaintiff and got a decree in his favour. In these circumstances it 
cannot be said that the landlord representing Hannes s branch 
was not a party to that/rent suit. 

The argument that Jotindra Nath Khan was not originally a 
party defendant proceeds upon a misconception. In the plaint 
as originally filed defendant No. 14 was described thus: ‘‘Jotindra 
Nath Khan, in his place Ram Chandra Dutt by right ‘of purchase”, 
and defendant 15 was Shujanendra Nath Khan. By the first amend- 
ment “Ram Chandra” was corrected into “Sribash Chandra”. Up 
to this stage Jotindra Nath was nota party defendant but: Sribash 
appeared as defendant No. 14. In a further. application: for 
amendment it was stated, what the fact was, that Jotindra Nath 
had not sold his interest in the mehals, but Shujanendra had. 
That application for amendment was allowed with the result that 
Jotindra Nath was left as defendant No. 14 and Sribash became 
defendant No. 15 in the place of Shujanendra Nath Khan. 
Jotindra Nath thereafter became a co-plaintiff along. with another 
(Satyendra Nath Khan) on his own appplication and got a decree 
for his share of the rent in arrears. 


We have already stated that Toy Durga: and the Sinhas had 
acquired 10 gds. odd share in the zemindaries. "They, were there- 
fore co-sharer landlords. "They were also some. of; the tenants, 
In the cause title of the rent suit their names were mentioned once 
only and the description was that they were the principal defen- 
dants. The co-sharer landlords who had not filed the plaint were 
described as pro forma defendants.: But in: paragraph 6 of. the 
plaint (Ex. 45, II 371) it was expressly stated that Joy Durga. and 
the Sinhas were also some: of the co-sharer landlords: ‘In, view 
ofthat statement we do not think that it can be. contended: that 


% 
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they were not Varties to the suit gua landlords. , The normal 
practice has been followed. It is not necessary where a person 
is sued in two capacities, that his name should be repeated twice ` 
in the: cause title. gtis sufficient if the two capacities are indi- 
cated in the body of the plaint, and if that is done he will be 
considered to be a party in the suit in both the capacities. The 
observations made by Lord Justice Sarjant in Hardie and Law v. 
Chiltern (1) support our view. ; 

The contention that all the tenants had not been made parties 
defendants in Rent Suit No. 32 of 1931 has been urged under two 
heads namely : 

(a) that Nafar was not a party in the eye of me as no summons 
had been served on him, and 


, (b) that, there was omission to implead the sons of Nafar (the: 


plaintiffs) as parties defendants. 

We have already held that summons had been served on Nafar. 
There is therefore no substance in the first ground. The second 
ground will have to be e£amined. i 

On the finding we have arrived at before that the paint taluk 
had not been split up, Nafar had an eight annas undivided share 
in that faluk. Rent Suit No. 32 of 1931 was brought for the 
recovery of arrears of rent for the years 1334 to 1337 B.S. On 
the ‘3rd July, 1930, corresponding to 18th Assar 1337 Nafar 
executed a deed of gift (Ex. r. II 256) in favour of his three sons. 
The deed comprised his share in the patni taluk as also his other 
properties. The gift was a conditional one. We hold (and that 
in disagreement with the learned Subordinate Judge) that the 
three sons of Nafar got life-estates in the eight annas share of 
the paint taluk, as also, in the other properties mentioned in that 
deed, from the date of execution of that deed. The condition 
was a condition subsequent. On the happening of certain con- 
tingencies, namely, if the donees failed to pay the debts of Nafar 
within eight years from the date of that document or violated 
any of the terms thereof, their interests in the properties were to 
come to an end. The life interegts which they’ got by the deed 
_of gift continued till the decree on the award (Ex. 44-II 751) 
which was passed on the 8th July, 1933 by which, their interests 
were enlarged from  life-estates to absolute estates. On these 
findings the, position is that vis-a-vis Nafar his three sons became 
liable to pay eight annas sh&re of the patni rent from the Sraban 
Kist of 1337. Thus fora portion of the claim included in Rent 

(1) [1928] L. R. K. B. 663 (669). 
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Suit No. 32, of rg3r—namely for the monthly kists, from kist 
Sraban to kist Chaitra 1337 B. S.—the sons of Nafar were liable 
visa vis Nafar. It is howeyer, the contention of the learned 
Advocate for the appellants that as soon aseNafar executed the 
deed his liability to the zemindars to pay his share of the patni 
rent ceased from that time and the liability of his sons to pay 
to the zemindars was created ; the sons of Nafar became-tenants 
from the date of the deed of gift and the zemindars were bound 
to implead them as defendant in Rent Suit No. 32 of 1931». Not 
having done so, that suit was not a suit ‘under section 148A of 
the Bengal Tenancy Act in view of sub-section (1) of that sec- 
tion and the decrees passed were not rent decrees having the 
effect mentioned in sub-section (6). According to the learned 


. Advocate all these consequences follow because a patni taluk is 


transferable in law. d c 
By section 3, sub-section (1) of Regulation VIII of 1819, atri 
faluks are made transferable by sale, gift etc. That section 
implies that not only the whole /a/u£, bit portions or undivided 
shares therein can be transferred. Sections 5 and 6 define: the 
rights of the zemindar on a transfer by the paftnidar. These last 
mentioned sections apply to the alienations of the whole patni 
taluk and not to fractional parts or shares thereof, for the last 
portion of section 6 expressly states that the rules laid down in 


sections 5 and 6 -would not apply “to transfers of any fractional 
portion of a fami faluk? and the reason given is that. "no appor- 


tionment of the zemindar's reserved rent can be allowed ‘to stana 
good unless made under his special sanction.” 


Where the entire fa‘ni taluk is sold or made the subject 


-matter of gift, the zemindar can refuse registration till the fee 


payable to: him and the security to which he is entitled are 


given by the’ transferee. If the fee is not paid or sufficient 


security is not given, he is entitled to ignore the tran 
feree and to continue to treat the transferor as his tenant. 
This has been settled. The question which we have to consider 


-is what are the rights of the purchaser or donee of a fractional part 


of a patni taluk vis-a-vis the zemindar. The condition about 
payment ofthe zemindar’s fee and the furnishing of security as 
provided for in sections 5 and 6 do not apply. The zemindar 
is not entitled as of right to demand the fee or the security in 
such a case. Such being the case, "is the zemindar bound to 
recognise him as his tenant the moment the transfer deed ‘is 
executed oris the zemindar entitled at his option to treat the 
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transferor only ag his tenant ignoring the transferee altogether ? If dim 

the last mentioned’ position is the correct one, the plaintiffs of 1942, 

Rent. Suit No. 32 of 1931' were not bound to implead Nafar’s Jatish or ie Pal 

sons as defendants, and the entire tenancy was represented in that SRONIBUSY 

suit by Nafar and the other patnidars, Joy Durga etc. Khirode Kumar 
Pramanik, 


, Sections 5 and 6 of the Patni Régulation weie construed by | 
the Judicial Committee in Robert Watson & Co. v. Collector of R.C. Mitter, F. 
Zillah Rajshahye (1). The relevant observations are at page 176 mn 
to'177 ofthe report. They are no doubt oditer but they contain 
an authoritative pronotincement on the subject of part transfers 
of patni taluks. In that case the Right Hon’ble. Sir James Colvile 
after’ noticing the provision of Patni Regulation including that 
of section 6 observed that it was extremely: questionable that such 
transfers would have been binding on the zemindar, and that the 
transferees who took limited interest in, and those who took 
absolutely, but of portions of the Patni Taluk, could not have 
said to the zemindar that “we claim to be treated as your patni- 
dars’, Relying on the reason given in the last part of section 6, 
itis, however, contended before us that whatis not binding on 
the zemindar is not the transfer, but the apportionment or divi- 
sion of rent, but we cannot accept that contention. The text is 
clear and the reason cannot control or curtailit. The question 
was argued in the same form in akhal Chandra Das v. Umapado 
Misri (2) but was not accepted. That -case is a clear 
authority on the point and is binding on us. As it is not the plain- 
tiffs’ case that the tiansfer to them by their father of an undivi- 
ded half share in the patni taluk had been recognised by the 
zemindars, we must hold that Rent Suit No. 32 of 1931 was against 
all the tenants; Nafar and the other principal defendants in 
that suit representing the tenancy. The cases cited by the learned 
Advocate for the appellants namely Sourendra Mohan Tagore v. 
Surnomoyi (3) and Aosub Ali v. Bisseshuri (4) are distinguishable. 
They only lay down the proposition that a zemindar can at his 
option recognise the purchaser of a part of a paini taluh as his 
tenant, and if he does, the purchaser becomes jointly liable with 
the transferor to pay rent to the zemindar. We overrule this point 
; also. ) . 

We haye, already recorded sufficient findings on two of the 
points urged in support of , the contention that the decrees passed ; 
— (1) (1869) 15 M. I A. 160 (f76-177) ; 3 B. L. R. P. C. 48 (54) ; 12 W. R. 
P. C. 43 (45). (2) (1913) 18 C. W. N. 629. 

(3) (1898) I. L. R. 26 Calc. 103. (4) (1905) 8 C. L. J. 554. 
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in rent suit 32 of t9g3t were not rent decrees. They are that the 
rent suit was for cue tenancy. That finding answers the con- 
tention which was based on the case of Profulla Nath Tagore v. 
Satyabhusan Dass (1), where in the same rent suit many tenures 
had been lumped together and the decree * passed was for the 
lump rental of all those tenures. The second point is concluded 
by our finding that Nafar was served with all the summons of- the 
suit, that were issued on him. 

The special notice under section 148A, sub-section (2) was 
not served on Joy Durga and the Sitrhas, but was served on all 
the ‘remaining co-sharer landlord defendants. But as Joy Durga 
and the Sinhas were also tenants, the summonses in the suit were 
served on themand they appeared. The fact that that special 
notice was not served on them isin our judgment not material. 
The object of that notice is to invite the co-sharer landlord defen- 
dants to become co-plaintiffs and to claim their share of the rent 
in that suit. Joy Durga and the Sinhas could not have become 
co-plaintiffs, for they could not have,claimed in the suit the 
share of rent due to them from themselves. A co-sharer landlord 
who is made a defendant ina suit framed under section 148A 


‘remains only in name as a party, if no notice or summons of the 


suit is served on him and he does not appear. In that case he 
is not a party to the suit in the eye of law and decree would not 
bein that eventa rent decree. But if he is either served with 
the summons of the suit, or if he appears and is represented in 
tha suit, the decree would be a rent decree, if other material con- 
ditions of section 148A are fulfilled. Ifin such a case the special 
notice under sub-section (2) is not served on him the only effect 
of the non-service is that he does not lose his rightto sue for his 
share of the rent for that period in a separate suit. We cannot, 
therefore, uphold this contention of the appellants. We do not 
also see any substance in the contention that non-consolidation 


of the three rent suits reduced the decrees passed in Rent Suit 32 


Of 1931 to mere money decrees. 'lhe Court which had seisin 
over Rent Suit No. 32 had notice of the institution of Rent Svits 
Nos. 12 and at of 1931, for applications for consolidation of those 
suits with Rent Suit 32 were' in fact made, ‘but no order for cone 
solidation was made and separate decrees’ were passed in those. 


three rent suits, as the plaintiffs who had instituted Rent Suits, - 


Nos. r2 and 2r did not become co-pláintiffs in Rent Suit No. 32. 
The plaint in Rent Suit No. r2 is on the record (Ex. AAA (r)- 


(1) (1929) L. R. 56 I. A. 238. 


ian 
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1:362) but the plaint of the other suit (No. 21) is not. The 
plaint of Rent Suit No. 12 was not in accordance with section 
148A,.as the remaining co-sharer landlords were not made parties. 
Section 148A, sub-section (4) requires consolidation with the suit 
filed under section 345A. That suit is to be the main suit., On 
the materials on the record Rent Suit .No.s2 of 1931 was the 
main suit. The other suits were not consolidated with that 
main suit, we do nof see why the decree passed in that suit, 
namely No. 32 of 1931, would not be regarded as a decree having 


the effect mentioned in sub-section (6) of section 148A. We are ' 


inclined to go further and to hold that non-compliance with sub- 
section (4) cf section 148A would be at most an irregularity, and 


the questions about regularity of the proceedings ought to have 


‘been raised in that rent suit. If no such objection was raised 
‘the nature,of the decree passed would not in our opinion be altered. 
.It would be a rent decree. l 
-  Sub-section (6) of séction 148A requires one decree to be 
‘passed. But that decree must specify the amount payable to 
.each co-sharer landlord or to each set of co-sharer landlords 
separately. In this case what ‘has been done is that instead of 
¿drawing up one decree in that form, separate decrees have been 
-drawn up, in favour of the different sets of co-plaintiffs. The 
matter is thus one of form and not of substance. We accordingly 
„overrule this point also. The net result of.our conclusions is 
that the decrees passed in Rent Suit No. 3a of 1931 have: the 
effect of a decree passed in favour of the sole landlord or ‘the 
entire body of landlords. These decrees could be executed under 
:Chapter XIV of the Bengal Tenancy Act, unless the fifth point 
i urged by the appellants be accepted. te 

The fifth point is based on the assumption that Jotindra Nath 
. Khan had sold his ‘share in the zemindary before the. decree had 
been passed in Ren: Suit No. 32 of 1931. If that, position is 
. established the argument would have force, for it has the support 
. of the decision in Fortes v. Bahadur Singh (1) and Krishnapada 
. Chatterjee v. Manada : Sunduri (2). We cannot, however, give 
effect to this giound of attack ‘for two reasons, (r) because the 
‘case has, not, been: raised by the plaintiffs in their pleadings and 
- (2) because there is no proof of -the fact that Jotindra Nath Khan 
had ceased to be a landlord before the sale at which defendant No. 
31 had purchased. $ 


(1) (1914) L. R. 41 L'A. 91 ; L L. R. 41 Calc. 926 ; 25 C. L. J. 434. 
. (a) (1932) I, L. R. 59 Calc. 1202 (S. B.) ; 55 C. L, J. 240 (S. B.) 
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The case that Jotindra Nath Khan had parted swith his interest 
in the zemindary before the decree in Rent Suit No. 32-of .1931 was 
passed was not pleaded in plaint as originally filed. Onthe 6th 
July, 1936, the plaintiffs applied for amendment of the plaint. By 
that application for amendment they sought to introduce that case. 
There they stated that Jotindra Nath had sold his interest to Sree- 
bash Chandra Dutt in Magh 1339 B. S. (= January-February 1933)- 
That application was opposed by Defendant No. 31 who in the 
first instance denied the fact of the sale of Jotindra Nath's share. 
It was further alleged that even if Jotindra Nath had executed a 


conveyance in favour of Sreebash that was a ženami affair. That 


petition of objection has not been printed, but we have looked 
into the original record. It was also opposed by Sribash Chandra 
who was a defendant in his capacity as purchaser of Shujanendra 
Khan’s share. The question of amendment was taken up. on the 
7th July, 1936. The Advocate of the plaintiffs stated in. Court 
that he would not press the application for amendment, if defen- 
dant No. 20 (Sribash Chandra Dutt) gave the date of his purchase 
of the share of Jotindra Nath Khan. That request was complied 
with by défendant No. 20, whose pleader gave thé. 23rd January, 
1933, as the date of his client's purchase of Jotindra Nath Khan’s 
share in the zemindary. , That statement is at page 307 PartI 
The application for amendment not being pressed under these 
circumstances wag, disallowed (Orders Nos. 151 and 152, I 59 and 
60) The contesting defendants specially No. 31 had, therefore, 
no such case to meet in the lower Court, and we think it would be : 
wrong to allow the appellants to urge this point. 

On the question of fact as to whether Jotindra Nath had, trans- 
ferred his share to Sribash Chandra Dutt, the position stands 
thus. The conveyance has not been produced but there is the 
statement of Sreebash Chandra Dutt who is a defendant to ‘the 
suit. The statement is not admissible against the co-defendants 
[Amirtolal Bose v. Rajaneckant Mitter (1)]. There is thus no 
evidence which would support the case that Jotindra Nath 
Khan had parted with his interest in the zemindari before the 
sale. d 

The learned Subordinate Judge had in his judgment stated 
that many of the points raised by the plaintiffs could not be 
agitated in the suit by reason of the bar imposed by section 47 
ofthe Code of Civil Procedure or by reason of res judicata in 
view of the decision passed in Rent Suit No. 32 of 1931. The 


(1) (1873) 15 B. La R, 10 (69) P. C; L. Riel, A, 113 ; 23 W. R, 214 (219), 
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advocates for the respondents did not make any attempt.to support 
this part of his judgment. We do not also think that the learned 
Subordinate Judge was right in his views on these points. We 
think that “the appellants are not entitled to succeed for the 
reasons which we have given above. The result is that this 
appeal is dismissed with costs to defendant No. 31 and the appear- 
ing zemindar respondents. Defendant No. 31 would get three- 
fourths of the hearing fee and the remainder would be divided 
equally between the other sets of Xéspendent to whom we have 
given costs. 


F. A. 8r of 1930. 
. This appeal arises out of rent suit No. 14 of 1935 instituted 


by the.common manager, Khirode Kumar Pramanik, for recovery. 


‘of rent for the year 1338 to Kist Bhadra 1341 from Joy Durga, 
the Sinhas and the heir of Nafar and Bipradas. During this 
period the said defendants were the tenants, for the period 
ends with the kist from after which the Midnapur Zemindary Co. 
Ltd. purchased the patni fa/uk at the Court sale. Only two points 
have been raised in the appeal namely : 

(1) whether the patni falukhad been replaced by many 
tenures, and 


'(2) whether the Common Manager car sue in his own name. 
Ás we have answered both these points against the appellants 
in the other appeal, this appeal must be dismissed with costs to the 
plaintiff respondent. Hearing fee ro gold mohurs. No further 
order is necessary on the application filed on July 5, 1940. — 
7 Biswas, J. :—ÍI agree. 
ATMO -~ , Appeals dismissed. 


————— 
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Before Mr. Justice Syed Nasim Ali and Mr. Justi A. L. Blank. 


- 


BAMAPADA GHOSH 


v. 7 @ 


SATISH CHANDRA SUR.* 


Letters of adwministration—Indian Succession Act (XXXIX af 1925), Section 
228—Case heard ex parte—Judge, duty. of—Statement of ad a N 
proved in foreign Court. . 

Even though a case is heard ex parte, a Judge before granting istters' of 
administration under Section 228 of the Indian Succession Act, should satisfy 
himself that all the conditions laid down in that section have been complied 
with, 

Simply because a pleader for the party stated that the Will was proved in 
French India according to the law in force there, it is not sufficient for the 
fulfilment of all the conditions laid down in Section 228 of the Indian Succes- 
sion Act Sukumar Banerji v. Rajeshwari Debi (1) distinguished. 


Appeal by the Caveator. 3 


Application for letters of administration. under Section 228 of 
the Indian Succession Act. 


`- The material facts appear from the judgment. 
Mr. Radhika Charan Chatterjee for the Appellant. 
Mr. Apurbadhan Mukherjee for the Respondent. 
The following judgment was delivered : 


This appeal is against three orders of the District Judge of the 
24-Parganas dated 26th January, 1942, 2nd and 6th February, 1942 
in a proceeding for letters of administration with a copy of the 
Will annexed to the. estate of late Debrani Ghosh. "The respon- 
dent is the sole legatee under the Will which is alleged to have 
been executed in French Chandernagore. He made an application 
to the District Judge of the 24-Paiganas under Section 228 of the 
Indian Succession Act for letters of administration. The appel- 
lant is the son of the stepson of the testatrix. He filed an objec- 
tion to this application on 26th January, 1942. On that day, the 
learned Judge recorded the following order: , 

di. Applicant's pleader says that the Will having been proved in 


French India according to the law in force there, no objection can 


* Appeal from Original Decree No. 168 of 1943, against the orders of 
Mr. H. B. Lethbridge, Esq., District Judge of 24-Perganas, dated the 26th 
January, 2nd February, and 6th February, 1942. 

(1) I. L. R. [1938] 2 Calc. 507 ; A. I. R. 1939 (Calc.) 237. 
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be entertàined by this Court. Objector's ploader is not now Brews 
Put up on 2nd February, 1942’ in. hig presence." 

On and February, Lus the learned Judge recorded the follow- 
ing order. . 

* The objector's siada had not appeared or taken any step. 
It is clear (A. I. R. 1939 Cal, 227) that the Will need not be 
.proyed in this Court. As the applicant is the sole legatee and 
nothing is said to be owing by the.estate Letters of Administration 
-will issue to the applicant without security." l 

The applicant filed an application on the 6th February, r942 

‘for setting aside this ex-pażte order. That application was refused 
by the learned Judge on the same date. Hence this appeal by the 
objector. 

The learned Judge apparently thought that the statement 
‘of the pleader for the respondent that the Will was proved in 
French India according to the law in force there, was sufficient to 
satisfy all the conditions laid down in Section 228 of the Indian 
Succession Act. In the réported case on which the learned Judge 
„has relied there was evidence to show that the Will was proved in 
.& Court of competent jurisdiction in French India. There is no 
evidence in this case that the Will was proved ina Court of compe- 
.tent jurisdiction in French India. Even though the case was heard 
ex-parte, the learned Judge before granting letters of administra- 
tion under Section 228 of Indian Succession -Act should have 
satished himself that all the conditions laid down in.that section 
have been complied with. 

We accordingly set aside the orders. complained of and send 
the case back to the learned Judge. The learned Judge is directed 
to dispose of the case according to law. " 

Costs in this appeal will abide the result, hearing-fee being 
assessed at three gold mohurs. 

. Let the record. be sent.down as early as possible. 


A. T. M. . Appeal allowed : 


E rer ’ Case remanded. 


» 
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Before Mr. Justice A. S. M. Akram and M. adii 
R. B. Pal, 


HIRANMOY BHADURI 
P. 
PROBAL KUMAR PRAMANIK.* E 


Delaratory sutt—Issue, framing of—Civil Procedure Code (Act V of 1908), O. 21 
R. 63—'The right which he claims to the property in dispute'——Objecitor, a 
stranger, if can question the legality or validity of proceeding against ihe 
execution debior—Benamdar, if real owner's representative. 

The object of framing an issue is to direct the attention of the paren to 
the main questions of fact or law to be decided and the duty of framing and 
recording tfe proper issues has been placed on the Court by the Code of Civil 
Procedure. In framing issues the Court should exert itself soas to, make them 


‘sufficiently expressive of the matters which it desires to consider under such 


issues. 


The words ‘the right which he claims to the property in dispute’ in Order ar, 
rule 63 of the Code of Civil Procedure refer to the right which the party claims 
in the execution proceeding. 


An objector (stranger) should not be allowed to question the legality or 


validity of the proceeding against the execution debtor named in the execution 


case. f 
Tofail.Ahmud v. Banee Madnub Mookerjee (1) and Gulibai v, Jagannath 


. Galvenkar (2) referred to. 


Naranayyan v. Nageswarayyan (3) distinguished. 
A benamdar does not always represent the real owner in a suit or proceeding, 
Appeal by the Plaintiff. 
Suit under Order 2r, Rule 63 of the Court of Civil Procedure 
by the decree-holder. 
The material facts appear from the judgment. 
Messrs. Sarat Chandra Mukherjee and Kamjit Mukherjee for the 
Appellant. 
Messrs. Satish Chandra Sinha and Binayak Nath Banerjee. for 
the Respondent. 
C. A. V. 
The following judgments were delivered ; 
Pal, J.:—This appeal by the plaintif is in a suit under 
Order 21, rule 63 of the Code of Civil- Procedure. The plaintiff 


* Appeal from Appellate Decree No. 1797 of 1938, against the decree of 
B. M. Mitra, Esq., District Judge of Nadia, dated the 4th June, 1938, affirming 
that of Tridib Chandra Banerjee, Esq., Muusif, rst Court, Krishnagar, dated 
the 13th September, 1937. R 

(1) (1875) 24 W. R. 394. (a) (1885) I. L. R. 10 Bom, 659, 

(3) (1893) LL. R. 17 Mad, 389. 
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instituted Suit, No. 561 of 193: in the Original Side of this Cit 
Court. The defendant in that suit was described: ‘“ Pramatha 1941, 


Nath Pramanik and Anukul Chandra Pramanik, a firm carrying Hiranmoy Bhaduri 
on business at Ghurni and Goari in the District of Nadia—traders ve 

and land-holders." The suit was decreed on the 24th July, 1931, sp en ig 
against the defendant firm as described above. Pal, J. 


Stan eat nena 


The plaintiffs case in the present suit is that Protap Chandra 
Pramanik, Nilmani Pramanik and Hari Charan Pramanik were three 
brothers living jointly at Ghurni ; that the brothers had a joint 
business which descended to their heirs; that Pramatha Nath 
Pramanik was the second son of Nilmani and Anukul is the son 
of Protap ; that after several successive deaths in the family, the 
above family business was carried on by Pramatha and Anukul as 
Kartas on behalf of the family and that while thus carrying on 
the above family business they purchased goods from the plaintiff ; 
that the amount claimed in the Suit No. 561 of 1931 above referred 
to was due by the plaintiff from the Pramamk family on this 
account. , s 


After having obtained a decree in Suit No. 56r of 1931 the 
plaintiff got the.decree transferred to Nadia Court and took out 
execution of the same as per Execution Case No. 76 of 1933 
and Execution Case No. 261 of 1934. The last named Execution 
Case was dismissed on the 5th February, 1935. Thereafter he 
Started the Execution Case No. 156 of 1935 and this time execu- 
tion of the decree was sought against the members of the joint family 
of the Pra maniks and attachment was prayed for of the property 
belonging to this joint family. In this execution case the dwelling 
house of the Pramaniks was attached and the present defendant 
Probal Kumar Pramanik objected to this attachment, claiming that 
^ he had purchased this property in 1934 at an auction sale held 
in Execution Case No. 1117 of 1933, and that the property no 
‘longer belonged to the family of the Pramaniks. This Probal 
Kumar Pramanik is not a member of the Pramanik family. The 
plaintiff decree-holder in that objection case asserted that the 
claimant was merely a Benamdar of the family. The claim however 
was allowed by: the executing Court on the 8th February, 1936. 
Thereupon the plaintiff instituted the present suit on the ,1gth 
November, 1936. , 


In this suit he prayeg for a declaration that the defendant was 
a mere Benamdar of the Pramaniks and that the property in dispute 
, belonged to the joint family of the Pramaniks and consequently 
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was liable to attachment and sale in his Execution Case No. 156 


of 1935. 
The defendant appeared and filed a written statement onde 
ing the claim of the plaintiff on various grounds and ‘ultimately the 
the learned Munsiff framed 17 issues on the pl&adings of the parties. 
Of these issues only issues Nos. 2 and 3 were first picked up for 
hearing and these were accordingly heard by the learned Munsif 
with the concurrence of both the parties. The issues run as 


' follows: 


(2) Is the suit maintainable according tó law and in its present 
form ? 

(3) Is the suit bad for vagueness. 

The learned Munsif then proceeded to consider these two issues 
together for the sake of convenience and decided them both against 
the plaintiff. He held (1) that the plaint was really vague, inasmuch 


8s it did not make it clear how a decree standing against a firm 
which was in all appearance a contractual one, could be made 


available against the members of the family and (2) that the present 
suit was not maintainable, inasmuch as the decree obtained by 
the plaintiff being against the firm Pramatha Nath Pramanik and 
Anukul Chandra Pramanik and not against the' joint family of 


‘the Pramaniks the execution case against the family was untenable, 
‘and consequently, the execution against the joint family property 
could not proceed. “He therefore, dismissed the suit. 


On appeal by the plaintiff, the learned District Judge of Nadia 
affirmed this decision holding that the decree in question was against 


‘a contractual firm and not against the joint family of the Pramaniks 


and consequently the prayer for its execution by attaching the 


joint family propeity was not maintainable, 


Mr. Mukherjee appearing for the appellant, urged the following. 


_ points in support of this appeal : (1) that the present suit being 


one under Order 21, rule 63 of the Code of Civil Procedure, the 


. plaintiff i is entitled to succeed only on establishing the right , Which 


he claimed to the property in dispute in his execution case and 
that therefore the only relevant point for decision in this suit Was 
whether the property belonged to the Pramanik family or whether 
it belonged to the defendant ;' (2) that the present execution case 


" Raving been taken out against the joint family of the Pramaniks 


and they not having raised any objection to the execution, it was 
not open to the present defendant who avas a stranger to that family 


` to raise the question in the present suit whether the decree shoüld 
‘be executed against that ‘pint’ family ; (3) that the issue raised 
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and tried did aot at all cover the points decided by the Courts 
below and that this has greatly prejudiced the appellant inasmuch 
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1941, 
We 


'as he -had no opportunity of meeting the points raised and decided — Hiranmoy Bhaduri 


against him by the judgments ; (4) that, at any rate, the construc- 
tion put upon the decree thatit was only against a contractual 
"firm and not against the joint family of the Pramaniks was wrong 
‘and was based on insufficient materials. | 

As regards the point 3 1aised by Mr. Mukherjee in support 
of this appeal it must be said that the issue No. 2 as framed by the 
‘learned Munsif fails adequately to raise the question actually consi- 
dered by him in his judgment. The issue is “Is the suit main- 
tainable according to law and in its present form ?" No defect 
. ji form, however, seems to have been alleged in this case. At 
‘least no such defect has been adverted to by the Courts below 
‘and none could be pointed out to us here. The defect com- 
*plained of vizą that the decree in question is not available against 
‘the execution-debtors named in the application for execution, is 
certainly not a defect in the frame of the present suit, and, strictly 
speaking, the defect, if any, does not touch the maintainability of 


‘the suit at all. This may defeat the title claimed by the plaintiff ` 


in the suit ; but that is a matter very different from any preliminary 
‘defect in the frame of the suit rendering the suit as framed not 
‘maintainable in law. The object of framing an issue is to direct 
‘the attention of the parties to the main questions of fact or law 
‘to be decided and the duty of framing and recording the proper 
issues has been placed on the Court by the Code of Civil Proce- 
‘dure. It is expected that in framing such issues our Courts of law 
|5hould exert themselves so as to make them sufficiently expressive 
Of the matters which they desire to consider under such issues. 


Inspite of the defect in the frame of the issue, however, the 
‘ parties in the present case seem to have gone to trial knowing full 
well what the question for decision was. At least the plaintiff was 
"given an opportunity of meeting the point raised at the trial though 
not covered by the issue, and he cannot be heard to say that the 
‘defect in the frame of the issug prejudiced him when he did not 
'avail himself of that opportunity. l 
^" In our opinion, the first two. points raised by Mr. Mukherjee 
“ ate of much greater substance. 
Order ar, rule 63 of the Code of Civil Procedure lays downt 
_“ where a claim or objection ‘is preferred, the party against whom 


‘an order is made may institute a suit to establish the right which . 


he claims to the property in dispute — ... ..." In this parti- 


v. 
Probal Kumar 
, Pramanik. 


Pai, y 


i 


112 


CIVIL, 


viii 


I941, 
d 
Hiranmoy Bhaduri 


v. 
Probal Kumar 
Pramanik. 


Pal, J. 


THE CALCUTTA LAW JOURNAL. [Vor. 76. 


cular case the present plaintiff as' decree-holdeg claimed in his 
execution case the right to proceed against the property in question 
as belonging to the joint family of the Pramaniks. The applica- 
tion for execution is Ex. B(r) in this case and it is amply clear 
from this execution petition that, rightly or wrongly, the plaintiff 
decree-holder applied for execution of his decree against the 
members of the joint family of the Pramaniks and prayed for 


attachment and sale of the property belonging to the family. 


Pmsuant to this prayer, the properties were attached which were 
alleged as belonging to that family. "The present property is only 
one of the items thus attached. The present defendant who was 
not a member of the family preferred a claim to this property under 
Order 2r, 1ule 58 asserting a title in himself on the basis of'& 
purchase of 1934, as has been stated above. On this claim being 
preferred an ordei was made against the present plaintiff by which ' 
it was held that the property belonged to the claimant. So the 
plaintiff is the party against whom the order was made within the 
meaning of Order 21, rule 63 of the, Code of Civil Procedure 
and he instituted the present suit to establish the right which he 
claimed there. In our opinion, the words 'the right which. he 
claims to the property in dispute’ as used in rule 63 of Order 21 
refer to the right which the party claims in the execution proceed- 
ings. In this particular case the plaintiff in the execution proceed- 
ings claimed that the property belonged to the joint family of the 
Pramaniks, and that is the right for the establishment of which the 
present suit has been instituted. It is difficult io see why an 
objector should be allowed to question the legality or validity of 
the proceeding against the execution-debtors named in the execu- 
tion case. There is no doubt that if the execution proceedings 
proceeded upto the stage of sale and the present decree-holders 
purchased this property at the sale held in execution of this decree, 


the present claimant could not have defeated their title to the 


property by alleging that the joint family was not liable for the 
decree. In order to succeed in an action after such sale, the 
present defencant must have taken his stand only on his own title, 
or on want of title of the joint family. It appears that this view 
was taken by a Division Bench of this Court ‘as far back as. the 
year 1875 in the case of Zofai/ Ahmud v. Banee Madhub Mookerjee 
(1) ; (Sir Richard Garth, C. J., and Birch, J.); it was held that 
in a suit by an 'execution-creditog to establish the title of his 
‘execution-debtor’ to certain property which had been released 


(1) (1875) 24 W. R. 394. 
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from attachment on a claim preferred by the defendant the latter 
had no right to set up any irregularities in the execution in answer 
to the execution creditore claim of title. Garth, C. J. observed 
as follows. . 

"We consider that the only question which could properly 
have been tried in this case is, whether the property seized did 
really belong to the ‘‘ execution-debtors" as against the defendant 
in this suit. As between the ‘execution-creditor or the execution- 
debtor, it would of course have been open to the latter to contend 
that his immovable property could not be seized till the remedies 
against his person and moveable property were exhausted. But 
the defendant, who merely comes in to contest the title to the 
property, has no right to set up any irregularities in the execution 
as an answer to the execution-creditor’s claim of title.” 


In the present case the joint family is the ‘execution-debtor’, 
though they may not be the judgment-debtor named in the decree. 
No member of the family is coming forward to object to the execu- 
tion. We do not see why, the present defendant who is merely a 
stranger claimant should be allowed to set up the defence that the de- 
cree cannot be executed against the execution-debtors named in the 
execution case. Similar view was taken in the case of Gulibai v. 
Jagannath Galoankar (1), (Sergant C. J. and Birdwood, J.). The 
decision in the case ot Waranayyan v. Nageswarayyan (2), is not 
against the view. There the defendant claimant was connected with 
the judgment-debtor as being reversionary heir of the judgment- 
debtor’s husband or being his cc-parcener and consequently it was 
held that it was open to him to question the decree itself, in a 
suit under Section 283 of the Civil Procedure Code of 1882 (now 
Order a1, rule 63 of the present Code). 


Mr. Sinha appearing for the respondent contended that the de- 
fendant in ihe present suit having been alleged to be the Benamdar 
of the execution-debtors named in the execution case was 
competent to question the maintainability of the execution proceed- 
ing itself on behalf of the realowners. We are unable to accede 
to this contention. In the executión proceeding itself the members 
of the famil y have been made parties and the executing Court has 
directed the execution to proceed against them. So long as that 
order stands these members themselves may be debarred from 
raising this question. At any,rate a Benamdar does not always repre- 
sent the real owner in a suit or proceeding. The alleged real 

(1) (1885) I. L. R. 10 Bom. 659. 

(2) (1893) 1. L. R. 17 Mad. 389. 
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owners here have been made parties to the exechtion proceeding 
and they are not contesting there the claim of the plrintiff 
decree-holder. It is difficult to see on what principle their Benamdar 
who is no party to the execution proceeding and who comes to 
fight his own fight, can be allowed to take up the cause’ of the 
real owners particularly when the latter are not at all moving in the 
malter. The difficulties of a decree-holder are already numerous 
and their trouble will indeed be endless if any one can thus come 


and question the validity of the execution. sae 


In our opinion, therefore, the grounds on which the T" Suit 
has been dismissed by the Court of appeal below were not open 
to the present defendant and the order of dismissal cannot be 


Allowed to stand. 


The result is that this appeal is allowed; the judgments and 
decrees of the Courts below are set aside and the suit is sent back 
to the Court of first instance for disposal according to law 
Keeping in view, the observations made above. We would like to 
make it clear that our observations made above should not be 
taken as deciding who is the real owner of the property. hat is 
a question which is to be decided by the Court hearing“ the suit, 


.Costs will abide the result. 


Akram, J.-:—I agree. 


Appeal allowed : 
Case sent back, ' 
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Before Mr. Justice B. K. Mukherjea and Mr, Justice 
A. B. Pal. 


. JITENDRA CHANDRA ROY CHOWDHURY AND ANOTHER: 
v. 


S. N. BANERJEE, BARRISTER-AT-LAW, RECEIVER.* 


Promissory note—Plea of remission of interest—Indtan Contract Act (IX of 
1872), section 63—Agreemant to remit—Remission of portion of obligation— 
Performance of promise—Remission or agreement to remit, if to be in 
particular form—Indian Evidence Act (I of 1372), section ga—Payment of 
decretal amount by instalments. 


Per Curiam : Section 63 of the Indian Contract Act deals with the case 
Of remission and does not concern itself with any agreement to remit. 


Undersection 63 of the Indian Contract Act,- the promisee can discharge 
the promisor from hig obligation to perform the contract without any consi- 
deration or fresh agreement. "When the promisee, before the time for per- 
formance of the agreement has arrived chooses to dispense with performance, 
such dispensation will be enough to discharge the promisor. 


Chhunna Mal Ram Nath Firm v. Mool Chand Ram Bhagat (1) followed. 


Obiter : Par Mükherjea, J: It may be when there is no actual remission 
but only an agreement to remit in future, such agreement would have to be 
supported by consideration, 


Per Pal,J: When what is pleaded in defence is only an agreement to 
remit, the agreement must be established to bə enforceable in law. If it is 
not supported by any consideration, section 23 of the Indian Contract Act will 
stand in the way of its enforcement, 


Per Curiam: Section 63 of the Indian Contract Act does not limit its 
operation only to cases where the performance of promise has already fallen 
due, The section is comprehensive enough to cover all the cases irrespective 
of the question whether the performance of promise has or has not already 
fallen due. 


Per Mukherjea, J: Itis open to the promisee to remit a portion of the 
obligation under section 63 of the Indian Contract Act even though the 
-obligation on the part of the promisor to perform the unremitted part still 
continues, 


Ramaswami v. Gurukur Rudrappa (a) discussed. 


Per Pal, J.: A future liability can be remitted in praesent: and remission of 
future liability does not require an agreement to remit. 


* Appeal from Original Decree No. 15 of 1940, with Cross-Objection against 
the decree of Md, Abul Ahsan Eeq., Subordinate Judge of Rangpur, dated the 
18th September, 1939. 

(x) (1928) L. R. 55 I. A, 154 ; 47 C. L. J. 503. 

(2) (1939) Mad. W.N.464. > 
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The answer to the question whether the remission or "the agreement to 
remit need be expressed in any particular form in order that it may have an 
intended legal effect, depends upon the facts of each particular case, The 
remission of existing and future debts is not required. by law to be put in any 
particular form. "* 


Per Curiam: When there was not merely an agreement to remit bat there 
was actual remission or dispensation granted in respect of obligation of the 
debtor to pay interest upon -the money advanced, it wasan one-sided act 


on the part of the promisee and section 92 (4) of the Indian Evidence 
. Act cannot be invoked. The subsequent act of remission was not an agreement 


within the meaning of section 2 (e) of the Indian Contract Act. 


Per Pal, J: The letter written by the promisee to his' manager intimating 
that no interest should be charged on the handnote isa statement in writing and 
is outside the prohibition of section 92 of the Evidence Act. 


Per Curiam: In this case the defendants were not entitled to any instalment 
in respect of the decretal amount inasmuch as it does not come within the 
purview of the Bengal Money Lenders Act; 1940. 


Appeal by the Defendants. 
Suit on a promissory note. : 
The material facts appear from the judgment. 


Messrs. Atul Chandra Gupia, Satindra " Nath Mukherji and 
Mantlal Bhattacharya for the Appellants. 

Messrs. Amarendra Nath Boseand Ram Mohan Bhattacharjee 
for the Respondent. . 

C. A. V. 

The following judgments were delivered: 

Mukherjea, J. :—This appeal is on behalf of the Finda 
and it arises out of a suit commenced by the plaintif as Receiver 
to the estate of Gopiballav Sen and others to recover from the 
defendants money due on a handnote. The plaintiffs case was 
that the two defendants jointly took a loan of Rs. 3,000 only 
from the late Kumar Jamini Ballav Sen of Dimla, upon executing 
in favour of the latter, a handnote for the said amount on the 


. 25th of Jaistha, 1332 B. S. corresponding to 8th, of June, 1925. 


On the death of Kumar Jamini Ballav, his estate devolved upon 
his four sons, namely Gopi Ballav, Jotish Chandra, Rukmini 
Ballav-and Manmatha. Their estate is now under the manage- 
ment of Mr. S. N. Banerji, Barrister-at-Law, who was appointed 
a Receiver by the Original Side of this Court in Extraordinary 
Suit No. 4 of 1935, and it was the Receiver who under authority 
of the Court instituted the present suit. The defendants, accor- 
ding to the plaintiff, had paid in all Rs. 581 in different instalments 
towards the principal of the said loan, but nothing was paid by 
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them by way ofinterest. The total amount of interest due at the 
date of the suit was Rs. 3939 annas odd. As under the law the 
borrowers cannot be made liable to pay interest exceeding the 
principal, the plaintiff prayed for recovery of a. sum of Rs. 3,000 
only as interest, the total claim being laid at Rs; 5,419. 

The defendants in their written statement did not dispute that 
they borrowed this money from Kumar Jamini Ballav or executed 
à handnote in his favour. Their main defence was that the stipula- 
tion for payment of interest in the promissory note was not acted 
upon and it was subsequently rescinded by an express oral 
agreement arrived at between them and Kumar Jamini Ballav. 
It was further averred that the promisee had agreed to appropriate 
certain yearly allowances which were payable by him to the defen- 


dants under the terms of a usufructuary mortgage bond dated — 


the r2th June, r922, towards the satisfaction of the dues on the 
promissory note ; and as the amounts payable by the plaintiff's 
estate on this account since the date of the execution of the 
handnote were in excess of the amount borrowed by the defen- 
dants, the entire debt, according to the defendants, was 
satisfied. 

In order to Appreciate the contentions of the respective parties, 
it will be necessary to state here certain relevant facts, It is 
admitted on both sides that the family of Kumar Jamini Ballav 
and that of the defendants were on terms of.great friendship and 
amity since the time of their ancestors and Monish Chandra 
Choudhury, the father of the defendants, was an intimate per- 
‘sonal friend of Jamini Ballav himself. The defendants as well as 
their joint co-sharer, one Bhaba Sundari Debi, came to be 
involved in considerable financial difficulties, and on the agth of 
Jaistha, 1329 B. S., corresponding to the rath of June, 1922, Kumar 
Jamini Ballav asan act of friendsbip and charity advanced to 
these three persons a sum of Rs.37,000 for which no interest 
wasto be paid by the borrowers. On that date the two defen- 
dants along with Bhaba Sundari executed a usufructuary mortgage 
bond in favour of Jamini Ballav by which the malikt and ijara 
rights of the mortgagors in aif eight annas share of certain 
revenue paying properties were given as security for the money 
advanced. This document is Exht. 2 in the suit. In these mort- 
gaged properties the two defendants had proprietory right to the 
extent of 2 annas 8 gandag share and another 2 annas 8 gandas 
share was owned in the limited interest of a Hindu widow by 
Bhaba Sundari Debi, the other mortgagor. The remaining 2 annas 
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8 gandas share belonged to another co-sharer ofethe defendants 
named Sashi Prova and she too ‘had the restricted rights of a 
Hindu widow, which was let out in fjara to these two defendants. . 


"The entire 8 annas share was held in putni and istemrari right by 


two persons named Manindra and Surendra, and the lease reserved 

an annual rent of Rs. 6106-8-0o. Under the terms of the lease the 
\ a * 

lessees had to meet out of it all the revenue and cess demands in res- 


-pect of the property and to pay a nett. annual munafa of Rs. 2590-1-0 


to the lessors. In the usufructuary mortgage bond it was stipulated 
that the mortgagee would be entitled to realise from the ‘lessees - 
the entire munafa payable to the mortgagors under the terms of 
the putni and isfemrari potta and after crediting out of the same 
a sum of Rs. 2000 every year towards the satisfaction of tlie 
mortgage money the balance would have to bé paid to the mort- 
gagors as f^asohara or maintenance allowance. As has been 
said already Sashi Prova had only a Hindu widow’s estate in 
2annas 8 gandas share of the property and the ijara granted by 


her to the defendants would. ordinarily cegse on her death. The 


parties to the mortgage bond apparently had that contingency 
in mind and we find a clause in the deed which runs as 
follows : 

“Tf for any reason the ijara granted by the said Sashi Prova 
Chaudhurani dated the zand Sravan, 1307 B.S. becomes void, 
even then you shall remain bound to accept repayment of your 
dues year by year by remaining in possession according to the 


-terms of this deed of the remaining properties of the usufructuary 


i di TU RD ; and we shall remain’ bound to make 
good every year ‘from -our other deat the’ amount that will fall 
short of Rs. 2000 per annum due to you :' 

Now, Sashi Prova died on the 15th of Jaistha, 1332 B. s. 
corresponding to the 29th of May, 1925, (Vide the death register, 
Ext. A.) and one Bimal Chandra Roy succeeded to her share in 
the zemindary as the next reversioner of her, husband. Bimal 
wanted to dispose of this property as quickly as possible and it 
was obviously to the interest of the defendants to acquire this 
share for themselves. The case Of the defendants is that at the 
time when the usufructuary mortgage bond was executed there 
was a definite understanding: between Kumar Jamini Ballav on 
the one hand and the defendants on the other: that the latter 
would try their best to acquire the igterest ‘of Sashi?Prova after 
her death and if they could not secure money elsewhere, Jamini 
Balla would lend them such further sums of money without 
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‘interest as mightée necessary for acquisition of that share. The CH 
price of Sashi Prova’s share in the property was fixed at Rs. sooo. 1942. 
"The defendants had no money of their own and they borrowed Jitendra Chandra 
a sum of Rs. 2,coo froma third party at an interest of 6 per cent oy eae 


per annum. It is said that for the balance of Rs. 3000 they S. N. Banerjee. 
‘approached Surendra Lahiri, the manager of Kumar Jamini 
Ballav at Rangpore, and requested him to advance this sum of 
‘money without any interest in terms of the previous promise 
‘given by the Kumar. The manager said that he could not lend 
‘any money without interest ‘as he was not aware of any such 
previous agreement, and there being no time to communicate 
with the Kumar who was ordinarily a resident of Calcutta, the 
defendants took a loan of Rs. 30co from the manager Surendra 
Lahiri on executing the handnote (Exht. r) upon which this 
present suit has been brought and which contained a stipulation 
to pay interest at 12.per cent per annum. The kobala in res- 
pect of Sashi Prova’s share was executed by the reversioner in 
favour of the defendantswon the 25th of Jaistha 1332 B..S. (vide 
Exht. B). The defendants’ story is that after this purchase the 
defendant No. 1 Jiten went to Calcutta and saw Kumar Jamini 
Ballav at his residence and the latter agreed to write to his 
manager that no interest should be charged on this sum of 
Rs. 3000 advanced on the handnote. Jamini Ballav, it is said, 
did write to the manager about it. His directions were of a 
two-fold character. In the first place, he asked his manager not 
to také any interest on the amount advanced. In the second 
place, the manager was directed not to pay to the defendants 
any further amount by way of yearly allowance which was paid 
to them in accordance with the terms of the usufructuary mort- 
gage bond mentioned above. In other words, the manager was 
directed to credit'these yearly allowances towards the satisfaction 
of the dues on the hand-note. Agreeably-to this arrangement, 
the defendants, itis said, were given credit fora sum of Rs: 570 
which was the mashohara due to them up to Kartick, 1333 B. S., 
and.an endorsement of payment of that-sum of money was made 
on the back of the hand-note. in the handwriting of defendant 
No. 1 on the 8th of Pous, 1333 B. S. "The: defendants’ case is 
that since then no amount has been paid to them by way of 
mashohara, and if these sums be appropriated towards the satis- 
faction of the dues onthe fiandnote, nothing would be due by 
the defendants to the plaintiff. It is true that certain payments 
of very small sum of.money were made by the defendants in 
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subsequent periods, but these, it was said, were taken payments 
which the defendants had to make in compliance with the request 
made by the plaintiffs manager to save limitation by such pay 
ments. The learned Judge  negatived this entire story of the 
defendants and gave the plaintiff a decree. The Subordinate 
Judge, however, was of opinion that the plaintiff was not entitled 
to claim interest exceeding Rs. 2419 which was the outstanding 
principal due at the date of the suit. Hence, a decree was passed 
for double of that amount, namely, Rs. 4838. It is against this 
decision that the defendants have ¢ome on appeal to this Court. 
The plaintif has also filed cross-objections claiming the sum of 
Rs. 581 which was disallowed by the Subordinate Judge. 

Mr. Gupta who appears in support of the appeal formulated 
two points in his opening. His contention, in the first place, was 
that the plaintiff was not entitled to claim interest on the 
hand-note inasmuch as the obligation to pay interest was expressly 
dispensed with and remitted by Kumar Jamini Ballav, the pro- 
misee, during his life time. : 

The second point taken was that even though the plea of satis- 
faction taken by the defendants could not be established, the 
defendants were entitled to set-off against the debt due by them, 
the amounts which were payable to them by the plaintiff's estate 
under the usufructuary mortgage bond of 1921. Mr, Gupta, 
however, later on abandoned this point and the appeal is confined to 
the first point exclusively. | 

The whole point of our consideration, therefore, is whether 
the plaintiff is entitled to claim interest upon the money advanced 
on the hand-note. We may say atthe outset that we entirely 
agree with the learned Subordinate Judge in his finding that there 
was no antecedent agreement prior to the execution of the hand-note 
under which Kumar Jamini Ballav promised to advance to the 
defendants the sum of money necessary for the purchase of Sashi 
Prova's share without any interest. Mr. Gupta has also not 
seriously pressed this point. If this agreement was really arrived . 
at between the parties at the time of the execution of the mort- 
gage bond there is no reason "why this was not entered in the 
mortgage bond itself. The only witness who ‘speaks to this pre- 
vious agreement is Jitendra, defendant No. r and his statement 
has not been corroborated by any evidence, either oral or docu- 
mentary. Jf Kumar Jamini Ballav bad given him an assurance 
as alleged by him, one would have expected that he would write 
tothe Kumar immediately after Sashi Prova's death, or at any 


* 
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rate, before the hand-note was executed. There is no reason also 
why he and his brother should borrow Rs. 2000 from other per- 
sons for which they had to pay interest. In his cross-examina- 
tion this witness says that he does not write to Jamini Ballav about 
the loan as he was under the impression that Surendra Babu, 
manager, knew about it, but this statement could not possibly be 
true ashe himself stated in his deposition that Surendra Lahiri 
was not present when the talk took place between him and the 
Kumar at Calcutta. But though we hold that there was no pre- 
vious agreement to advance money without interest, it seems to 
us that the evidence adduced by the defendants fairly establishes 
their case that there was a subsequent remission of the interest 
due on this handnote, by Kumar Jamini Ballav. It is quite pro- 
bable that defendant No. 1 approached Kumar Jamini Ballav 
after the execution of the hand-note and requested him to remit 
the interest due on the same. Jamini Ballav had already advanced 
a sum of Rs. 37,0co0 without any interest whatsoever, and consi- 
dering the terms in which’ the parties stood to each other there 
is nothing unnatural, in our opinion, in his agreeing to accommo- 
date the defendants a bit further in this matter. We cannot 
‘agree with Mr. Bose who appears for the respondent that Jamini 
had already accommodated the defendants to the extreme limits 
of his capacity and a further indulgence was neither just nor 
probable. We find that even after Jamini Ballav’s death his sons 
and heirs did advance a further sum of Rs. 14000 to the defen- 
dants (Vide Exht. 2-A) almost at a nominal rate of interest, and 
without any security whatsoever for the payment of the money. 
The letter alleged to have been written by Jamini Ballav to his 
manager is undoubtedly not produced. But we cannot say that 
Surendra Lahiri, the manager, spoke falsely when he said that 
he did receive a letter from Jamini directing him not to charge 
any interest on this amount, The subsequent conduct of the 
parties bears out fully the truth of this story. All the payments 
since then made by the defendants including the payment of such 
small sums as Rs. 5 or Re r were,all accepted by the plaintiff's 
estate and credited-towards the principal, although a very large 
-amount of interest was due at that time. The learned Subordinate 
Judge lays stress on. the fact that the right of appropriation be- 
longs to the debtor. This is quite true, but the creditor is entitled 
to refuse to accept payment if itis not paid in & way which the 
creditor desires, and this acceptance of the moneys towards the 
principa! could not, in our opinion, be explained on any other 
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hypothesis than that the officers of Kumar ' Jamini Ballav 


were expressly instructed not to take any interest from these 


defendants. 


Mr. Bose on behalf of the respondents' fas argued that even 
if there was a subsequent argeement by Kumar Jamini Ballav to 
remit the interest due on the hand-note, that agreement is not 
enforceable as it is not supported by consideration and no oral 
evidence of that agreement can be adduced in view of the provisions 


‘of section 92, cl. iv of the Indian Evidence Act. 


‘For determination of this point it is necessary for us to advert, 
first of all, to the provisions of section 63 of the Indian Contract 
Act. That section reads as follows : 


“Every promisee may dispense with or remit wholly or in 
part the performance of the promise made to him or may extend 
the time for such performance or may accept instead of it- any 
satisfaction which he thinks fit”. 


This section departs widely from ‘the English law on this 
point. The promisee can discharge the promisor from his obli- 
gation to perform the contract without any consideration or fresh 
agreement. Ag was held by their Lordships of the Judicial Com- 
mittee in the case of Chunna Mal-Ram Nath Firm v. Mool Chand 
Ram Bhagat (1), under section 63 of the Indian Contract Act 
(1872) a promisee can effectually dispense with performance of a 
contract in whole or in part without either an agreement by the pro- 
misor or consideration for the dispensation. Their Lordships 
expressly disapproved of the view taken by Jenkins, C.J., in the case 
of Abaji Sitaram Modak v. Trimbak Municipality (a) that. the 
promisee can do the acts under section 63 only if there be an 


agreement amongst the parties to that effect. “The language of 


the section", thus observed their Lordships, "does not refer to 
any such agreement and ought not to be enlarged by any implica- 
tion of English doctrines”. Mr. Bose argues that section 63 of 
the Indian Contract Act does not contemplate a state of affairs 
which is prior to the actual performance of the contract. But 
this contention does not seem to us to be tenable. Illustration 
(a) attached to the section itself shows clearly that when the pro- 
misee, before the time for performance of the agreement has 
arrived chooses to dispense with all performance, such dispensation 
wil be enough to discharge the promisor. This is also borne 


(1) (1928) L. R. 55 I. A. 154; 47 C. Lu J 503. 
(2) (1903) LL. R. ave 66. 
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out by the decision of the Judicial Committee mentioned above 
where the dispensation was given long before the time for delivery 
arrived. 

It may be that waen there is no actual remission but only an 
agreement to rent in future, such agreement would have to be 
, supported by consideration. In the present case, however, there 
was an actual remission or dispensation in respect of the obliga- 
tióii of the debtor to pay interest upon the loan. Mr. Bose argued 
that ina case like this when thé remission is only of a part of 
the obligation created by the promissory noté, the remission is 
not complete unless the uriremitted part is actually performed by 
the proriisor and accepted. by the promisee in full satisfaction of 
thé debt. In $uppórt of this contention hé has placed reliance 
upon minor Ramaswami v. Gurukur Rudrappa (1), Maung Pu v. 
Maung Po Thant (2), Ma On Baw v. V. E. P. R. Chettyar (à), 
afid 4. M. Mathuraman Chettyar vw. Seliuphna (4). The idea 
. underlying some of these decisions seems to be that section 63 is 
restricted to cages where’ by reason of the reniission the Hole 
contact is discharged and extinguished. If only à part of the 
obligation is discharged by a remission and the contract still 
subsists, the working out of the obligation under the contract 
would have to be made on terms different from those in the 
original agreement. This’ would amount to a variation of the 
old contract or substitution of a new one in its place, and in either 
case it had to be supported by consideration. When however 
the promisee at the time that he remits payment of a debt in 
part, accepts the uriremitted portion in full satisfaction of the 
debt, the contract is wholly wiped out and there would be nó 
questión of its being allowed to run onlines different from the 
old. In minor Ramaswami v. Gurukur Rudrappa (v) the point 
was not discussed properly; but the proposition of law was sought 
to be supported with reference to illustrations b., c. and d attached 
to section 64 of thé Indian Contract Act. In our opinion this is 
not æ sound view to take and if clearly goes against the express 
words of the sectión. Section 63 gs it stands, can be divided into 
thrée parts. The promisee is entitled under this section to act 
iti three different ways. Inthe first placé, he can dispense witht 
or remit pérformance of a contract eithér wholly or in part. In 
the second place, he can, at his discretion, extend. timé for per- 
formance of the contract, and thirdly it is open to him to accept 


(1).(1939) Mad. W. N. 464. (2) (1928) I. L. R, 6 Ran. 19r. 
(3) (1935) A. I. R. Rangoon 138. (4) (1937) A. 1. R. Rangooa 521, 
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any satisfaction which he considers proper. ‚The %nly illustration 
bearing on the first part is illustration (a) and that refers to'a 
total, and not a partial, dispensation. Illustrations (b) (c) and (d) 
all refer to the third or last clause of the section under which 
the acceptance of any substituted satisfaction. puts an end, to the 
contract In our opinion, when the promisee accepts a sum 
less than what is actually due in full satisfaction of his claim, he 
really acts under the third clause and it is necessary that there 
must be acceptance of something which discharges the entire 
contract But quite apart from accepting performance of less 


than what is actually due the promisee is entitled to act under 
the first clause of the section referred to above and remit the 


performance of the contract either wholly ox in part and if partial 
remission is not complete without the acceptance cf the unremitted 
portion there would be no necessity to mention it separately ; 
it would come clearly within the third clause referred to above. 
In our opinion itis open to the promisee to remit & portion of. 
the obligation under section 63 of the Indian Contract Act even 
though the obligation onthe part of the promisor to perform the 
unremitted part still continues. That section 63 of the Indian 


‘Contract Act does not contemplate an entire extinction of the 


contract is clear from the second clause mentioned above, which 
entitles the promsee to extend the time for performance of the 
contract and although it amounts in substance to a variation of 
the old terms we are bound to say on the authority of the deci- 
sion of the Judicial Committee mentioned above that no fresh 
contract is necessary for granting such indulgence. In the case 
of Maungpu v. Afaungpo Thant (1) it was laid down that a bare 
agreement to take less than what is due on a monetary claim 
without any actual payment being made or merely to give time 
for such payment is void without consideration. Section 63 does 
not override the necessity of consideration for an enforceable 
agreement and deals only with actual iemission of performance. 
The decisions in the later Rangoon cases are primarily based 
upon the view taken to this decision. We may observe, in the 
first place, that this decision was prior to the. pronouncement of 
the Judicial Committee in the case of ChAunna Mal-Ram Nath, 
Firm v. Mooi Chand Ram Bhagat (2). A distinction, as we have 
pointed out already, may be made between, an actual remission 
and a mere agreement to remitin feture. But, we cannot subs- 
* 


(1) (1928) I. L. R. 6 Ran. 191. 
(3) (1928) L, R, 55 I, A. 154 ; 47 C. L. J. 503. 
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cribe tó the view that remission of a part without. acceptance of 
the rest would amount merely to an agreement to remit and not 
actual remission. All the three clauses must be read together, 
and we must hold ow the authority of the pronouncement of the 
Judicial Committee that with regard to any one of the acts con- 
templated by the section, that isto say, either when there is a 
dispensation or remission of the performance of the promise 
either wholly or in part, or when the promisee has granted an 
indulgence to the promisor,by way of extending ‘the time for 
performance, or when any other thing has been accepted as full 
satisfaction by the promisee, no agreement or fresh consideration 
is necessary, and itis. open to the promisee by a unilateral act 
of grace on his part to absolve the promisor from performance of 
these obligations." In the present case we are of the opinion that 
there ` was not merely an agreement to remit but there was actual 
remission or dispensation granted in respect of the obligation 
of the debtor to pay interest upon the money advanced. As 
this matter does. not rest on an agreement between the parties, 
but itis an one sided act on the part of the promisee, section 
92 (4) of the Indian Evidence Act cannot, in our opinion, be 
invoked. That clause forbids the adducing of evidence as to 
the ‘existence of an oral agreement varying or modifying the 
terms of a' written agreement. In this case the subsequent act 
of remission was not an agreement within the meaning of section 
2 (c) of the Indian Contract Act.  ' 


The result, therefore, is that the contention put forward by 
Mr. Gupta must succeed, and the appeal will have to be allowed 
in part. The plaintiff will geta decree for the sum of Rs. 2419 
which is the amount of principal due to him at the date of the 
suit. The rest of the, claim will stand dismissed. As we are 
disallowing interest it is not necessary to advert to, or consider, the 
points raised in the cross-objection of the plaintiff. 


'- The result, therefore, is that the appeal is allowed in part and 
the crossobjection dismissed. The judgment and decree of the 
lower court will be modified and the plaintiff will be given a 
decree for Rs. 2419 against the defendants. There will be no 
order for costs in favour of the defendants. The plaintiff will get 
half costs only of the Court below. The defendants are not entitled 


to any instalment in respect ‘of the decretal amount inasmach as it l 


does not come within the purview of the Bengal Money-lenders Act, 
The cross objection is dismissed without costs. ` 
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Pal, J. :—This appeal is by the defendants ina suit for reco- 
very of money. 

The plaintiff is the Receiver appointed in a partition suit 
by this High Court tothe estate of the heirs of the late Kumar 
Jamini Ballav Sen. 

The plaintiffs case is that on 8th June, 1925, the Aen 
borrowed Rs. 3000 from Kumar Jamini Ballay Sen on executing 


. a promissory note in his favour on that date with interest at the 


rate of r2 per cent per annum, that the total amount of interest 
due is Rs. 3939-6-o, that out of the dues tlie defendants made no 
payments towards interest, but paid in all Rs. 58r only towards 
the principal of which Rs. 570 was paid on tbe 8th Poush 1333 
B.S. (23rd December, 1936), Rs. 5 on the 4th Poush 1336 B.S. 
(19th December, 1929), another sum of Rs. 5 on the 7th Agrahayan 
1339 B. S. (13th December, 1932) and lastly Re. 1 on the 25th 
Kartick 1342.B. S. (11th November, 1935) ; that under the Money 
Lenders Act of 1933 only Rs. 3000 out of the outstanding amount 
of interest is realisable from the defendants. The claim is accor- 
dingly laid at Rs. 5419. 

The defence is that shortly after the date of the promissory 
note Kumar Jamini Balav Sen remitted the payment of interest 
under it and agreed to a certain arrangement for realization of the 
principal whereby the entire sum advanced was realised by the 
creditor's estate long ago. 

Three years before the present transaction, the defendants 
on 12th June, 1922, admittedly had another loan transaction 
with Kumar Jamini Ballav Sen whereby the. latter advanced the 
sum of Rs.37coo to these defendants without any interest. To 
repay this loan by instalments the defendants created a usufruc- 
tuary mortgage in favour of Kumar Jamini Ballav in respect of 
their malikana interest in certain putni tenures. The net annual 
profit realizable from the putnidars amounted to Rs. 2590 and it 
was arranged that after realization of this amoünt Kumar Jamini 
Ballav wil appropriate Rs. 2000 towards the repayment of the 
loan and pay the balance of Rs. 590 to the Defendants in four Kists, 
viz., Baisakh, Sravan, Kartick and Magh. 

The case of the Defendants is that the money under the pro- 
missory note in question in the present suit had to be taken from 
the Manager of the Kumar as the amount was uygently required 
by them and the Kumar was not at Rungpore at that time ; that 
this is why they had to agree to pay interest ; that shortly after 
that they approached the Kumar in Calcutta and the latter remitted 


Vou. 76.) ^ > . HicH COURT. 


the payment of interest under the note and communicated the 
same to his Marnager'by a letter. According to the Defendant 
it was further arranged that the principal amount would be realized 
by the Kumar by apprapriating the balance of the profit payable 
to the Defendants under the usufructuary mortgage above referred 
to: Their further case is that since this arrangement they have 
not beem paid the balance due under the usufructuary mortgage 
and the same must have been appropriated towards the repayment 
of this loan pursuant to this arrangement. 


Six issues were raised on the pleadings of the parties : of 
these issues 2 and 3 alone are relevant for our present purposes, 
and these are :— E 

2. Is the plaintiff entitled to-claim any interest ? 

3. Is the claim under hand-note in suit completely satis- 
fied ? 2 

The burden of proving remission by the creditor and the 
arrangement for repayment by appropriaticn as alleged in the 
written statement was on 'the Defendants. 


In order to prove these the Defendants called for the letter 
alleged to have been written by Jamini Ballavto his Manager 
after the date of the promissory note. Noesuch letter could be 
traced in the'sherista' of the estate. The Defendants, however, 
examined the .then Manager, Surendra Chandra Lahiri, who 
supported their case. l s s 


At the hearing it seems to have been contended on behalf of 
the plaintiff (1) that evidence to prove the alleged remission was 
inadmissible by reason of the provisions of section g2 of the 
Indian Evidence Act, and (a) that asa matter of fact there was 
no such remission and no arrangement for appropriation as alleged 
by the Defendants. 


The learned Subordinate Judge however allowed the Defen- 
dants to adduce evidence to prove the alleged remission and the 
arrangement for repayment, holding that ,the case was within 
section 92 and consequently “the existence of a séparate oral 
agreement to rescind or modify the contract may be proved by 
oral evidence.” He, however, found that the Defendants failed 
to prove the alleged remission of interest by Jamini Ballav as also 
the alleged arrangement for repayment. 

According to the learned Subordinate Judge the amount of 
interest available for realization under the Money Lenders Act 
would be the amount not exceeding the still outstanding principal. 
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Consequently he decreed the suit in part, reduding the claim for 
interest to RS. 2419. 


Mr. Gupta appearing in support of the appeal contends :— | 

(1) That the evidence on the:ecord dearly establishes the 
fact that Kumar Jamini Ballav remitted the payment of interest 
under the promissory note, and that this remission discharged the 
liability to pay interest under section 63 of the Indian one 
Act ; and E 

(2) That the profits Ki the putni having been realized by the 
plaintif and the amount payable to thé Defendants under the 
terms of the usufructuary mortgage not having been paid to them, 
the Defendants are entitled to a set-off of that amount against the 
present claim. 

Mr. Bose appearing for the Plaintiff Respondent contends :— 

(1) (a) That in the facts alleged by, the Defendants there 
could be only an agreement to remit and not any completed remis- 
sion, and consequently section 63 of the Indian Contract Act has 
no application to this case ; . 

(b) That the alleged agreement to remit was void and inopera- 
tive, not having been supported by any consideration ; 

(2) That evidence of the alleged agreement to remit the liabi- 
lity to pay interest was excluded by section 92 of the Indian Evi- 
dence Act ; 

(3) ‘That even assuming that the evidence to prove such an 
agreement was admissible, the evidence adduced does not establish 
the alleged remission ; 

(4) That the Defendants not having claimed any set-off in the 
Court of first instance should not be allowed to make any such new . 
case at the appellate stage. 

In their written statement the Defendants did not claim any 
set-off. We however gave the Defendants an opportunity of 
amending their written statement by adding a claim to set-off on ` 
payment of proper court-fees if they so desired. They did 
not avail themselves of this opportunity and ultimately gaye up 
this part of their case. The question of set-off, therefore, need not 
detain us any longér. 

Before taking up the question of law mied in this case wé 
propose to examine the evidence on the record as to the alleged 
remission, assuming that such evidence is not excluded by section 92 
of the Evidence Act. . 

Surendra Chandra Lahiri, who was the Manager of fuis 
Jamini Ballave at the relevant date, has been examined by the 


4 
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Defendants..on commission in the present case. He served the 


estate from 1323 to.1336 B. S.- (1916 to 1929). It is not disputed 
that the -loan was really advanced by this witness, The witness 


gays: “Jiten having, asked me to- lend:this amount free of in-. 


terest, I said that I could not do that. I refused, I said.that on 
my own responsibility I could lend money on interest—if subse- 
quently an order to lend free of ánterest was forth-coming, he 
would get remission, of the interest. As there was no time then 
to bring an order ‘from the Kumar quickly I advanced the amount 
of that hand-note on interest after congalnng all others 
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I subsequently got the Kumar’s order that no interest was to be 
chargéd on this hand note and that dues of Jiten and others on 
‘account of maintenance (Mushahara) under the mortgage deed 
were also to be not paid to them.’ I received the sum mentioned 
in Ex.2 after I had got the order of the: Kumar Bahadur. Had 
his. order not been there I could not have accepted payment 
, towards the principal wher interest was outstanding.......... dissi vanos 
I got this order in a letter sent by post. I made over the letter 
to the estate, The letter was made over to the office of the 
estate." This witness is an old man of 7o and certainly is a 
respectable man. The only thing that could be suggested against 
him was that his son, who was cashier of the same estate, misappro- 
‘priated a large sum of money of the estate and that the witness 
had to join with his son .in executing a mortgage bond.in favour 
of the proprietors for the defalcated amount in 193c. We do not 
see how this fact tends to shake the credit of this witness or to 
injure his character as a truthful man. The mortgage in question 
is ‘still’ outstanding and to this extent he is rather under the power 
of the plaintiff. The facts testified to by this witness are simple 
enough and nothing could be suggested as to any difficulty in 
their perception or recollection. We are not prepared to believe 


that this old man deliberately perjured himself to support the 


defendants’ case. 


The Defendant No.1 Jitendra Chandra’ Choudhury has dig 
examined himself in this case. He says :—“Kumar} Jamini Ballav 
was à particular friend of my father and he was very kind to us. 
Jamini Ballav’s father Raja Janaki Ballav,Sen was executor to 
the estate of my grand-father according tO: Bis Will cconaustemeestaieel 
went to Calcutta and mentioned to Jaminiballav that'I............. s 
wanted the money to be free of interest. He agreed and said 


that.he.would write a letter. shortly . to- his - estate, saying. that no 
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, 4 


Givi. interest should be charged on the hand-hote,... ^en I met 
1942. Surendra Babu subsequent to this. He said that Kumar's letter has 
Jitendra Chandra Come asking him to take the amount from the Mushahara, free of 
oy yd .any interest, The Kumar's order was acted ypon”. 
S. N. Banerjee, Admittedly there was a very good relationship between the 
Pal, s. parties and it cannot be denied that Kumar Jaminiballay was , 
x very much kindly disposed towards the Defendants. Only three. 


years before this transaction. he gave them Rs. 37000 without any ' .” 


interest. The case of remission maqe by the Defendants is not at 
all unlikely in view of this relationship. 


The case of the Defendant finds ample suppoit in the fact that 
all the several repayments were endorsed as having been payments 
towards the principal. Kumar Jaminiballay died in 1336 (1929). 
After his death his Dewan Srinath Dutt wroté a latter (Ex. C) to the 
Defendant No. 1 on 26th November, 1929, calling upon them to take 
steps to save the pronote from being barred by limitation. On 
the very back of that letter, the Defendant No. 1 promptly replied 
by setting up this case of remission and adjustment by appro- 
priation. This reply is Ex. D in this case. In it the Defendant 
clearly stated that the Dewan knew of this remission. The Dewan 
in his reply to this letter of the Defendant did not deny this 
knowledge. On the other hand, he only pointed out that the 
question of limitation arose because there was no endorsement 
of payment on the back of the pronote since 1333 B. S. Even 
after this correspondence the Derenanma: payments were taken 
towards the principal. 

From all this it is difficult to discard the evidence of the 
Defendants in this respect. In our opinion it has been proved 
in this case that as a matter of fact Kumar Jaminiballav remitted 
the payment of interest on the promissory note orally to the . 
Defendant No. 1 and then in his letter to his Manager as pro- 
mised by him to the Defendant No. x and as communicated to the 
Defendants by his Manager. We have also no doubt that this 
remission was always acted upon and it was pursuant to this that all 
the payments were credited towards the principal. 

The defence taken in the present case involves two questions of 
law, namely :— 

1. The question of construction of section'63 of the Indian 
Contract Act, 

2. the question of application of section g2 of the Indian Evi- 
dence Act. 

The claim of the plaintiff is foünded on a contract whereby 
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f on, 8th June, 1925; the defendants Bt a ‘repay: ton ticcand 


the amount with interest'at 12 per. cent. per annum. The terms. of 
-this contract were redyced io the forny of a promissory, nóte.", The 
plaintiff has given in evidence the said promissory note, in proof 
-of the terms ‘of the: contract. {Khese, terms create , an; obligation on 


| the part.of the defendants repay the, amo unt; with. interest at.r2 _ 


‘per. cent; per ¢ annum from ath , June, 19254 Cds e ghon E 


t The defence E the .promisee ofuthe contract ’ ui m 
. dispensed with and. remitted in‘ part. the performance of this:proniise 
: by dispensing with and RE the obligation : to pay Miss interest 
sander thecontracti¢ Suite. i ese. ougitupr Bee 

: It is ‘not. iaa on this: act-of remission’ ‘or "dispenrig with 
E obligation to:pay:interest .under'the ‘contract -was not supported 
by: any..consideration. : It wasia»purely gratuitous” act: ‘and was ! fiot 
in pursuance of any piior agreement.. TOE 
.A'he question is-whether-section 63 of. the Indidn : Contract Act 
ecu such;»remission «and attaches to dt the legal igen 
extinguishing the. obligation to. pay: : interesti c cm alee ratte, of 
s» AS the act: of, remission. consisted only.:.of.a certain , stateinent 


made by the promisee, namely that “I dispense with ‘and ‘remit ` 


„the obligation:to, pay interest”, the’ nexb quéstion ris whether. evi- 
` -dencé of this statemént. is excluded by d the Indian Eyi- 
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rdence Acte Lan nude tig 0 B2 3 iu E we Mas quein] 
!7-[The, two.’ are obviously: distinct. Mr andi'must ‘be: kept 
distinct, «. eub. dx eg. adus Ui) DIRE ES hag vina! pq cns : 
v, In a case like. the-present the; questions .thatimayz ‘fall to be con- 
sidered would, inter alia, be the following: ., Aii miea h 
nodqts c (8)- Whether. theré has béen remission" ona mere agreement 
to remit ; E E a E E E wis e lebt 


. te (b) -(y Whetlier the actvof-remission neéd be~ supported’ by any 
consideration in order ‘to--have: :the: legaly: effect of. discharging: or 
„diminishing the: „obligation. of:the promisor.:;.: fi 5« Qu Se. ee 
ic iii) Whether the agreement to remit-neéd. be «supported: by any 
y consideration iniorder.to have the legal effect:as aforesaid 3... Iv. 
sii} 2. ¡Whether thé remission onthe “agreement to remit’ needvbe 


' expressed-in-any. particular form. in Che: that it may *>havethe-in- ' 


tended- legal effect js ti 6 v0 H a6 19 Lg Su ac du 
-9 :3« Whether-the remission or the agreement.to^rermit ih 'Qüestion 
„can be given.in evidence'in the cases. olay ie ave GT vU 


- The first,groupiof questions falls to be! answered With ifefererice 
E a provisions of the Indjan; Contract ; Acti. ae ee 
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ue - The second question is to be answered ‘with, reference to the 
1943, : provisions of the Indian Contract Act, and the Indian J di 
ftida, Chandra EE : : 
y CANONE : 'The third question is i be ‘answered with reference to the po 
S.N. Benéjjes. a visions of the Indian Evidence Act. % ie 
^ Pal y. The question 1 (a) is- -principally a question of fact 2 ds 
e _ “answétéd on the evidence in the case. ga i 


Section 63 of the Indian Contract Act speaks of 'remiission' 
and does not concern itself with any agreement .to rémit. What- 
ever be the legal effect of remission contemplated by the section, 
.&n agreement to. remit does not produce that effect. When “an 
agreement to remit’ 1s pleaded in defence, the plea. is really one in 
enforcement of. that agreement only. Such an agreement if . 
; enforceable and if enforced will result in- remission and it is this 
; enforced remission .which will produce the .ultimate legal, effect, 

| any. I8 ae = RU 4 

: It follows therefore, that ; when what is s pleaded in. ae is 
Sealy an agreement io remit, the agreement must be established to 
be enforceable in-law. If it is not supported by- any consideration, 
-section 23 of the Contract Act will stand in "the way of its en- . 

- i . forcement, s : | nt : 
l . A remission as ET from àn agreement to remit, 
however Stands.on a different footing. Section: 63 of the Indian 

Contract Act deals with the case of remission and must. now-be 

.taken to be the settled law that in order to produce the legal 

effect such a remission does not require any support either: in the 

-shape of a consideration or of any prior Lcd Chunna Mal 


v. Moolchand (1). E " 
- In Chunna Mal v. Mool Chand Ram (x) Harrison and Campbell 
JJ. of the Lahore High Court observed : - Mak AG 


“The section is a clear departure - from the . English law on the 
‘subject and if we may say so, a yery wise departure and specially 
suited to the conditions. of this country. It is clear that -‘the 
section is not to be used by a plaintiff as creating a cause of ‘action 
and that it does not entitle. the remitter to improve his- own 
„position and to enlarge ‘time '.or to -make*a remission. tò the 
i . detriment of the other.side, but whether the remission ibe-accepted 
, in so many wotds or not, it creates a plea. which .a -defendant 
-can always urge to meet an action. It does not contradict or 
vary the provisions of section 39 by «dispensing ‘with action. ‘by 
-the other -side before the institution of a suit: The womitiange 
(1) (1928) L. R. S81. A-1854; 4C... J. 509, 


Vou 76] . . Hio court. 

tan,.never, by itself, ; entitle a ay tó- Sue, but ‚does. afford | a 
protective. plea and enables a defendant to -meet a spit. instituted 
„by the. remitter. . = Many authorities have been „quoted to,,us, bnt 
“these all deal with me converse proposition when a man- trje3 to 
„take advantage of a remittance or extension ,df time given by 
„himself to i improve his position. and to prove. that this «unilateral 
“act has borne; fruit - to his advantage. ‘This :of -course :can ,neyer 
‘be allowed, but’ the , section does empower . a. defendant. to take 
advantage of a Concession. made by.the. plaintiff and to, plead that 
.he could not be expeeted. to do what, he had . been, -definitely 
“told. he need, not do,.and that he is: absolved. ,He; need not prove 
"consideration | for the. absolution, and tbis i is, in our opinion, „made a5 
clear as day by the wording of the illustrations. j 

_ . This, view. found the, approval ‚of, the - Judicial Commitee 
"Their. Lordships of, the Judicial Committee observed* :— , 


“The appellants contendéd that section 63 - applied . ae where > 


t there was an agreement to. dispense „or a contract, supported by 
consideration, , to, do so, “and. that in any. case,it .could only operate, 
;when the, party. dispensing, had performed . his part of, the contract 
and only something remained . to , be performed . on the : other side, 
unless dispensed with:  <Adaji Sitaram Modak v. - Lrimbak 
Municipality, (1r. They: further .said that, if -they had been 
wrong in. refusing . in advance to - accept, bales, , this , repudiation 
had not been accepted by the. respondents, and therefore , the 
contract remained .. alive and ought to , have been performed, Jt 
„is evident that: the alleged. dispensation unger section 63, is by 
„itself a complete answer, unless , the Absence “of contract | or con 
. sideration ris fatal, for the appellants again and again dispensed 
‘with the performance by the respondents, of their promise ,.to 
. deliver the goods contracted for, and. they, cannot recoyer damages 
for the breach : of..a promise. touching the performance, of , a ns 
they wholly dispense. with. 
' “In Abaji Sitaram Modak v. Trimbak “Muncipality (1)! Chief j us- 
N tice Jenkins deals with section 63), and holds that the prpmisee men- 
' tioned in section 63, can only. do. the. acts he is byt that. section em- 
powered to do, if. there can, be an “agreement, (as defined by, a(e) ) 
 Amongst “the parties. to that effect. At page 72.0f the report, ofthis case 
‘the learned Judge i is reported . to h&ye expressed. himself, thus — pem. 
"Therefore we hold that, assuming. that there wasa ; egal resolu- 
tion, ‘and that it was communicated as alleged, still, inasmuch 


“'*See page 509:0f 47 C. L. Je 
W (1903). L. R; 28 Bom. 66. -- 
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pd 


viens ‘asta dispensition or rémission” “uhder section 63 fequires ‘an agreé- 

942, : mént or cnm ‘the < resolution was” OF no legal "effect since 

` Jitelidra:Gbandra ` ‘the oe of. se&tion | 35 ‘Bombay ‘Act Ir ‘of p have’ not been 
RG E rbd Cobsérved’. : * xen n E X04 Be ee fedet. 22g S dub 

S, N. Banerjeé: "With this their Lordships are- “unable td agreé. ne language ‘of 

pa y, He séctiori’ddes’ not G fo any such’ agreement and Ought” ‘not 

"mne ^to bel enlarged "bý any implication’: "o£" "English" dotrinés; 'On 


ys 


-ihis fhey agree ‘with the-Tearned Judges of- the High Court”: Mus 
:-' Mr. Bose appearing für the respondent ‘Sontehds ^ `$ eg 
ays That section 63 of the Indian Coiitract Act i is "limited'i in its 
opefation only": to’ the’ cases Were the perforniance’ ‘has dlready | 
fallen “due and’ contémplates” remission only of - overdue perfort- - 
mances; - e cubo tec De Ake EU Ws » ` Sas aw 
-'(2¥- That the section ee em only ‘those cases where the 
remission" causes’ céssátion: of: thé ' subsisting ' ‘contractual - "relation 
altogether’; -' dE ME TEN MU TES 2 EP wes PEE gn 
- c8) that the words" ‘wholly’ or ‘in part’ - refer "to- casés: of 
: ‘remission in full’ when - the whole “performance s" still due and ih 
3 part When! only- that part of- the perfoiniance i is- still' left: to ` be 
-performed, so that aftér remission SE. of" the contract. ‘Yemains 
“for the futare’s Ee "ge SP med 5s AMBOS E PLE. 
EA that'when, as in ‘this case, . the alleged rémission rélates to 
future liability, it is only” an agreement to remit and is- of’ no ‘legal 
consequerice unless supported by consideration, 2 "nh aes. 


-t Section 63 of the Indian Contract Act runs thusi—- i505 7. 
j 


V 


"Every ‘promiseé ‘may ‘dispense with- "Or. rémit, wholly ' or in 
‘part, the performance of -the promise made to him, or- may extend 
the' time ‘for such performance; or: may accept instead “of it any 
' satisfaction wbich hë thinks #07? 7^ - et a al 

"The section uses the Words “tlie” perforinance of the promise" 
"without any qualification. On the face’ of the’ séction these’ words 
do not limit its operation 2d to the cases "where- the performance 
“bas ‘dlready-fallén due. ~ ` owes EEE ws ey ee 

"Thé words ‘disperise’ with’ méah' "relax, give exemption from’ 
"render needless,’ ‘do without" ‘annul: binding force 7) ss 

' The word “remit means ‘pardon’; ‘refrain’ from exacting”: s 

' "The,use" of’ the. Words "dispense with or femit lakes" the sec- 
tion comprehensive’ ‘enough to" cover all the "cases “irrespective of the 
"qüestión whether 'the performanée of: tlie promise’ lias or ‘Has not 
‘already’ fallen duew ~ ^? * 7. M A aN as 

There is nothing again in the section. which. lends any support 
to the second contention of Mr. Bose, "The-words: ‘wholly ‘or in 


N 


oL: 76.] - ^ HIGH COURT? m t- 


pare qualify the words’ “dispense With or remit? and 'clearly 'coi- 
template ‘remission in” part. Refhission in’ part’ ‘may ‘ have the 
effect of varying or subtracting’ from: the ! ternis! of: the original `. 
contract end may" thiis create šone difficulty Tegarding the question 
of its proof.’ But that is a different question ‘altogether: and should 
"be ‘kept? ‘distinct i from the’ ‘question under consideration riow. = 


3 Kd regards the third contention -of "Mr. Büsé er don't see wliy 
a future liability cannot be re mitted “$n | presenti ‘and’ why remission 
of & future ‘liability: Would necéssarily reqiire! ai agreement to 
remit. ‘As has been pointed" out ‘above, " ‘the’ section contemplates 
only acts of remission and has nothing to' do’ with - ‘an agreement 
to’ ‘remit’. The defence in the present case’ did: wad plead ‘any 
agreement to'rémit but pleaded ‘completed remission. ‘°, -> - 

' The ` first ‘part of' the’ section really ‘provides “for a form of 
" extihguish ert ' of an obligation by release" of” the promise or'by 
"fratuitous abandonment’ of it. By ‘a contfact ‘the’ promisor places 
‘himself’ under ‘an’ obligation ‘to -perform the promise.” ‘He’ -will 
also have a right to perform it and may have other Tights depen- 
‘dent on such peiformancé. The promisee ina ' contract will have 
‘corresponding "rights -and obligations. ‘Tlie section ‘authorises’ the 


promise to give up his right to the” performance either wholly” 


órin part without, of "Course, affecting the tights of "the promisor. 
The act of’ remission "contemplated by the first part of: the'section 
is‘ calcülted' to affect only the right of the: pfomisee" and ‘the 
corresponding obligatión ‘of the promisor ‘and ~éonsequently thére 
is nothing wrong in its being merely ' a patulus unilateral ‘act ‘of 
rd Aa E P oem 
‘The’ answer td’ the question Whether , the ` rémission ‘or: the 
agreement to” remit ‘need’ be expressed in any ‘particular form i in 
"order that ‘it’ may have the intended : legal" effect, depends - upon 
the'facts of any. particular’ case. ^In the present:case the remis- 
Sion in question was merely the remission of the performance “of 
"the promise to''pay interest: lt-was- ‘the ' remission of existing 
"and future ‘débts ' and the lá did not réquiie. itito Pe pu any 
‘particular form. =! — 5 7 8" i 
- The form in’ which this remission~ was ee may'^have an 
‘-important "bearing:on the other question, nàmely, ‘whether ` it-càn 
be proved by any evidence in this case. But that"ageiri ‘is’ a 
boaa ‘question’ Hines ftom: the oné' under our considération 


' here. E E Diet out ELE Em ase. 
'- "The case of the deferidahts is-that the facium. ‘of “dispensing 


„with or remitting’ the: obligation to pay interest“ ias- stated "orally 
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enu. to’ D.W. : by Jaminiballav, the promises,. &nd was put into 
1943, writing by him in a letter written by -him to his Manager Surendra 
oo Chandra ' Nath Lahiri., The defendants rely on 
ur id —,. 1 the oral statement. of the promisee made to the defendant 1, 
s. N, Banerjee, ‘saying that no interest should be charged on;the handnote, 
Pal, ^ 5. 2. ‘the promise of .Jaminiballav (the promisee) that he would. 
~— ' write a letter.to his Manager of the estate saying that no interest 


should be charged on the handnote, 
3. . the fact that such a letter was written by him to his Mana- 
-ger stating that no interest should be charged on the handnote and 
that this order was given, effect: to. 
‘So far as the second of the above three items is concerned, 
it was at best merely | an agreement to remit and standing by 
Itself, would have been of no avail to the defendants, as . admittedly 
this agreement was not supported by any consideration. Conse- 
quently we need not stop to consider whether any evidence of 
such an oral agreement would be inadmissible under section 92 -of 
_the Evidence Act, : : 
As regards the.other two items the question is whether any evi- 
dence is admissible to prove this remission expressed, as it was, by 
= the statement of the promisee. 
: Section 92 of the Evidence Act prohibits evidence ‘of any 
oral (1) agreement or (2) statement “for the purpose of contradic- 
: ting, varying, adding to, or subtracting from” the terms of : 
contract when. such terms bave been reduced to the form. “of a 
‘document and have been, proved by the document itself. “Here 
there is no question of oral agreement, The act of remission or òf 
dispensing with is not an agreement. It isa completed act purports 
ing to make the. immediate remission of the ‘obligation. 

‘But the act itself consisted of a mere statement of the promises 
viz., that pene with or remit the interest payable under this 
, contract”, - l 

So far as the third jemi is concerned it is a statement in writing, 
and consequently is outside the prohibition of section 92 of. .the 
“Indian Eviderice Act. If we accept the evidence relating to 
this statement then it; becomes immaterial. whether or not the 
defendants can give evidence of the earlier oral Statement made to 
_ the defendant No. 1. f i 

The letter in question, if in existence, must dis been..in the 
: — possession or power of the plaintiff. The defendants called for 

_the same, but it was not produced by: the plaintiff. In. these 
circumstances the defendants were entitled to adduce seeondary 


; 


l 


Vor. 16. age COURT. `` 


s. 
‘evidence ót ‘the’ contents of this letter under’ section 65 of the 
Evidence Act, ‘and: they proved - it ‘satisfactorily by; examining 


the Manager himself to‘ whom the letter ' was: written. ' Fhe Mana-` = 


ger. in his _ evidence ees “I subsequently ‘got ' the’ Kumar's 


order that no interest ‘was to De! ‘charged on ‘this hand-note’ M PUES: 
im NEUE ELI got this order in a léttér-áent 
by post." Ln. i dL 


» dn "Our opinion the evidence in the case sufficiently establishés 
the fact’ that’. the -promisee conveyed his order of remission 
by a letter.written to.the ee and this order was given 
effect to. Wire HESS. og 

In view of the above finding the other question, namely, 
whether the oral statement of the promisee remitting the interest 
can be proved by any evidence in this case, does not require any 
serious consideration. io A 

:Séction 92. of. the: Indian Evidence Act lays..down that „when 
the terms of a written egntract have Bie Ry T the docu- 


Ue 2 PE a 


ment itself, --"no:evidence' of? any oral isi bares i40 statement 


shall be admitted .................. for the purpose of d 


varying, adding-.tó,. or subtracting from, its. terms." If the per- 
formance of the promise is.remittéd wholly. the remission operates 
in total extinguishment ‘of the rights of; the promisee- under the 
contract and there i i8, therefore, , .no. e of its contradicting, 
‘contract. Section 92 of the Evidence "Aet. -cannot stand in the 
way of ‘proving ‘any statemént expressing “such * remission: * The 
"quéstion i is. whéther when, as in‘ the” present case, "the remission 
is partial “arid thus does not. operate . in ‘extinguishment of” the 
rights under ttié.contràct, an evidence of such partial rémission can 
‘be said to be for any of the purposes referred. to àn section 92 of 
the Evidence Act., XR a rt Ms TOM NE RENE M 

. It may .be. contended. that: remission -when proved does. not 
‘contradict vary, add-- ilo or ‘subtract: from the‘terms of- the 
‘original contract. Thé terms: remain: «intact: and’ ‘operate . ‘fully. 
“The ‘remission’ only ‘digchargés the liability resulting ‘fron m ‘the 
operation of the terms. The efféct of remission comes “in only 
‘after-the terms: of ~ ‘thé original contract operate fully.” "There. has, 
however, been a good deal of divergence of judicial opinion’ on 
„this point, and: .as it ;is. not enecessary, to decide, the point for 


„the present «case I-refrain from :expressing^any further: :opinion | 


.on it. . . pnt oe, iua ens 
We have already examined the evidence- in thé “~case' and 


- 
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k 


have, arrived at the conclusion that aS 8 matter of. fact Kumar 
-Jaminiballay,. remitted. the payment. of interest, on the ‘hand-note. 


; dens Chandra’ The plaintiff, in our opinion, , is therefore hot. entitled to am any 


Rb Chowäbyry 


interest on, this, note. pu vo Ae ure , 
i therefore agree that. this ‘appeal. PN be allowed, and, ‘the 


Maine p a+ 


Se N. Banerjee: 
d c y cross-objection: dismissed and I cohcur in the order “proposed by 
eee my ‘learned brother. AT » 
E 1 Vt 
As} Te Ma > ZA je dre aO UN 3 ses ‘Appeal a allowed in -part and 
pu, f hey? ato oF pepe "r 4 ILLAS NELLE Cross; objection dismissed, 
5 te - E i UE wi D ^al 7 ^B. > t EIU. rj -trf oa if 
(pem. Up ee Ve 000 cg Ci wos Rar. 8 g dm 
f E aish Wr: Pode 21 d Hm L i pe E t titan 4 i rf e PGN 
po.dwrüst Fai Ce BL a6 guter aoe ck o elsi 
il : . i al a ast V A Obr? 
Before Mr. justice set Nasim Ali did: àrr. Justice Rs Bi Pal, 
foe a reais "Lowe a SUS DS =. ake [a B QT. 
Crit. dis DHARENDRA. KRISHNA.: MUKHERJI 4 AND ANOTHER . ; 
i . 1942. : cid sige. 3€ 3 dee BOR A ‘3. : aOR rabo. Re d le 
= auta o ‘ * > torts 
: ee “si eed “NIHAR a al p omnis, waT qon 
March, I9. M y Jo Ši i ftu E Hos" onl o te? ; n "d } 
Mays 1, 45-5. ar ` AAND eba ti i Ne 
db v o5! DHARENDRA KRISHNA MURHERJP.. b/t 
eee a2 oe, od 5c Bi dos. ai Up : U. e H "e t i} a “sy a ^ j ail Nu 
X Ps ^d an ! a 4! din 
Digest i NIHAR GANGULY ‘AND OTHERS.% obt mugis 
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err: oP "O*gLs b ue TOUT oa 4e OO AG. ott 
Putni sale—Setting aside of Pu Putni Tolan ui pf J819), Section, .8— 
Petition Jor sale, presented. by semindar £o Deputy Callecior Excess specifica- 
ion of amowii in the nor ‘fect of—-Due service of. notice — Mode of proof, 


not strictly Yollowed—Stathte, if mafidatory. BW o 


Zhe tieu va Em Me dO YM 
g r Curiam . The: "acceptance of ‘petition of sale des ier 2 of 


"Sectión 8 of 'the Patni Regulation presented need not be “by” “the hands” of “the 
- Collector. It fs within the competence of the Collector to appoint! the’ manner 
"lof presentation ahd whea the petition is-presented in that manner, itis presen- 
ted to, the Collector. within the meaning of the'aboveisection:: p, LIS Sg 


sd The; failure. of the,zemindar to.follow strictly. the statutory, mode’ o£ rool 
laid down; in paragraphs 4 and 6 of clause 2,of Section 8:, of the: Patni Regula- 
tion is not, A , ground, for re re versal of putni pale., 1 a ees E 


ey td oa P NE a P3 
` Sona Beebee y: Lai ‘Chand Chowdhury (1), and Privy Council cases, approving 
Te followed; i z: 


zt “if, 1 v 
- 


ta "C ^" 


LI 
aid 


ET 


: - 
i. Y’ LIC TEF A ME edo than La'u 7 
+ 


wl + Appeal “from” Original’ Degrees’ “Nose 205 and 206 abies! the 


_ tecrées of S.. Ahmed Esq,'Subordinate Judge, rst Court, of ‘Hooghly,- dated “the 


27th September, 1440. 
oj), (1868) 9: WR 


= -— ^ 


2 * [d - r L x - ’ 
dod X as Se SS 


"(fir 


Vor. .76.] Tt HIGH COURT. Lol 


“Per Pal, J: ‘The'requiremenits'as to-(a) contents’ of 'the'nòticè, (b) places 
where the notices are to be served, (c) the time of service and (d) the service 
itself are mandatory 5. those requiring the procuration of Soke presa Or 
certificate are merely directory.. s gin uae 


‘The service óf notice will be complete ‘and’sufficient as soon‘as the notice is 
stuck up in some conspicuous part of the defaulte?'s'Cutchery on the ‘defaulting 
putni ; this service itself is referred to as publication in the . section... The ivord 


‘published’ means the same i as ‘served, as in ihe ee of notice. at the © 


zemindar’s Cutchery..-, 5^ E b s "TIT 


+ 


' The service ‘tan’ be proved iy eyidence other than’ what is — by 
Section 8 to be proéured:by-the peon v “Ram Sebak Bose v.- Fisica Dase 
(1) and Makaraniof Burdwan v. Mritunjoy Singh (a). i E 


When the service (a) is either not controvérted «b)' ‘or though T" 
is proved to the satisfaction of the Court by the eyldence on record, the defect or 
irregularity in-or the total absence of the statutory, evidence (that is, receipt, 
signature of attesting witnesses’ or cértificate of the’ Munsiff &c.) will be irrelevant 
consideration and, will not in-the least "affect ;sale : , ‘Maharaja of , Burdwan v. 
Sm. Tara Sundari Debia (3) Maharani of Burdwan v. Mritunjoy Singh- (2) ; 
Sona Beebee v. Lall Chose RUE) (4). 


i "When the service is 'controvertéd and ‘the’ T aliunde of “the service is 
evenly balanced, the zemindar must fail: Maharaja of Burdwan v. Sm. Tara 
Soondari Debia (3). A T " : 


è VM eE Aa. s É ~. 4 

Where a statute is passed to create duties performable -by . any ‘person who 
brings himself within ‘the operation of. the statute, the question” "often arises as 
to what liability-is incurréd by neglect, omission or-réfusal to perform’ ‘statutory 
duties, This question usually resolves itself into’ the’ enquiry whether the 
provision is mandatory Or directory. .If it is directory, .the. disobediance to the 
act does not entail any invalidity. If .it,is mandatory disobediance entails 
serious legal consequences : amounting . 1o, the invalidity of the act.done in 
disobediance to the provision. 


The scope and object of a statute are the only guides i in. determining whether 
dts provisióris are ‘directory’ or impérative, ‘la the" absence of an express provision 
'the intention. of the legislature ' is to' be. ascertained by ‘weighing’ the conse- 
quences of holding a statute to'be directory ' or’ imperative- ‘No- universal ‘rule 
can be laid down, for the construction of statutes as to” whether any enactment 
shall be considered directory, only. or obligatory, | with an, implied nullification 
‘for disobedience. It is the, duty. of the Court to try to get at the, real intention 
of the desire by carefully attending to the whole Scope. of the statute. to be 
'constrüed 1" The Liósrhood- Borough ‘Bank v. Turner - (S). In ‘each’ case the 
subject matter is'to be looked to arid the importance’ of the provision "in question 
PERNA to the g object intended to’ be’ ‘secured by pe Act; is to'be 

. Penis eo 5 z` VEO Eon Sax E 


(1) ern R. als Ay OY ;'14 B. L: Rego ; 23- WR. 113. ;-4 P. C. R..72. 
. (2). (1888) L: R.'14 1A. 90 ; L Le Rat4 Cale. 365. | tenes 63 ux 
(3) (1882) L. R. 10 I. A. 16 ; L L, R. 9 Calc. 619. au pe pe ia 
(4) (1868) 9 W. R, 242. a 

(5) (1860) a Deis F and Jo. §02-(507)(per Lord Casp L C. yu n^ 
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Civa 


Areias ated 


taken into consideration i in order ,to see whether the matter is compulsive or 
^  . 1942, merely directory. , 
r 


Dhareñitra Krishna - When powers, rights or 4inmunities are granted iin a: direccion that gem 

Mukherji regulations, formalities or conditions shall be complied with, it is“ neither: unjust 
Nihar Gà "We nor.inconvenient to exact a rigorous observance. of them as essential to, the 

P EN acquisition of the right or authority conferred, . 


Per Curiam : ‘Incorrect specification: of ' the balance. due in id notice of 
sale is a ground available for the reversal of the putni sales. . : 
Per Pal, J. It is mandatory that the balance actually due should be 
specified in the petition under paragraph E Section, 8, of the Putni Regulation 
and any excess specification an this, subject to ‘the, maxim, De minimuss non 
: curat lex will vitiate the sale: Kiran Chandra v. Brojesh Chandra (1) followed, 


, Appeal by Plaintiffs. Putnidars, -eass 
i = ` Suits to set aside puthi sales, - o0 17075. NS : D 
i The material facts appear from the, Judgment. ` s a Pp 
Messrs. S. M. Bose on Apurba Charan Mukherjee for .the 
Appellant. - 
Dr. S. C. Basak and Mr. Suresh Chandra Janak for the Respon- 
dent. ` 
c. A. y, 
The following ENN were delivered : d 
Mies: .. Nasim Ali, J. :—These two appeals are against two decrees 


of the Subordinate Judge of Hooghly dismissing two suits insti- 
tated by the appellants in the First Court of the Subordinate 
Judge at Hooghly for the reversal of sales of two patni taluks viz. 
Lot Rampura and Lot Haripur in the district of Hooghly under the 
Bengal Patni Taluk Regulation of 1819. 

The material provisions of the Patni Regulation are these : i 

Section & “First :  Zamindars, that is, proprietors under direct . 
„engagements with the Crown, shall be entitled to apply in. the 
manner following for periodical sales of any tenures, upon which 
;the.right of selling or bringing to sale for an arrear. of rent may 
have been - specially reserved by’ stipulation in the engagements 
interchanged, on the creation of the tenure.” - 
i “Second ——On the first day of, Baysakh, that is, at the com- 
_mencement, of. the following. year from that. of which the rent is 
due, the zemindar shall present & petition * * * * 
to the collector, containing a specification of any. Balances that 
may be due to him on account.of the expired year: from all or 
any talookdars or other holders: of an interest of the nature described 
in the preceding clause of this section." — ' -< 


(1) (1940) 71 C. L. J. 110 (120) p44 CW. N 415 (421) 0- o 


"Nor. 76.] * ee LO HIGH; COURT. Avot 


, ^, “The same shall. then bee ‘stuck, up, in some. conspicuots partiof 
is cutcherree, «with; & notice; that, i£ thei amount. claimed-be' nòt 
J paid;before, they first -of.jyte. following; .the;ténüres: of: ithe ‘defaulters 
will on that day be sold: by public sale in liquidation.’ ,.^ «^ . ': 


1 


^ ®Adsimilar notice shall ‘be stick tip it the" Stiddar‘Cuttherree of 
‘the:zemindar/hiniself, and a/topy Of? éxtract -6f ‘such ° part of ‘the 
Inotice as may apply 'to:the individual” cite; sall- bé by hir sent, 
‘to be similarly -published: ‘atthe: vulcherree] ‘or "at the: ‘principal town 
oF village! upon. land fofthe défaulter.2 isis sri 19 ridrauz 
“The zemindar shall Be ‘exclusively \“sifiswerablé" "for" the: dun 
“vance ofthe» forms!' above: prescribed, mid: thé -notice TéQuited to 
‘be sent!:into~ the tinofussil‘shall'-be--Sérved - “by a ‘single! péón, whb 
‘shall. bring back:‘the receipt: ofi thé defaulterj^- or ‘of ‘hisi iinnager, 
dor the same’; Lorin the -event of” inability /to" procure” this, : tHe 
signatures of three substantial persons: ‘residing’ "In the : neighbour- 
hood, in ‘attestation of: the- notice ‘having’ beén "ütught arid: . pub- 
‘lished jon the'spot.t £e: 22 5 hot PY s eod anam 
. “Tf it skall appear from “the tenor of the! ‘receipt or a 
in. question; thatthe -notice has: been published at any- 
previous to:the fifteenth of the month: of- Bysack ! it shall’ bea ue 
ks warrant. for the: sale to -procéed- upon ‘the day appointed. zi y 
Ke “In case the: people’ of: the village: should ‘object ‘or réfuse to 
sign their: names in - attestatioh, the! fon'shallg ‘go to" the cutchérrte 
of the nearestimoohsiff -or- if there/-shall!be': no Jmoonsiff; to^ the 
‘nearest thana,.and, there make , voluntary oath, of- the'same having 
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-been duly published, ;—pertificate vto. which. effect shall be signed | 


and. sealed by the said:officers, and deliyéred to the,peon:" s. un 
[Section 10—/'À person, shall attend on the. part-of; the. Zémündar 
with a particular statement of the. payments;, made , up to .the.day 
of sale,.on account of the balance of. each advertised lot,.together 
with the receipt, ,for, : or, certificaté; of; the: notice , directed :to be 
published: in, the mofussil ;-nor.shall any Jot ibe put up ito: sale 
-until the statement i produced, ‘shall. ;haye .béen’..inspected,:..and the 
existence. of .a balance „for the, year: ascertained. therefrom, nor 
until the receipt ; for the; notice- shall. have .been»fead } the obser 
-vance of which, form shall: be . recorded; ina’! [separate. roobakaree:to 
be held upon, each lotsold.^ 5.) s od. a hirot ie gota inc 
: ^ Section 13. “First. With reference to the injury that. nay 
be brought - upon ; the holder iof ia ,talook |.ofzthe ‘second: degree, 
by: the operation “of: |, the preceding: rules, :in:-case ‘the «proprietor 
of the superior, tenure, .purposely!, withholds: the: rents ‘due from 
himselfito the semindats. after „having . realized. his: own :dues:-from 
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! the.inferior tenantry, it is deemed necessary-to alfow such /a/oo&dars 
: the means of' saving their: tenures’ from the ruin’ that must’ attend 
-such a-sale, and the ico rules aid accordingly been enacted 


- 


for this purpose. |- ;7 ^. ET 


~. “Second. Whenever the tenure sof a prom of- the . first. Mies 


„may, be advertised for sale.in the manner required by.. the. second 
“and third ‘clauses of section 8 of this Regulation, for arrears. of 
Tent due-to the. zemindar, the falookdars .of the second: degree, -or 
any number of them, shall be entitled;.to stay the. final»sale, by 
„paying into court; the amount off balante'that may be declared 
-due by the person attending .on the part. ofthe  zeminddr on the 
day appointed for, sale: inlike manner. they.shall be , entitled .to 


. lodge, money antecedently, . for the. purpose of. eventually answering 


any demand that may remain:due-on the day fixed. for the sale; 
and should the amount lodged. be sufficient, .the. sale shall not 
proceed, but after making good to.the .semindar the: amount" of 
his demand, any excess shall be paid back to the. person’ or persons 
who may have lodged it.” ^. |, - M Sey 

‘Section r14. “First. Should the balance iona by :& semin- 
uh on account of ‘the rent. of, any under-tenure, remain unpaid 
upon day, fixed .for the sale of the:tenure,. the sale: shall 
.be made without reserve in the manner, provided for.in sections IX 
and X of. this regulation ; nor shall it: be stayed or. postponed 
on any account, unless the amount of the demand be lodged: 


::"Tt shall. however, be competent:to ` 'any party desirous of ‘con- 


mes the fight of;the-semindar-to maké~the sale,’ whether on 


the ground of-there having been no balancé'diie}- or on any- other 
ground, to'sue. 'the- sémindar for 'the reversal of "the saio, and ` 
upon-establishing a sufficient. plea, to Pon a decree with ‘full costs. 
and damages. 55€. ^  .- -. M 2E ae es 

: 3 “Second,. In cases also in: which a a -talookdar may contest’ ‘thé 
Zemindar’s deñmarä df -any ‘arrear; as ‘specified in “the notice 
advertised, such ¢alookdar shall be ‘competent to: apply for bum: 
mary investigation, : at. any time' within- the- period of notice; ; thé 
semindar shall then -be -called' upon to: furnish his" cedcoleat ‘and 
other proofs at the “shortest’convénient notice, in ordér that: the 
award may, if ensi be eos odi the - S appointed for 
sale. tac, cd PE c E 

` "Such award, if :so made, “will of course us the- ulterior 
(o but if the' case ‘be still'pÉnding, -the lot shall be“ called 
upin its turn, notwithstanding the suit; and; if-the -zemindar' ot 
his agent in attendance: insist, on ‘the -demand,: the sale'shall be 


LÀ 
* 


~ 


~ 
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- niade' on ‘his esponsibility ; ; nor sháll it bé! stayed, or: the summary EIE 

‘suit be allowed to” proceed;:ufless the. amount; claimed be* lodged . $942. 

in cash’ or in’ Government: securities; or in-currency notes, by .pbizhdra Krishna 
'the-talookdar contestipg the demand: ;.and° if such deposit® be not Mukherji 


-inade; the-alleged defaulter will ` “have no: ‘remedy, “but “by-a°-regular -Nihai iGanguly. 
‘action. fór'damages and for -reversal-of: the sale':uiess lieimiakes an or 


: Nasim Ali, F, 
aaa under: section Y4-A." duas uu I od Dole uan -—— 
' -The càse óf the appellants'i is ‘that the sale- of he” tivo patnis is d 
"liable to be sét'aside on the following grounds i b. Cursus SMS ONT 


(1) that the petitions ‘of. the zeinindar respondent) undét tlie 
first pardgtaph of’ ‘second clause of section 8 were Bot jresetited to 
‘the collector of thé district) D ME E UP. deus 2 
f (2) that the ñotices” required to be. served ' wider  pésdigiipt 
4' and | 3 of the second claise © of “section sg were “essentially 
defective ; i ; EA nS 

- (a) that the said notices’ were not published. "af the kutchery 
of the appellants as required by E third Birgiaph of. the' second 
Clausé of section-8 5 :' el s 

a (y that the peon who" served ‘these notices did not bring back 
‘Signatures of ‘three substantial péfsons residing ih the feighbour- 
hood ir attestation of. the notices ‘having been brought and pub- 
lished ‘dt’ the küteláry | of the appellants as y required. by paragraph 4 
< sécond clause of section’ oxo dde Wo cus 

' (8) thát' the EETA ‘of the peoh! ‘that the” notices were 
duly püblished under ' páragraph 6: of Clause a of: Section n8 was 
not’ made immediately after the püblication: ‘of. the notices. - a 
' +The facts which" have a material bearing on the: first ground 
are these :: 'u Ac cg XC Mn nex ts enna v ae ull 

' The petitions óf ‘the: zemindars ud thé first paragraph ' of 
second clause-of section 8 were addressed tb the Collector’ of the 
Hooghly district. . They were received ' ‘by’ ' the Senior "Deputy 
Collector of Hooghly” on the 17th of April 1930(= 3rd Baisakli, 
1346 B. S) (rst and' 2nd Baisakh being. holidays). ‘On that very 
dày the Senior Deputy Colléctor" asked the "Record Keeper to 
report. at once. On the: arst” of April, the ‘Collector óf ` Hooghly 
issued a notice ‘fiting’~ r5th “of “May "rgag(- Ist Jaista, ' 1346 
B: S): for sale. On: thé ‘last ' mentiohed” aae the Baitnis were 
bold. i : MEL x. ae E 

“The argument of she e apeflants in “Support of the first. found 
is "this : Presentation ‘of. "he" ‘petitions to' the collector’ under the 
first paragiaph: of "second élause of section's means (1) filing ‘of 
the petition’ by the zemindar and '(z) receipt “of the 'sáid- petition 


T : - * 
i 


ak 
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: Mukherji 
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by-the- Collector-himgelf:: Receipt of the petitidh is the -first,act 
ofthe collector preparatory to, or connected with the sale under 
the Patni Regulation, although : some of the duties of. the. Collector 
of. a district can, be delegated to the senior Deputy' Colleetor 
sunder.section 8 of Regulation IV-, of 1821 and sections 40 and.21 


;of regulation. VIII of 1833. The. duty. of. receiving petition. presented 


for sale of patni tenures could not be delegated to the Senior 
Deputy Collector , who is not a, Collector within the meaning of 
section r of Bengal Act VIII of 1865. 
of the zemindar for sale were admittedly received not by the 
Collector himself „but. aby. the Senior Deputy Collector. . Conse- 
quently there “was 1 no valid presentation. of, the petition, to the 


. Collector within the meaning of the first paragraph | of Section 8 of 


the Patni Regulation. The Patni Sales in question are, therefore, 
liable to be set aside. 

.Section-8 ofthe. Patni Regulation as originally: framed required 
ihe zemindar to “present & petition “to the civil court of the 
district and a 'eimiler one to the collector" . Section 9 as origi- 
nally framed, contained a provision. that the “sale should be made 
by the Registrar or acting registrar of the civil court, or, in his 
absence, by. the person , in charge of the office of Judge. or of 
Magistrate of the district, within whose | jurisdiction the lands 
‘may be situated.” By section x of “Act XXIII of rf so the petitions 
for, patni sales were . required to be presented only to the .Collector 
and the, petitions to. the Civil Court of, the district were -dispensed 
‘with, By section 1 of Act VIII of 1865 the Collector was defined 
as "including all officers exercising. the full powers of a- Collector 
of'a district.” By section 3 of the said Act “all acts preparatory 
to, .or connected, with, the sale" of Patni, Taluks which, by the 
Patni Regulation the Judge was required to perform, | were directed 
to be performed by the Collector as defined. in the said Act. At 
the time when the, Act came into force thé Civil Court of the 
district was not Yequired to receive petitions for patni sales. | Act 
VII of 1865, therefore, did not touch the Collector's power to 
receive petitions presented to. him by the zemindar for the sale 
of the patnis under the . Patni Regulation as originally, framed. 
The Collector, therefore to whom the zemindar has got to present 
‘this pelition is not a Collector as defined by section r of Act VIII 
of 1865 and need not have all the powers of a Collector of a 
district. pis appears ‘from the evidente i in this case that the power 
of the Collector to receive, petitions by the zemindar, for, the sale 
of patni were delegated ` to the Senior Deputy Collector Who 


In these, cases the petitions - 


+ 


CN * £l Qo? x . X i : 
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Kcéived hé petitions of:the/zemindar in question. ' It: cannot be 
gdid, therefore, that the petitions of the zemindar were "not presen- 
ted to the Collector as required by the first paragraph. of ' PES 2 of 
section 8 of the PàátnisRegulation. ` ^ EI A E 

As regards the second ground: the contention of^ the re 
i$ this : the notices required to: be served under paragraphs 2 and 
3 of the.second ‘clause of section'8 "were: essentially defective 
inasmuch as (a) thé zemindars did- not deduct Rs. 3 11:3 ' from 
the patni rent of- Lot Rampura; which they were bound to accord: 


ing to clause 14° of the patni lease on account'of the! acqüisition 


Of I. 35 acres of: ‘land ‘appertaining to the said ‘Patni Taluk and 
(b) the interest claimed on the arrears of rent was charged “at the 
rate of 12 per cent; although ‘under the law hey oes recover in- 
terest only at the rate of 6 per cent. NOT i ; 

' Clause 14 ofthe Patni lease is in these térm$ : ^-^ ^ 


“If any land within the ambit of this patni is acquired by the 
Government for “Railway line or "for other? putposes; ‘I ‘shall get 
‘one-half of the compensation money - that will be’ awarded therefor 
and you Maharajah shall'get the other half 'and ‘J shall not -be 
competent to make any ‘plea’ for’ abatement ‘of -rent ; and if. you 
“Maharajah get-any abatement of Jama by raising! DRM yon 
shall grant to me abatement accordingly.” D E ae à 
— The méaning of the words “by raising objection” in this clause 
is not very clear, The award of the.Land Acquisition ' shows that 
the abatement of revenue to the extent of Rg. 3-11-9. was granted 
to the zemindar for acquisition ofa portion “of the land covered 
by the Patni Lot Rampura. The award, ‘however, does not indi- 
cate the date from which the abatement’ is’ to take ,éffect. «The 
evidence in this case indicates that’ at the time- whén: “he zéinindar 
filed-the petition for sale of Patni: Lot :Rampurá''they^ weré: not 
aware of the award by-which the abatement: in ‘the: revenue was 
made. .I am, therefore, not in a position to say that- the zemindar 


was bound to grant" -abatement of patni rent- as claimed bý- the. 


patnidars-appellants. ~ fo ye ( 009 ss 

'  Itisnotdisputed. in this case'thatin the notices the demands 
included interest on-arrears of rent which was charged at -thé rate 
of r2 per cent.-although the -zemindars- were ‘entitled to- claim 
interest only at the.rate of 6 per cent. in view- ofthe amended 
provision of, section 67 of the.Bengal Ténancy Act.: On May ra, 
1939, that is, 3 days before the date fixed for-sale tlie: ‘appellants 
filed petitions : before the Collector-objecting -to -the rates of in- 
‘terest charged by the-zemindar-under the IS: paragraph ‘of second 
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abatement: of rent were not pressed ` before, the .Collectór and 
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clause of, section 14, They also stated im their petition of objec- 


'  tion-that the.demand of rent for the Patni Lot Rampura was 


excessive ihasmuch, as it did’ not give credit from the;arrears of 
patni rent the sum by which the -total revenne of the Touzi under 
which the patni is held was reduced on account, of. ithe acquisition 
ofsome of the lands of. the. Touzi and the patni under the Land 
Acquisition | Act- , which they were bound to do ‘under . the 
terms of the “Patni - lease.” The collector. thereupon asked both 
parties -to produce necessary papers - on the 5th May, 1939 i.e. 
the date fixed. for the. sale. On. ‘this låst, mentioned date. ‘the 
zemindar reduced the rate of. interest to 6. per cent. in the 
accounts of he balance- of the two patnis, filed under paragraph 2 
;The objections of the, Patnidars relating to the 


‘the patnis were sold on that, date and purchased by. the, zemin- 
dars.. -E i ; 


ER vx "s elt 2 
3 1 vk d ag Tew 


The position, therefore, is that tere n was.an excess demand 


bn 


on account -of the rent of: Patni Lot Rampura and Pafni. „Lot 


Haripura respectively i in „the notices required to -be served under 
paragraphs 2 and 3 of second, clause of section 8.. 


Ao, Wr * 
5, 1 


- 
LI 


1 The second: clause of section 14 entitles the- S to' con- 
test the zemindar's demand „of any arrear as specified id the 


notice under Section 8. before the Collector at ary time within 


the period ~of; notice, If the zemindar asserts this demand as 
correct the- Collector summarily -investigates into the matter and 
if he finds that. the „claim is „excessive he: can reduce the original . 
-demand by.an award before. the.date fixed for the sale. .If the. 
patnidar does not pay the,reduced amount. before the date fixed 
for the, sale the. zemindar's- right and the, Collector's, power: .to 
„proceed with.the sale on the date fixed for sale are not affected. 
. The. object of. specifying the demands in the notices isto give the 
-defaulting patnidar an. opportunity for saving’ the patni by paying 


. Within the period of notice- the original demand or the demand 


thatis found due by the Collector. The second 'clause .of Sec- 
„tion 13 lays down that the -under-tenants | may, stay the final sale 
by paying into.Court the amount. of balance, that may be declared 
-due by the person attending on the part of.the zemindars on the 


| day appointed. for sale or ,by.lodging money antecedently for. the 


purpose of eventually answering any q emand. that may remain due 
„on the day fixed for. the sale. , -, . - 


The contention of the zemindar respondents is this: The 


' ‘amount of - "excessive interest mentioned in the notices was- reduced 
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onthe date of thf sale by the Collector on-the admission of the EE 
zemindars. It was’ not. open to thé zemindars' thereafter to 1942, 
proceed with the sale if-the-patnidars or- the. under-tenants had  pharendra Krishna 
paid the -reduced demands immediately. before the"sale. The Mukherji 


defaulting patnidàrs if they wanted to save their tenure from' sale Nihar Caneu: 
they could have done so. by paying immediately- before sale the 
amounts .which were declared due ‘before the sale . commenced: 
The under-tenants could have protected. their interest similarly. 
‘The patnidars or ‘the. under-tenants were, icis not at all 
prejudiced, '. . ^" c. cae intet 

In Nawab. Khaja Aksama Khan JBáladu: V.. . Hurri Churn 
Mosoomdar (1) ther Lordships in the _ Judicial Committee 
approved the following opinion of this Court : 

“The object of the publication of this ‘notice, is to give not 
only to the defaulting .putnidars, but dur-putnidars, mortgagees, f 
and other encumbrancers, notice of the sale. It may well .be, 
that the putnidar, dur-putnidar, moitgagees, or: other incumbrancers 
would-have available, for tbe purpose of. saving the estate from 
Sale, 75 per ccnt. of .the. axreg:s due, but: not, the whole. Were - 
of opinion that if the zemindar chooses -to ‘bring- into operation 
the provisions : of. clause 3,.section.8, and to -get a. half year’s rent 
by means of this.. Regulation, he’ must -strictly comply with the 
conditions laid down tin the section. We think that all: the require- 
ments in clause.a of. section 8 must be imported into clause. of 
that section mutatis mutandis, and therefore we think that the 
serving .of the iiotice is a condition precedent to-the sale being 
. held, and that the. notice so served, must be a good notice, that _ 
is to say, it must be a; notice which shall put all- ‘parties ‘concerned 
in saving the tenure from sale, in possession: of the knowledge . of 
what really they will have to do if they desire‘to save tlie tenure, 
and would be -purchasers.in- possession of information. as to. the 
amount' they will 'havé to.spend -if-they wish to: purchase: the 
property.” In this case it;was contended before. the Judicial 
Committee on behalf of the .zemindars thaf-if the’ form of tlie 
notices was not shown, to have prejudiced the putnidars or their 
interest in any way the notices cannot: be’ said“ to be substantially 
defective. Their. Lordships of the Judicial Committee; however,- 
repelled this contention and observed that. the question as” to 
whether the putnidars were prejudiced or not was immaterial in- 
asmuch as the defect in the &otice arose upon the notice which 
the zemindar himself gave, that the amount of. . demand mentioned 


' Nasim Ali, 3. 
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in the notice was a material and essential part ®f the notice and 
could not be dispensed with and that the defect was- at the root 
ofthe whole proceedings. 7 In view of dhis decision of the Judi: 
cial Committee itis not open.to me to go into the -question as to 
whether in view of the events ‘that -bad _happéned in: these cases 
the appellant putnidars ‘or their interests were in any way prejudiced 
on. account: of the-excessive ‘demands in the notices required to 
be ‘served uhder the regulation. JI therefore. hold that the sales 
in question aie liable to be. set aside on account of the fact 
that amounts in excess of the amounts legally due to the zemindar 
from the putnidar were démanded in the notices ee to be 
served under the regulations.’ 

The photographs [Exs..1.and :(2)] ind the aie of D. W. a 3 
“Bhawani Charan Bhattacharjee, who was deputed by the zemin- 
dars clearly prove that petitions by the zemindar for sale together 


 ,with'the notices requiring the defaulting. .putnidars to. pay off 


the.arrears of putni/rent before the date fixed for sale were affixed 
on two huts, one in village Chikaragda: within Mahal. Rampara 


: and another in-village Jagamohanpur. in Mahal Lot Haripur ‘which. 


were being -used as .kutcharis of the defaulting putnidars.: ‘The 


evidence -on the side `of. the defendants; in. these two suits: shows 
that after affixing the-inotices: the peon did ¿not bring back the 
receipt: of the defaulting proprietors or- their. managers or signa- 
tures of- three. substantial persons residing in the neighbourhood 


jn.attestation. of the notices having -been -brought and -published 
.on.the spot. as required by. section 8 of the Futni Regulation. 


In these~ cases, however, the peon made valuntary oath of the 
notices having: been duly published before the .nearest Munsif as 
well as the nearest Thana Officer and -brought certificates - to 
that effect signed and.sealed by the said. officer 'and delivered to 


' | him. Although it has been clearly proved that the notices ‘were 


_ duly published at the -Kutchari of thé defaulting putnidars the 
_evidence in this case does not show that the mode of proof ‘laid 


. dowh in paragraphs 4 and 6 of.second clase of section 8 ‘of: the 


Putni Regulation was strictly followed.by the zemindar. The 
question, . therefore, is whether this failure of .the zemindar to 
follow: strictly the statutory mode.of Ener: is a sufficient iode for 
reversing the putni sales. 
“Ini Sona Beebee v. Zail icd Ghonihiy (1) Sir Barnes Peacock 
c. J.-said’: o od . T 
{The material part of clause 2, section 8, Kean ‘VIIT of 


(1) (1864) :9 W. Ri 2423... E . PU 


* 


- 
- 


Now 76.) | ^ HIGH COURT.) i. o 

. - `~ @ 5 - 
,1819 hasse ds that the. notice required to be^sent into: the 
‘Mofussil shall be served.. The zemindar ‘is’ exclusively. answerable . 
forthe observancé of the forms prescribed. ‘by that Clause. The: 
subsequent part of the Section, which prescribes that- the. serving 
peon shall bring: back the "receipt of the defaulter, or of his 
‘manager, or, in the event of his inability to" procure it, that -he 
‘shall obtain that which by the Régulation: is- substituted ‘fòr it, 
is merely directory, : and -if not:done,. doe’! not vitiat& the da 
provided the notice is duly.served." - ao sat See 

. In Ram Sebak Bose v. Mon Mohini Dossee (1 ) their : foni 
of the Judicial Committee. agreed: with this . view of: Sir Barnes 
pean £5. Fe 

In -The Maharajah” of Burdwan v. s " Tara Sondari Dedia 
(2) Lord ‘Fitz-Gerald said : » ‘Their Lordships desire’-to point out 
that the due publication ` .of the notices prescribed by. the Regu- 
lation forms.an essential portion - -of.tbhe foundation on which the 


Summary power’ of -sale. is exercised, and makes. the’ zemindar,- 


who. institutes the ` proceeding, - exclusively? .responsiblé for its 
regularity, Their Lordships -do not, however; intend: at- all: -to 
controvert.a decision” [in Sona Beebee v. Lall ‘Chand- ‘Chowdhry 
(3)] “to which their ‘attention was called, Sf Sir Barnes. : Peacock, 
when-he filled the .office of- Chief Justice of’ the High'-Court of 
Bengal, to the» effect-that if the notice "itself bas . been duly “pub- 
‘lished, if it is not a matter of controversy, if the fact was ascertained 
that it'was published, then one" would not! regard- any- objection 
either -to- the form of the ‘receipt or‘ the- ‘absence of the. receipt 


itself. That decision was alluded to in a casé before this tribunal” ` 


lin Ram Sebak Bose v. Mow Mohini: Dossee (1)] ^ “in Which "their 
Lordships sdy they are disposed ío agree, ‘with - the -jadgment of 
the High Court confined as-it+is to cases where: there is proof 
that the notice. was -duly. seived. ` That,: „again; i$. where there: is 
no controversy: as; ‘to the’ fact of the. service. It seems’ to :their 
Lordships that the object of. the Regulation was that. due: ‘service c or 
pee should not be left matter of cóntrovérsy.^.- - rao 
‘In Manan of- ‘Burdwan. v.- Mritunjoy- "Singh (4) Lord 
Hobhouse said i’ "The . formalities .which:‘thé’ zemiridar has.:to 
observe; and: ttle. evidence by which’ that observance has-.to be 
dius are” tio totally: distinct things:' “AI that “Sir Barnes 
E ua a E Me. eres. aea i 
(1) (1874) L. B 3i. A, UY 14 BSL j R; ore a3 Ñ. Re a. 
'- (a) (1882) L R. 10 1A. 19; LL. R. 9 Cale. 619 (622). i 
(3) (1868) 9 W. R. 242. * oF FE DM X 
(4) c E; Bs 14 l. i i; L R. i4 Cale, z385 (373) 2 ae 
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gave $~ 
EIE TN Pilk decided” a Sona Babe v. Zall, Chand. Chowdhry. (1)]. 
1942; - Was that, if tlie: ‘observance of. the requisite formality. was distinctly 
. Dharendra Krishna’ - “proved, -it was, not necessary: to -have,.thé “mode of: proof ‘which. 
"Mukhéj ^ the. Regulation directs.’ .In the.case". of: theeMaharajah of. Burdwan 


..Nihar „Ganguly. ow Sm. Tara, Sundari Delia (2). "this Committee. found that the 
g Nasim AH, 2 . question whether the requisite formality had been observed depend: 
ee E ed on conflicting: evidence, but ‘that. the statutory: hode of: proof. 
had. clearly: nót Been followed;. and they held? that. the: decision 
- must go against the zemindar, ' whose. bysiness:it was to-follow'the ` 
iprescribed method: They. did not differ from Sir Barnes Peacock, 
nor did.they hold: that the SISSE PIE was. the only proof that 
could be given.” | 3 z ; Same 
“Tn view: :of^ thee: “decisions Ea the: Judicial Committee I am of 
"c DE ‘opinion; that although ‘the Statutory, mode of proof. ‘relating -to the 
E nae service ~of the notices at the cutchery: of ; ithe, defaulting Patnidar 


- ..^ - as not; _ strictly. followed .by.. the ` zemindérs in thése.:Cases..thé. 


Lo01.1  ." , _.‘Patnirsales-in question are. not liable to be Teveised as it has-been 
i .' clearly proved :by the, other evidence. in. the: „asesi that. these 
. © motices were duly served. ; QM I. Geel: s aS pe 


urhe result} therefore;- is that the -appéals. are- alloted, ‘the 
“decrees. ‘of,..the trial: Judge: dismissing ., the suits. are-^séti "aside 
v wd sand, the’suifs are decreed. The puthi sales iri. question are set aside. 
EM Parties i in: these, se will- bear their: own : costs- throughout 
ithe Jitigation. < x 2n m me ae. on etree 

ie '; Pal, J. :—Thése: Td appeals âre. cse ‘the’ plaintiffs. in .two . 

sl - gBuits, for. setting. aside the; sales,.of “tivo putni Tàluks: held under 

oe ‘Regulation VII of TSG 10.04 SRN zs e scr "3s 

Bie eet Gea The plaintiffs $ were the holdets of thé . two distinct putni "lube 
.le 7one-in Mahal Lot Rampara rand the: other in Mabal-Lot Haripur, 
E ‘under’: ‘the- “defendants on ‘the -basis: of two: different Kabuliyats 
M oH executed . 4n 1300. and. 1305 B S.. These. “putni .Mahals fell ‘into 
27 0.  “BrTears, and: there, were, two- -separate: procéedings: for -sale’..under 
. Regulation-VIH | of .1819-for "the- atrears "of rents of' 1345 B. S. 
l TS These were Astam- Cases Nos. 8/45%: and 8/452: of the year: 1939-49 
(2 $^ inthe Hooghly Collectonite, The Case. -No.-8/452: related to the 
o. putni Mahal Lot Rampara- of which: “thé ‘sale “took place: onthé . 

i .15th May; r9àg.; The Suit. No. 2a “of | -1939/18 of i1940.and Fl A.” 
007 ss. o 205;0f 1940 relate” to. this;case. ` T, A. 206 of! 19407 arises out.of 
|. .the suit No. 23 òf 1939/1 19 of. +1940. and’ relates to the sale of the 
putni Mahal Lot Haripur sold. dn ue Case No. 8/451. of. 1939/40 
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of thé ‘Hooghly Collectorate on the same date, i. DE on the: r5th 
May, 1939. ` na 


The allegations ‘in the plaints that: will berrelevant’ for the 
. purposes of the preseft appeals are contained in paragraphe 7 to 9 
of both the plaints. 

~ In paragraph 9 they alleged that. no notice Of sale noti&cátion, 
etc., was at all^served in the Cutcherry - of the Collector-or ‘in the 
‘Sadar.’ Cutcherry- ‘of - the’ ‘zemindar or in- thé Cutcherry of the 
plaintiffs or in the -Mofyssil' or in tbe disputed Mahal:.as": provided 
‘in Regulation VIII and that all these were. -déliberately suppressed, 
They further alleged that. the Astam petition in. question and the 
sale held on'the basis thereof did not conform to the provisions of 
sections 8 and ro of the Regulation. " :: A DUE Uv 


"In paragraph 7 they alleged that. the defendants i in theit Astam ' 


petition inflated the amount of the arrears actually due by claiming 
beeps, excessive and „illegal interest and: Astam costs: 
' In their written statements. 'the defendants: 'debied. these 'allega- 


. tions and: in. paragraphe 16 E io the- details as. to the" service‘ of ` 


notices thus : — Luc rc ae 

LE CT is ds Ame for ‘Asian sale for ` 1345 B. S. was 
duly filed-in: the. collectorate andit -duly remained hung up there. 
A similar notice duly-reftiained bung. up'in thé - -defendants"-Sadar 
Cutcherty algo.’ ‘ An-officer of the-defehdants went ‘to Chikaranda 


Cutcherry, and- seivéd the Istabar at thé:Cutcherry. Ghur. - He | 


servéd ‘Tstahar- at’. athe plaintiffs’ -Sadar Gutéhery at Jani and the 
plaintiffs’ officer Rasik Mollah took the two- 'copies of. Istahar one 
relating tor the case ‘in respect of Rampara and the other! relating 
‘to the case in réspect of Haripur and gianted~receipt- ‘under his 
own ‘signature: Then he  weni* to’ Rampara.and effected ` 'service. 
"There he (defendanvs officer) took. signatures of--substantial per- 
sons, and -he^ “took photograph at--the*time. "of service and: sent 
postcard to the sub-manager of thë defendants from Mofussil and 
swore two affidavits at- Chandipur Thana. arid “Srirémpur Munsiff's 
- Court.- So, it would. be satisfactorily.and cconclasively proved that 
notice was served in the Mofussil.” ; D RE 


" As regards the allegations in Para 7~ of the plaint, ‘thé defere- 


dants i in- Para II of their written statements: admitted that. in the 
original ‘claini*interest’ charged was in “excess” 'of' what- was legally 
recoverable, but that the. 9 was- reduċed subsequently.” They 
-stated :—. 2-12. NE pr PIE d b LONE Ta 


“The Bengal Usos ‘Act. being amended: ‘the claim “of - TREN 
was to.some extent higher, for which the. plaintiffs : filed: objections . 
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,in the. ‘Collectorate, and -these defendants thereupon submitted an 


account wherein they reduced the amount of interest to a sum 


.which. was even*less than that claimed as justly due to them on 
account of- interest. Under-the Putni. Regulation the. zemindar 


is to submit such account at the time of the sale, which is, held 
in accordance therewith. In that account no - improper; excessive 
or, illegal interest or Astam cost was' claimed. The sale .which 
-was held on` the basis of the said account is not.at n illegal, or 
ee and it is not liable to be set aside in anyway.” — . «i 
;.lt.may bé noticed, here that the relevant amendment ,of the , 
Bengal Tenancy Act was by Act VI B. C. of 1938 which came into 
(force, on the 18th, August, 1938, long before the petition' for Sale 
under Regulation VIII of 1819 was presented. % : 
„Though not.pleaded .in -the -plaint -the ii for thé: "s 
dine abthe hearing, of the suits urged that the entire: sale proceed- 
ings were bad, having been initiated by the presentation of-thé 
petition for sale under section.8 (Second paragraph) of the di 


ition, not to.the-Collector, but to the Senior „Deputy Collector: . 


The learned Subordinate Judge held: ~ o> s 
I) "That the^ petition, was presented .to, the Cálledtor p 
the meaning of the-section, though it was;the hand of the tme phy 
Collector which, received it in the first instance a i 
ooo 2 That there was no defect | in the publication of ne nion 
with a notice in the Cutcherry of the Collector ; UN Cu D 
a 3m.. That the notice was DUX pupuened. s at. the Sadar Cites 
af the defendants (zemindar) ; ; ET. 
4. - That for reasons of their failure in previous, cases on the 
question of publication of the notice in the Mofussil, the defen;- 


dants, appeared. -to have taken vidi um pene in the 


present proceedings : - à E o 1 
(a). there^were diaries seconded by the Tiana Officers of. Chandi- 


fain ‘Thana within the Jurisdiction of which the Mahals under 


sales were situate;: posting arrival'in and departure from- the 
Mahals of the person, acting as-peon for the purposes of the oe f 
cation ; (Ex. D), 

5 (b) there were photos [s I to I o taken “of diferent ie 
of service atthe time; ^ = UR. ^ 

. (c) it was not denied that the peon went to the Thana and made 
pe embodied i in the diaries 5. d 

(d) in the Mahal Rampara there was admittediy a Cities of 


` the defaulter in; iE Chikrand ; the notice. was served' in the 


Cutcherry at. Chikrand ; mu s e "VET 


Vor. 56.] HIGH COURT. ^ :153 


(e) in the Mahal Haripur, there admittedly is a Cutcherry of the CIVI: 
plaintiffs at Jagamahanpur ; the notice was served in the Cutcherry 1942, 
at Jagamahanpur ; Dharendra Krishna 
Mukherji 


(f considering the extraordinary, precaulion that was taken by = 
the defendants in the matter of the service ,of the ‘process, the Nihar Ganguly, 
different modes of service at different places ‘arid the evidence of Pal, F. 
the witnesses placed before him the learned Subordinate Judge EE 
was decidedly of opinion that' the notices were PROSTRANE dida 
at the Mahals of the defaulting tenures. 


5. That the original "demand ‘included’ interest at higher 
rates. "These matters were the subject of consideration in'the 
objections that were filed by the plaintiffs in the Astam proceeding 
and seeing that there was a change of law in respect of the rate 
of interest effected by the amendment of section 67 of the Bengal 
Tenancy Act, the claim in respect of the interest was ordered to be 
reduced and there was, therefore, an amendment of ‘the claims A 
the defendants setting right any defect i in that way. 


On these findings the learned Subordinate > Judge: upheld the 
sales and dismissed the suits. 25 "1 


1 


HEP 


“Mr. Bose BBpeurne in support of the appeals ied the following 
points :— 


I. that the ile held was vitiated by the fact that 4h very 
initiation of the. proceeding for the sale was, without jurisdiction, 
the petition not having been presented to the Collector as required 
by section 8. (Second paragraph) of Regulation VIIE :of 1819 and 
section 3 ofthe Bengal Act VIII of 1865 ;: be d i 


I+’ 


- that the notice was not- stuck up at the Sadar Vm 
of i: zemindar himself as required by oe 8 (Second paragraph) 
of the Regulation ; - 


3. (I) that a copy or extract of the notice ; iem 


(8) was not stuck up as a matter of fact at the ‘Cuttherry upon 
the land of the defaulter as “required by section 8 (Second paragraph) 
of the Regulation ; ; 


(b) was not’ published there in the manner laid devas in section 
8 (Second par agraph) of the Regulation ;. 


.(I1) That the peon did not compl. v is the - requirements of 
the section in: ju 


* (a) procuring the receipt of the service of the notice ; l 
2E "^ E I LI" 
(b) procuring the signature of three substantial persons ‘residing E 
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in, the neighbourhood in attestation of the notice having -been 
brought and published on the spot, 
or 


, (c) going to the Cutcherry of the nearest Munsif and getting the 
required cerlificates ; NE "m 


, 
a? 


4., (à) That af Regards . the sale of lot .Rampara the, notices 


and the sales were bad in law inasmuch as the, balances specified 


m 


as due Lo” the zemin dar were. in excess of the, balance mn 
due. 


petition ander section 8^of Regulation VIII of 1819 to the Collec- 
tor (Ex. A) and filed the same on thè 17th ‘April, 1939, but the 
same was received by a Deputy Collector who on the same date 
made the following order on the petition iiself; “R. K. to report 
at once.” “R. K?” evidently meant “Record Keeper”. This order 
was apparently made ‘in view of Rule 82 of the Rules made by 


. the Board of Revenue purporting to be under the. Revenue and 


the Patni Sale Laws. These Rules are- not made in exercise of Any 
statutory power and have no statutory- force. 
"Rüle.82.says. that: — peer RCM IT duse Lu 


~ 


PON : Every application under section 8, Regulation 
VIH of is oula be referred on receipt to the Record Keeper 
for report. If the applicant, according .to the. Record Keeper, 
is not the recorded proprietor.or a- registered: manager of. the 
Estate, the Collector shall rejcct' application unless he is-satisfied 
that the applicant. is the proprietor or~a manager appointed “by 


As regards the first of the above grounds ied by Mr. "Hose 
it appears that the zemindár in the present case addressed hiş 


a Collector, the Court of; Wards, or by any Civil or. Criminal. 


Court and - has applied | for. registration within six months of; his 
succession as proprietor or his appointment as manager as the.case 
may be" . 2 
The very next order is made by | the Collector time on n arst 
‘April, 1939, after the report of the Récord Keeper -and that order 


_related to an act preparatory to or ‘connected ‘With the sale. It ran 


thus: “Issue notice fixing 15th May, 1939) corresponding rst 


Jaistha, 1346 B: S. for'sale.". > ` : 
The petition went before the Deputy Collector -under the 


circumstances explained’: by: D. W. 1 Kali Charan Mukherjee,; the. 


pleader who presented the petition on behalf of the zemindar. 


The pleader says: “The petition *was received by. the Senior 


Deputy Collector under the order of the-Collector. There was- ` 


an order written on a paper hung on the wall of the office of the 


* 
= 
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Deputy Collector that: I had'occasiom to: see" pm hcc T 


knew about 5 or 6 days -before -the filing - of the seditione that the 
Senior Deputy Collector would receive. the petitions. ‘I came to 
` know this from the-. notjce “hung-on the wall, of his nes It was 
hung in connection with the Astam sale proceedings,” 


- D. W. rz, Nalini Kanta Bose, the Asiam clerk‘ of the Hooghly 


Collectorate, said: ' "According: to : the” general --Order issued 
by the Collector all Astam petitions are to be received by the Senior 
Deputy Collector. . There was such an order in respect of the cases 


of 1346 B. A4. "PI E Mug aoe ASTE 
The contention of Mr. Bose Sia 2 mt p 
- that conduct: of sale unde Regulation VIII -of d i is 
eee by the Bengal Act VIII of 1865 ; has vx i 


_. 2. that section 3 of that; Act lay$ down that “all acts prepara- 
tory to, or connected. with the Sale...oras. sesseeeees 8Hall be performed 
by | -" Collector] - |... s Ae. s Jog 

-that for the _purposes of this Act the word Collector is 
Tm de in its section 1 and that this definition." does. not nC a 
Deputy Collector; `- E Ec dob m As 
.. 4: that the duty of the Collector: preteribéd: by “this Act cannot 

be ‘delegated by him to any other officer,; ai 
; 5: that when the Statute says that..the petition. shall hee 
ened to the Collector, .it‘means. that.;it-must’ be offered, to - the 
Collector for its acceptance by-him and must-be accepted cby him. 
the-act of acceptance. isan. act preparatory to or.cónnected with the 
sale’ within the meaning. of section 3-.of the Bengal’ Act VIII of 
1865 and consequently can be done only by-the Collector. Accep- 
tance by the Deputy Collector” in the present case therefore vitiated 
the initiation. As the petition was in the present case offered to 
the Deputy Collector fot his’ acceptance, no matter why and ‘under 
whose authority ‘and by whose ‘direction, and as a matter of fact 
was accepted by bina,” it was presented to the Députy "Collector 
. onthe r;th April'and' was not -presentéd’ to’ the Collector on that 
date at alland that was the statutory date fof presentation “to the 
Collector, there was no proper „presentation in this: case and conse- 


- - ^ 


quently no sale proceeding was. competent. - E uel ‘> 

In support of'the proposition ' that the accepfance , of: the peti- 
tion was ‘an act preparatory to sale” within ;the. meaning -of ‘section 
3 of the Bengal -Act VIII. of; 1865- Mr. Bose referred -us to the 
decision of this Court in Matmatha Nath Mitter x.: District Judge, 
24 Parganas (1 ) (Mookerjee and Cuming JJ.) where. the: question 


_ (1) (1916) I. LR: 44 Cale, n5. 25 C. Li]. 535. 
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em, for decision .was whether clause (2) of section 1 s of Regulation 
1942, ‘VIII of 1819 was affected by section 3 of Bengal Act. VIII: of' 
Dharendra Krishna 1865. It was held that the expression “act preparatory to or 
l dps ‘> connected with the sale" did not include-the act which the Dis- 
Nihar Ganguly, trict Judge was enjoined to do, by section 13 (2) of the ‘Regulation.. 
- Pal... al. J. The step contemplated by that section is to be taken after the. sale 
— had become final and conclusive for all purposes. p cgit x 


‘Here the purchaser being. opposed by some memed hol: 
dès. in bis attempt to realise ‘rents from’ the cultivators of “the 
lands comprised in the tenure purchased by him applied to the | 
District Judge to, issue a proclamation under section 15 of the 
Putni Regulation VIILof 1819. The District Judge took the view 
that this was an act connected with the sale within the meaning 
of section 3 of Bengal Act .VIII -of 1865. The High- Court 
reversed his decision. - In the course- of’ the judgment Mookerjee 
J..observed: “Instances of acts preparatory to or connected 
with the!sale were.contained in sections 8 and 9 of the Regulation 

" as originally framed. - Section 8 requifed the zemindar, when he 
desired to sell a putni for arrears of rent, to presenta petition 
to the Civil Court of the District and & similar one to the Collector. 
Section 9 contained a provision that the sale should be made by 
the Registrar of the Civil Court or, in his absence by the person 
in charge of the office of Judge or. of Magistrate of the district. 
These weré clearly’ acts preparatory to or connected with ‘the 
sale,’ and the-.effect. of section 3-was to render pete provisions 
nugatory and to transfer the functions to the Collector.’ x 


The relevant portion of- section 3 of the Bengal Act viir. “of 
1865 runs as follows ¢ e ee 
.— “All acts preparatory to, or UAE with, the gale aloen 
which, by Regulation VIII, of 1819 and I of 1820, the Júdge- is 


required to perform, shall, be performed by the said Collector.’ or 


` So (x) the act in "question. must be an act n pieparaloiy to or 
connected with the sale ; ; 


- (2) the act must. be the one which by Rec distiond VIII of 1819 
ind I of 1820, the Judge is required to perform; ~., bx 
- The sécond clause of section 8 of- Population VIII of. Pug was 
Biel in the following terms :' " 
: “On the first. day: of Bysak, that is, at: the commencement of 
the following year from that of which “the-rent is due, the zemihdar 
shall present a petition o. the Civil Court of the District, and à 
: similar ọn? to the Collector, containing a specifigation of any 


, Vous 763] us RR "tog. cotir; » EE 


‘balances that may ber due.to shim on Account : of..the expired year 
from all or any talookdars..............." | T d 
yf Pot 


_ Section g of the Regulation ' ran as follows 7-5 h i 


"o" 21 


ni' “Alb sales. of saleable tenures applied for under ' the” ‘rules of 


‘tHis "Regulation, "shall: be ! madé- it públic: Cutcheiree* by ' the 


"Registrar or acting Registrar of-thé- Civil-Cóütt- or, ^in his Absences, 
-by the:person in charge’ of the‘office of“ ‘Judge’ ‘or "of magistrate of 
'the district. within-which-the‘lands may-be situátéd'-;the ' land’ shall 
be sold to :highest'. bidder etae std cuis eiie ener orc 


H w 4 
t d : LP AR } 2 Paty re eee V, ad ds 


edite eene efie e eI HL e EU 


“Phe mode óf ‘sale prescribed by Regulation “VIII of 3819 was 
extendéd by, Regulation I of 1820 to sales, -of patni tenures ‘for ‘thé 
‘realization - of ` Arrears of ‘rents’ ‘By: &hy: ‘egal process “other than 
that prescribed by the “second” and third (Clauses 'of section 8 ‘at 
that: Regulation aii d thé’ Régulation of 1820 give ' ‘the’ éonduct ' of 
all such sales (including the. sale under the Putni DON sears A i the 
rae ferms +" De UI MC eu T aa a 


D saco ra ats g BF, ee Boa i E i 


ihe § same ‘shall be kndue. after application from the zemin- 
dar, ‘by, the registrar or, acting registrar of the, ziliah | or city 


FD pf vt Was + 
Sg or í, in his absence by the person in, charge. of. ‘the flics: of 


fudge of tt the district, in the mode pedit by. Regulation Vili 


übove quoted’ for periodical sa sales.” = 


CLAY S81 0r Sl AE, Bees Powivllwos 404 2 3 90 

e By Regulation: VII of; 1832 ee die TE Misa tendu 
of sales of the putni talks and: other saleable : tenures, under 
Regulations HL of. 1819 and I of 1$890,.1 and ; ;the performance of 
other , acts preparatory , to, or „connected, with such : sales, . were 
transferred, to.the. Collector or; Deputy Collector. of Land Revenue 
or Head: Assistant to the Collector. or; Deputy . Collector, v subject 
to-an appeal as therein provided. PER of the Regulation 


ran a3 follows :,, tL es r ENT ED ak 


if à t joa tia 1 


“First -—— parts of ‘Regulation VIII of 1819- and’ Regula- 


tion I of 1820, as declare that the sale. of pütni taluks: and ‘saleable 


tenures, shall, ‘be tonducted by -the registrar o? acting! : registrar, 
or in their absence by the Judge :or: Magistrate; -or which "require 
the’ Judge. to perform: other.acts preparatory ‘to, or: connected 
with, the sale of} such, taluks-:or -other:saleable tenures;- are hereby 
modified, and such sales shall. héreafter be made, ‘and ‘ather ‘acts 
aforesaid be, performed.: ġy> the “Collector: or: Deputy: Collector of 
Land Revenue, or Head Assistant .to..the "Colléctor ‘subject ‘to-an 
appeal to .the., Commissioner..of; Revenue-tor the!division, on the 
ground of the.jrrelevancy. of the’. Regulation«as.im other. cases 
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- of a summary nature provided for.in -section 1v, Regulation Vill 
of 1831.” i 
Then came Act XXXIII, of 8505 sui MTT — PT 
"Whereas by clause 2, Section- VIII, Regulation VIIT of i819, 
of the Bengal Code, it is provided that zemindars shall be entitled 
ih certain cases to apply for ;the sale of putnee tenures on which 
the right of sale for an arrear of-rent is reserved,. by presenting 


a petition to the- civil, court of, the district, and a similar one to 


the collector, and whereas the. petition : cto the- civil coürt- has 


-not been presented previous to’ many .of such sales, and it 


is not, necessary for protection of the putneedar; it is enacted as 
follows :— 

"r, After the passing of this Act, it shall. M necessary 
for the zemindar in any such - case. to present a petition to the 
civil court, but a peus to the collector shall- be ous 
cient," , i 
"^ Thus after the passing of this Act XXXIII of 1850 ihe ae. 


‘vant provisions of Regulation VIII of 1819 stood modified 1o the 


following extent :— ' 
"rz. The petition for sale was to be presented. to the Collector. 
only (Act XXXIII of 1850, section r) i 
2. The conduct of the sale and other acis preparatory to or 
connected with the sale were to be performed by the- Collector or 
Deputy Collector or Head Assistant" to ` i Collector (Reg, VIT of 


3832, section 16). 


-Séétion 16 of Regulation VII of ibai was na by Act X 
of 1861 and this repeal gave’ rise to doubts as to the authority 
by whom patni taluks were to be sold for arrears of rent. After 
this tepeal of Regulation VIL of 183a the position might become 
as follows : : y : 

1. The petition for sale had to be presented to the Collector 
only (Act XXXIII of 185c) fh 

2. The conduct of 'sale.and other acts preparers to -or 
connected with the sale fell to be done by the Registrar or acting 
Registrar of “the Civil Court or, in. his absence, by the person iri 
charge of the office of Judge, or of. Magistrate of the District: 
(Section.9, Regulation VIII of 1819, as-this provision 5 was'not for- 
mally repealed by Reg. VII of 1832). 

Bengal Council Act VIII of r365 was enacted to remove these 
doubts. ‘By-its section 3 it was enactéd : 

“The sale for the recovery of arrears of rent of Putnee Talooks... 
Daanin shall be conducted by the Collectór of Land Revenue 


"Vor; 76.4 C ' fied court. ^^ 


in whose jurisdiction, ..... Shee the lands’ ie, and: ‘all -acts pre- 
paratory to; of connected with, the salè of’ $uéh Under‘teriures as 


Crit, 


+ 


"E 


aforesaid, which, by Regulations VIII ‘of "$19" and I of 1820,  Dharendra ru 


the Judge is anes to perform, shall be performed ' by“ the said ` 


.Collector.” Ta $ pi Wa tia qos p 1a E ehi 
E I of this Act defines.the word Collector cas used in this 
Act to include all-Officers exercising EE full powers “of-‘a Collector 
-of a district? - aar o gh cuo tu C gs 
Thus it seems clear that at Ee date whe the a a vi 
of 1865 was enacted. >o Tn oo C 7c uv nom ben 
~ - (D).it. was no part of ithe^function^of. any. Judas tto “accept -thè 
pesci don of the petition, The petition had to: be pesca only 
to the Collector ; re er Xm E 
- (II) the conduct .of the sale arid the pelis: of 'other acts 
Koss to or connected with the sale were the fatictions ‘of. “the 
Judge under certain circumstances. ^ ^ 2 7 7017 oe 
^. "These functions alone. were trarisferred to-the Collector oft 


Act and this tfansferencé had'inóthing^to do with the “function 


if any, in connection with thé presentation” of -thé- petition: - It 
remained the function of. the Collector under Act XXXHI of 
1850-.and if it was possible for tlie ‘Collector- to -delegate this 
function to:any! officer: this ` poner of- SCIAS i any, Tenmind 
. unaffected. - o ee a) 
It may be -noticed’ here that all this time - T VIH of 
‘1819 stodd- unamended.: Consequently: even “after this -Act VIII of 
1865:the Collector shall come in 'only: after "the Régistrar or acting 
id ofa Civil.Court" . — *& esi 0 mH. ona vU Poo sej? 
"The function, howéverj'of the Registrar or deling Registrat 
ense after the- enactment of section 16 of Regulation VII:of 
1832 and: it'did' not revive -in ‘practice even‘ after "the: repeal of: 
-section: 16 ‘of that Regulation by’ ‘Act X ‘of 1861, i The Putni 
Regulation was ‘amended by Act XVI- of 1874 wliereby-the. words 
“to the Civil Court of. the district and’ a similar one" in sectión 8, 
clause.second and: the words: ‘by the Registrar or^ acting Registrar 
of the Civil Court-or: in his ‘absence, sby the persón in charge of 
the Office of Jüdge- or. Magistrate: "of * the district: within ‘which. the . 
ud may be situated’ i ih section 9-ivére formally’ repealed. DNE 


'"- After the’ above course’ the relevant’ ‘portions of" the" sections 
Meis ix E c2 la 
Section 8." Sétond :-On ` ^ weise day “of Byte, that is, at 


the commencement of the following year from that' "of Which the . 


- ? ~ 


rent is due, the zemindar shall present a: ‘petition to” the collector, 
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containing a specification of any balances that m&y be due to him 


on account of the expired year from all or any talookdars or other 


holders of an interest of the nature described in the preceding 
clause of the section. 


tf ' S 

“The same shall then be sci up in some conspicuous part 
of the Cutcheree, with a notice that if the amount’ claimed be 
not paid before. the first of Jyte following, the tenures> of the 
defaulters will on that day be sold by pple sale in liquida- 
HON ME v Td Do ase 

Section 9 :—“‘All sales of saleable tenures. apia for “under 


the rules of this Regulation, shall be made in public cutcheree ; 


` the.land shall be sold to the’ highest bidder” ....... oe 


te eee sreeoreetreansaeerune ethepeeoeeceeveen e*t ret 


As to the power ~ of d ieai: DU IX. of 1833" yi its 
section XX enacts.:— 

“The Deputy Collectors appointed jider this E ition are 
to be in all, respects subordinate to the Collector under “whom they 


~ emay be placed, and are required to.perform all duties averse to 


them by that functionary". EL n 
Section X XI of the Regulation S$RyS 5 c 0 NET 
“Tt will be at the discretion of latter officer to spicy them... 


‘wessevecsseeeee’ generally in transaction of any other part ;of the duties 
of a Collector." MEE 


+, Section XIV of Regulation II of 1793 enacted :— 


`> "In the event of the death or removal of a-Collestor, Or. 
of. his. absence from his station, . the -senior Assistant on. the 


-spot is to perform the duties of Collector, -and the, Dewan and 


the. public. officers of the Collectorship are accordingly to, dd: 


‘his orders.” :, |, Es F 


Regulation IV: of 182 I,à Regulation inter alia to., define ; .the 
duties and' powers vested in assistant Collectors or other officets,.. - 
eer npe DY the third clause of its section VIII- provided as 
follows : wx US, $8 A : E 
i. “The Collectors of revenue are re hereby authorised ............... “to 
delegate to their assistants any part of their prescribed rales which 


. from'the extent of- their general business or, other, cause, they may 


be unable to’ give due attention themselves 5 ............" 
Froma review of the relevant provisions of the, various statutes 
quoted above it seems clear : | 
x. That the authority to whom the petition is to be presented 
is provided for by Regulation VIII of 1819 itself and not by section 


84 of the Bengal Act, VII 1865 5, 


- me 


Vou. 76.]; — UO VUHIGH*COURTO ° 


2. "That the. ‘duty of'-the Collector to’ rééeive ‘the petition 
i presented can, be delegated by him to a senior Deputy 
Colüédor fer us Ono ees et 


3 That the act Of presentation of the petition ‘obviously ds 

not: one of the acts contemplated by” section E of Act VIII of 
4 ied 

1865) as that section oílly contemplates acts “which by Regulations: 

VIII of 1819. and I of, 1820 the Judge : was “required to ‘perform. 


The presentation was and still i is required to be done by the zemin- 


dar. Even its acceptance" ‘Was required, to be by the Civil Court or 
by tbe ‘Collector ; M MUN di 


4. That the acceptance ot the petition presented eed not be 
by the hands of the Collector. , It is- certainly. within the compe- 
tence of the Collector to, , appoint the. manner. of presentation 
and when the. petition is. presented | in hat manner, ; .it is pre- 
sented to the Collector within the meaning. of section 8 (Second) of 
the Regulation ; . . 


;ow a4 ffo T3: Mh T TET "epo eris oss p x 
Sc That acts. preparatory ‘to or^ ek cal :: with. the : sale 

are to be done by the Collector and this , duty may, not. be : dele- 

gated -by him to, any body else. . (Section 3, of the Bengal .Act 


VIII of 1865). 


7 As ee: die second ‘point urged: by ‘Mr. Bose we-are not in 
a position to &écept' the view ‘that 'the notice was‘hot stuck up 
at the Sadar Cutcherryrof the zemindar himself: ‘The learned Sub- 
Ordinate Judge -who' saw' the’ witnesses "deposing and had thus 
an opportunity of noticing their! demeanour in the witness: box 
accepted. their ‘statements and became -of decided opinion: that a 
copy of ‘the ‘notice ‘was "duly published àt the 'Sadar Cutchery of 
the defendants. Nothing could be~ placed petore" us- which’ will 
- entitle us to disturb. this conclusion. - ^" Y- See gi 


- 1 
RE MUN a NS boss d even aed 


As regards the third point again we rris satisfied from the evi- 
dence on record that: copy of the notice was, as a matter of fact, 
stuck up at the ` Cutchery ‘Of the’ defaulter’ on the ‘land of the 
defaulting putni. `. The 'evidencé on "this point is quite satisfac- 
tory, and, we are in perfect agreement’ with the learned Subor- 
dinate Judge in this respect." As’ has been pointed out by the 
learned Subordinate Judge, for reasons of their f failures in previous 
cases on the question of publication ‘of tlie hoticé dn ‘the Muffassil 
the defendants took extraorlinary precaution jn the present 
proceedings. - It can hardly "be: questioned" that" the peon went 
to the locality and took care to make ‘the matter, as much public 
as possible, ‘Tt js absurd’ to “suggest that: after. al] ‘this he failed 
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to find out the Vido or that he intentionally refrained from 
going there. 

At the same time it must be said that the evidence on record 
does not satisfy us that the peon complied .gvith the requirements 
of the statute as to the procuration of the receipt or signature of 
three cubstantial persons of the neighbourhood attesting the service . 
of the notice or of going to the nearest cutchery of the Munsiff.. 
Mr. Bose contends that reading the, whole section and remem-. 
bering that the legislature uses the words. ‘published’ and ‘publi- 
cation" in connection with the notice for the defaulter’s cutchery 
as distinguished from the words ‘served’ and ‘service’ used in con- 
nection with the other notices, 

-1, the notice for the Mofussil is’ required by the statute to be 
stuck up at some conspicuous place of the Cutchery, 

2 ‘and this factum of the notice having been thus stuck up is 
required to be published 

(a) first, by calling the defaulter or his manager to witnéss this" 
fact ; -(b) or failing that, by calling three “substantial persons of the 
locality to witness: this fact. 
<  Ifthisis what is required by the Statute for the Bablication 
of the notice then it must be confessed in this case that the notice’ 
has not been duly published. -There-is-no evidence to justify 
the finding that the peon attempted to publish the fasum of 
seivice in this manner, though there is ample evidence on record 
to show that the factum of service was otherwise published in the 
locality; in the widest possible manner.  . . 

.Mr. Bose contends that section 8 (Second) of Besulstion VIII 
of 1819 contemplates that the notice sent for seivice at the defaul- | 
ters Cutchery must be seryed— 

I. by the same being stuck up in some, conspicuons part of the 
Cutchery, 

2. in the presence of the defaulter or of his manager, 

3. in, case the. defaulter - or the manager does not 'give the 
receipt then again in the presence of three substantial persons 
residing in the neighbourhood, 

4. Orat least after service. by | having stuck up the notice the 
service must be published 

(a) by bringing the defaulter or his manager to witness the 
fact, 
^ (b) in default of them by bringing three substantial persons of 
the locality to witness tfe fact. l 

The contentjon of Mr, ` Bose is that the requirements of the 


VoL.:76:] 2a). HIGH QOURTS c? 57: 163- 


section relating to.the procuration. of. the evidence of publication Cvm, 

of the notice must be divided into two distinct parts ; one, lay- 1943. 

ing down the: manner -of the publication. required. by-the' statute,  Dharendra Krishna 
and, the other, relating „Simply, to to .the procuration of the.evidence Mukherji - 


of the publication. .. According to him it. is only the. last., of the Nihar. Ganguly, 
above , requirements . that has been declared. directory j by the Pal, Y. 
courts. .The requirements, relating, to publication are. mandatory, = 
and their non-observance vitiates.the.sale.;, .  - r ees 





" .We.are unable to- read.'this division into .these requiremehts: 
and--to accept the contention - that here the^statute laid :down: 
the. imperative manner .:of»;publication for the mofussil^ notice: 
The section nowhere says that the notice - is to DE pop whee in this 


“+ + t + 
" ia 1 " 
manner. > 2: 0 ls dg. mU VT cue ota cg ro ad 
7 


- 


' In our opinion; SO far” as the- service of notic& ‘is’ coricerned,' 
all that the section - requires’ is that dt shall be ` > stuck up'in some’ 
conspicuous part «of the “Cutcherry. * ‘The $eétion ‘only requires. 
that “a COPY +. etha be by "him ` sent 7o de similarly published” 
at thé Cutcherry.?: The wórd “similarly” refers to the’ "mode of 
service at the Sadar: 'Cutcherry ` and there can be-no doubt tliat 
service of that notice is-to” “He simply -by- thé posting thereof. 3 The 
service will be perfectly legal and complete"'as 'soon'as dt is stuck’ 
uprin.some conspicuous part ‚of. the’ defaulter's: Cutcherry. The 
word “published” refers: only;to:this mode \6f--sérvice..- The zemiri-: 
dar is made’ exclusively answerable. or v. the .observance of'this^ 
form, “the Íorms...abóve: prescribed: .The, requirements, of the? 

section as to the: receipt and + a follow this- provision and: 
consequently as the Section stands it does: not :make . “the zemitidar 
exclusively-answerable" for.the-obsérvance .of the requirements as: 
to the receipt or the attestation. In our. opinion; ^ ^ t 
rn it will-be dáe service of the notice if" it'is‘Stuck‘up’ at'some' 
conspicuous part of.the Cutcherry j^ is 2,0 . 5 19 03 nC 

2: procuration: ofthe recéipt ‘or attestation is “no éssential ait; 

of the sérvice—is ‘no’part-of ae "fnandatory í form to’ be observed by: 


t a 


the ze indar5 ` des `- g hak -= a 
"03 cl 


3. it is not essential that the notice s should de. stuck Mp in t the. ' 
presente ' i EN eum IE AES e ix CE OTAg orem 
. either of the défaulter ICE die. db cns. dde pot 
| or of his manager DERREN ; 
“or of the substantial neighbours j are wm 
4. thé receipt or ‘the signature’ of the attesting witnesses is 


seen only as. ‘evidence. of ctlie-seryicà^ and” their non-obseryance 


+ 
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ewe may render the proof of service difficult, but would not otherwise 
1942. affect the service or the sale. 

Dharendra Krishna -Allthat is required is that in order to procure evidence’ of -the 

Becas service these persons may be requisitionedeto ‘witness the already 

Nihar Gànguly. : completed fact, namely that the notice has' been ‘stuck up.- This 

Pal; Y. is only a requirement for securing tlie evidence of service. As 

-= was observed: by the Judicial Committee-in the case of Zhe Maká- 


rajah of Burdwan v. Sm:-Tara Soondari Debia (1) at page ar, if, 

` immediately upon posting the notige, the peon posting it can find 
-~ the- defaulter or his.manager, he is bound to ask for a receipt 
from the, defaulter ór` his manager, signed -under his. hand, and 

if he gets such a receipt there is an end to all question as to the 
service. If he does not ‘find the defaulter or his manager, or if 
that person will not sign a receipt, “Aen he is to callin three subs- 
tantial people of the village to attest the fact, which will be apparent. 

to their eyes, that the notices in question Aave been published. i 
It is not even the requirement of the law that the service of the 
notice must be proved by the evidence thus procured. The service 

can be proved by other evidence, and if so proved, it is immaterial 
whether the evidence of service was procured in the manner laid 
down by the Regulation. . E ; iu 


Where-a statute is passed to create duties Gerlotinabla by any 
person who brings himself within the operation of the statute, the’ 
question often arises as to /what liability is incurred by neglect, 
omission, ‘or refusal to perform statutory duties. -This question 
usually resolves itself into the inquiry.whether the provision is 
mandatory or directory. If it is directory, the disobedience to- 
the act does not entail any invalidity. If it is mandatory,-disobe- 
dience entails serious legal. consequences amounting to the 
invalidity of the act done in disobedience to the provision. 


The Scope and object of a statute are the only guides. in. 

determining . whether .its, provisions are directory or imperative. 

In the absence of an express provision the intention of the legis- 

lature is to be ascertained by weighing the consequences of holding 

a statute to be directory or imperative. No universal rule can 

be laid down for the construction of statutes as to whether any 
enactment shall be considered directory only or obligatory, with 

, an implied nullification for disobedience. It is the duty of the 
l Court to try to getat the real intention of the legislature. by care- 
fully attending to the whole scope of the statute to be construed : 


(1) (1882) L. R. 19 | LA, 19 (21) ; L L. R. 9 Cale. 619 (623) 


* 


` 


Vou gÊ] |. 7 0- hàn gout aded | , i65 


The Liverpool . pos Bank v. Turner (1), ‘per Lord Campbell ido. 

.L. C. . In'each case the subject matter is io: be looked ‘to 'and the 1942. 
importance of the provision in question “in relation’ to the general  Dharendra Krishna 
object intended to bezsecured by thé ‘Act; is: to be ‘taken ' into Viridis 
consideration in order to see whether the matter is compulsive or | Nihar Ganguly. 
‘merely directory. In the’ particular case before us the ‘statute Pal, F. 
Secures to zemindars the extraordinary power of realising what e 

they claim as balance: due before” the claim is. "established in, any /Q 


Court of jüstice. ‘In securing this: extraordinary power the statute 
lays down certain. formalities to be observed by ‘the zemindars 
„and expressly makes them solely- responsible for the observance 
thereof. Where powers, rights, or immunities. are: granted with 
a direction that certain regulations, formalities ‘or conditions shall 
, be- complied with. it seems neither unjust ‘nor inconvenient to 
: exact a rigorous observance of them as essential to the acquisition 
of the right or authority conferred, and it is: therefore - probable 
.thatsuch was the intention of the.legislature (Maxwell on the 
Interpretetion. of- Statutes, * Seventh Edition, page 316). It seems 


clear from the provisions of section 8 itself that' the: statute made ‘ 


,& distinction between the two classes of its. provisions and made 
the observance, of the earlier forms mandatory. At any rate it 
, must now be taken as the settled rule that -:.^ ET 

. <I. théforms mentioned.before the passage" where the statute 
- Says “The. .zemindár shal’ be exclusively: answerable for the 
- observance of; the, forms above. prescribed" are mandatory and 
"- material. deviation therefrom will vitiate thesale ; : "' 

an the requirements as to the “procuration of receipt, attesta- 
tion PE certificate are directory ‘and: their’ non-observance would 
fot affect (a) the: observance ,of the compulsory matter or (b): the 
Sales: 572 sen Shin we Supe uw M pne Sd 

In our opinion. the.law is. now’ settled in this respect; as will 

appear from-the decisions. in: Sona Beebee v. Lall “Chand Chowdhry — 
(2) ;-.Ram Sebak Bose. vi; Mon "Mohini "Dossee (3) ; -Maharajah of 
Burdwan v. Sm. Tara s Soondari. Debia: (4) and ‘Maharani -of 
Burdwan-y. Mritunjoy Singh(9). > ^' "^ 

. "Sona' Beebee..v.-Lail Chand Chowdhry 'and : andis. (2) “(Sir 
„Barnes: Peacock C. J..and E.iH. Jackson.J.) was a’ suit to cancel a 
"gale under Regulation VIII of 1819. -Sir: Barnes Peacock dci 


(1) (1860) 2 De.G. F. and J. Soaw(507) - . (a) (1868). 9W. R. 243; © 
(9) (1874) E. Ria Ê A. 71 i 14 B. L, R. 894 W.R. 113^ 

(4) (1882) L. R. 10 I. A, 19 ; I. 'L R. 9 Cale. 619. ^' 

(3) (1886) L. R. 14 I. A. 30 ; : I, LR. 14 Calc, 365. - 
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“The material part of clause 2, section 8, Regulation VIII ‘of 
1819, so far as this case is concerned, is that -the notice required 


to be sent into the .Mofussil shall be served.. The zemindar is 


exclusively answerable for the observance of the forms prescribed 


,by that clause. The subsequent part of the.section, which pres 


cribes that the serving peon shall bring back the receipt of tbe 
defaulter, or of his manager, orin the event of his inability to 
procure it that he shall obtain that which by the Regulation is 
substituted for it, is merely directory, and,, if not done; does- not 
viliate the sale, provided the notice is duly served.” . 


It was found in this case that, the notice was duly servéd. ©’ Sir 


, Barnes Peacock observed that “under these ‘circumstances it was 
„not necessary for the Principal Sudder Ameen to find whether the 


.peon who served the notice had or had.not duly complied with 
all the directions of the Regulation with reference to what should 
be done after the serice, in verification thereof... . eiue 

In Ram Sabuk Bose v. Mon Mohini Dossee and others (1) (Sir 


 Montague E. Smith) the suit was bidught by a putneedar to set 
aside the-sale of his putnee taluk "which had beén sold for arrears 


of rent through the Collector under the provisions of Regulation 
VIII of 1819.. The sale was impeached on various grounds. “But 
one such ground only remained for ‘consideiation and that was 


_Whether the -witnesses who had signed the -receipt of service of 


notice under section 8 (Second) at the Cutcherry'upon the land of 
the defaulter were substantial persons Tahan ins caning of ‘the 
Regulation. | cor S d 

„It was found in this case that TT €— ‘ee the defaulter could 
not be obtained. His Gomastha was seen, but he. refused to give 


_a-receipt. Thereupon the peon obtained the signature ‘of’ seven 


persons three of whom were proved to be ‘residing in the neigh- 
bourhood.” Of-these three persons one was the Mondal of the 
défaulter’s Mahal and another was the Chowkidar ‘of the village. 


-'The third was a tailor. in‘ the village. ‘The Principal Suddar Ameen 
.held that “a more respectably .signed: document cannot be, from 
- the circumstances of the country (respectable portion of every 


community being at all times averse to -appear in a Court of 


. Justice) expected, and ‘that a receipt signed by the three per- 
. $ons ‘ must be considéred a sufficient proof for the service of 


notice.” 


On appeal to the Judge of the $4 Perganas, the learned Judge 
affirmed this decision upon two grounds : 


(1) (1874) L. R, a1, A. 71 ; 14 B, L, R 894 ; 23 W. R. t13. 


t cc a - — : 
“Vous 76i] ; oa ` HIGH COURT, ^" - ] 


s "The evidence’ proved thát "thé three ' persons "who were 
‘called as witnesses at' the trial of ‘the case in the lower Court 
-saw the notice affixed to the door ; ; they were ‘substantial within iue 


 "inédribg of the law ; e pes exe d 


? 


4 


->= 9, "Albthat is: required" is good idis of thie fact of the 


‘application of "the notice on á certain date. "The further: direc- 
-tions of thelaw are intended for the - guidance 'of the ‘Collector 
only." "Before. putting up the putnee “tenure ` io sale he must 
require proóf-that the notice was duly sérved, and: the ‘law Says 
‘that such proof müst be: of such and- suci a nature. "The Collec- 
-tor is not’ required. to’ take evidence ;"hé ‘has ‘to “examine merely 
‘the written documents-produced by the’ zeniridar, and’ if'the proof 
“appears to be prima: facie good, the pitiiee’is’ sold- on the res- - 


' ponsibility “of the: zemindat, Theh; if the putnidar has recotirse 


to the. Civil'Gourt, ‘thé issue ‘ig: not whether ihe proof -adduced 
‘to the Collector'at the time of : 'sale was strictly ‘within ‘the words 
‘of. the ‘law, but whether.the..evidence adduced before ‘the “Court 
to prove the service. òf” notice on or before a certain date is 
«credible: and satisfactory.” The ‘learned District Judge. further 


' „observed : , ‘The reasonable: object of ‘the; law. is .that the defaulter 


- Should have timely, notice of -the intention- to sell; and if it be 


proved that such, notice, was ‘given to the satisfaction of.: thé Court, 
‘the number -of witnesses present, their actual status. in ;social life, 
zand, the distance. ,Of their "dwelling; houses, are points which are 
immaterial: | ~ TE Qu 37g 
Mr. Beaufort was the District Judge and this - decision was given 


3 iby, him-before 1864, long before the decision of Sir Barnes Peacock 


in Sona Beebee v. Lall Chand (1). iul oy ot a 

, The Judicial Committee quoted . the above from .tlie judgment 
“of the, learned District Judge with apparent approval and , also- 
.feferred to and quoted from the decision -of Sir Barnes Peacock 
in Sona. Beebee y. „Zall ‘Chand (1) with approval, . The Judicial 


, Committee. observed : -Their Lordships are disposed to agree 


"with the judgment of the High Court as delivered by Sir Barnes 


. Peacock, confined as it is to cases where there. is proof . that the 


‘notice’ was” duly served.’ The consequences of holding | that..a 
‘statutory’ “sale of these “putnees could’ be set aside because one 


: oft the witnésses ‘to the notice turned | out “not to be ‘substantial, 


when it was in fadt served, would bé to give too great effect to form 
,'at the expense. of substance.” d " 
On further appeal to the High Court jou the ed of the 


(1) (1868) 9 W. R. 242.- A E "gs 


~ 
a 


167 l 


Civil. 


m, 
Damaren: 
- an 


--1942 
anm 


Dharendra Krishna 
Mukherji - 


Nass 
Nibar Ganguly. 
"PaL. 


—— —— 


* 


168 


Crit, 


1942. 


Dhareadia Krishna 
Mukherji 


3 s) 
Nihar Ganguly. 
Pal, y. 


THE CALCUTTA LAW JOURNAL. [Vor. 76. 


District Judge, Kemp and Glover JJ., at first upheld that decision 
on 28th July, 1864, but reversed it on review on 18th February, 
1865. On review the learned.Judges held: “Now, in -this case, 
the attesting parties aie sufficient in number, and they reside in 
the neighbourhood, but, with the exception of the Mundal, the 
rest are not what can be, called substantial persons. One is the 
Chowkidar of the village, and the other a Thicka tailor. The 
Legislature invested the zemindar with the power of bringing sub- 
ordinate putnees to sale, and made him exclusively, answerable 
for the due observance of the prescribed ‘process under which 
such tenures’ could be brought. to sale. To profect the patnidar 
from fraud, it.was enacted. that the notice of sale must be attested 


. . by three substantial . persons. Now, it is clear that, unless the 


attesting parties answer to the common meaning to be put upon . 
the word ‘substantial,’ the patneedar would be wholly. without 
remedy in case of false attestation...............lhe word ‘substantial’ 
means a wealthy man from- whom damages could be recovered by 
the putneedar, supposing the attestation fo be false.” . 


The Judicial Committee did not approve of this view. It is 
indeed difficult to see why the putneedar will be absolutely without 
‘any remedy if the attesting witnesses are'not wealthy enough. In 
case of sale without service he has his remedy either by getting 
the sale set -aside or by getting damages from the zemindar.' It . 
is somewhat difficult to imagine that the legislature had in mind 
the possible damages from the attesting witnesses. There is no 
‘legal obligation on the part ‘of these persons to come and attest 
and if the intention supposed by the High Court be ascribed to 
the Legislature, then the Legislature was laying down something 
knowing full well that such persons will never be available for the 


-' purpose. 


^ The final decision of the Tudicial Committeé in this case was 

that the finding | arrived at by the District Jüdge that these were 
substantial persons, was‘one of fact which he might properly come 
to upon the-evidence on record. 


In Zhe Maharajah of Burdwan v. Srimati Tara Svondari 
Debia (1) (Lord Fitz Gerald) the question was whether a copy 
or extract of the notice was sent by the zemindar to be published 
at the Cutcherry or at the principal town or village upon the land 
of the defaulier as required by section 8 (second) of Regulation 
VIII of 1819. 


~ 


(1) (1882) L.R. 10 I, A. 19; I. L. R. 9 Cale, 619. 


- 
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The ` Bud Committee - aise “after quoting ` "Sneton 8 
(second) from- the Régulation: t .. 5 = 
. “That is a very” important Regulation: ‘and ‘no doubt it was 
enacted for a.cértain end defined'policy, and ought as d rule to 
be strictly. observed.” -Their Lordships -désire ‘to: point out that 
the due publication of-the notices prescribed' by ‘the Regulation 
forms an‘esséntial portion-of ‘the foundation ‘on. which the summary 
power of sale“is. exercised,“ and makes the. zemindaft:who' institutes 
the proceeding exclusively. regponsible for its: regularity. : "Their 
Lordships ‘do not; howevér,: intend at all to:' controvert a decision 
to which their-attention was called, of Sir Barnes-Peacock,'' when 
he filled the office -of Chief Justice of the'High Cojrt'of Bengal, 
to the effect that if the notice itself has- been duly“ published, if 
it is not matter of conboyersy, if the “fact: was “ascertained that it 
was published, then one would ‘not regard -any objection either’ 
to the form `of - the: tecéipt or the absence ‘of the receipt itself. 
That decision was alluded to.in.a case: before: this ‘tribunal, in 
which their. ‘Lordships say they. are disposed. to ‘agreé with ; the 
judgment of the High Court confinëd as it. iè to:cases -where there 
is proof that the notice was. , duly; served. "That, again; is «where: 
there is:no controversy. a8-- ‘to.the. facts of: the*service.- It seems to 
their ‘Lordships -that the ‘object of. the’ Regulation. was- that: due. 
service or publication, should- not be left- matter `of controversy. ` 
The evidence -should be--secured:. immediately afterwards, and. 
exist in writing, and-be, referred. to by.. the proper officer as: part 
of the foundation of the sale.. Accordingly if, immediately upon: 
posting the-notice, the peon;posting it. can- find the. defaulter or 
his, manager, -he is bound.ta'ask for a;.réceipt-from the defaulter 
or his manager, signed, under his hand, ‘and if he-gets sucha. 
.Teceipt there is; an end to all questions as .to. the -service.-.If he 
does.not.find the -defaulter. or his-manager;.or. if that person will 
not sign. à receipt, then he" is to call in three’ substantial: people: 


of the village to attest. the: fact,- which will be: apparent. to „their“ 


eyes, that the, notices in question have been. published. ~ If. they: 
object, as very likely villagers :-would..cbject,: tor be. parties to the’ 
proceedings for the enforcement. of :a sale, then -he is; obliged: to 
go.to-thé nearest Moonsiff, and make a ‘voluntary oath’ of. tHe-fact. 


of service,. which act, is ^ immediately recorded, : and. forms: the’: 


foundation upon which the, , officer: -afterwards ` pioceéd i in carrying: 
out his sale. . Thus the evidence that the -notice has been given is. 
immediately preserved and the fact is-not left to be matter d ua 
uL d D 1 edm ieu uo sic weeds | Su 
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Their Lordships further pointed out that the present case differ- 
ed from that before the Chief Justice of Bengal in Sona Beedee v. 
Lalli Chand Chowdhry (1) and equally from the case of Ram Sebak 
Bose. v. Mon Mohini Dossee (2) in this, thag the fact of service 
here was a matter-of controversy. Their Lordships observed: “We 
should be ‘obliged to assume, in order to arrive at a conclusion 
one way or the other, either that there was a conspiracy to cheat 
and deceive upon the part of the plaintiff Charoo and the two 
Chowkidars who are represented to have assisted in the fraud, 
or that there- was a , conspiracy on, the part of the peon sent to 
effect this publication, who, having, it is said, neglected his duty, 
conspired afterwards with a confederate to’ make a false statement 
and forge a-receipt.” : 

The Court of .first instance in this case held in favour of the 
defendant and refused to set aside the sale. The High Court 
reversed this finding. T he Tüdicial Committee observed : 


. "It shews that not alone is the fact of publication in contro- 
versy, but that the matter is.so involved that it is difficult -to come 
to: a'.safe conclusion upon it.” "Their Lordships therefore did 
not propose to say, upon this controverted question of publication; 
on which side the weight of "evidence lay, but dismissed the 
appeal, observing that the .doubt or difficulty in- this case was one 
that would not.have arisen. save by the neglect of those represen- 
ting the Maharaja. ‘here was no evidence in this case save the 
statement of the peon himself that the notice was ever entrusted 
to:him for service. . The Judicial Committee observed: ^ : 

“There is no ‘evidence save the statement of the peon Khetu 
that the notice was ever entrusted to him, but supposing it: was 
entrusted to him for publication, his duty, and that of ‘the officers: 
ofthe Maharajah, would -have been clear and plain. He should 
have ascertained when he went to make the service that the person 
whom he represents to'be Charoo, to whom he says he delivered 
the notice, was the defaulter, or the agent of the defaulter. He 
should then have obtained his receipt, a receipt proper in form. 
If he could not obtain it he should have followed the course 
prescribed. by the . Regulation, and should at ónce have returned 
the documents to the proper officer of the- Maharajah. It would 
then have been the duty of that officer to éxamine the receipt.and 
see that it was in:all respects -complete and ‘regularas part of. the. 
foundation of the title afterwards to be given by ae Their 

(1) (1868) .9 W. R. 242. 

(2) (1874) L. R. 31. A. 71 ; 14 B. L. R. 394 ; 22 W. R. n 


t 
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if 
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Lordships. TUE before them.a copy of the supposed receipt, which 


‘appears to be: - enveloped: in mystery from the: time it^ was alleged 
to have been signed." The peon'^gives no*history of’ it “What 
did He. do with it ? ^ To whom did;he giye. it P`- :Whereʻhas` it been? 
All that is left in obscufftys' and! no ;confirmatory proof is: producéd 


from amongst.the servants of the'Maharajah that-the peor, having 


effected what- he alleged - ‘to be “Service; brought in. thi Teceipt 


with"him, and: filed it- in: the Collectorate, or with “the proper 


‘officer-of the? District. - What i is. thé document. itself "when we come 
to” look: at-it? "Thé professed: signatures .ar&/at the-top;'-The 
first ‘is-that) of Brojo.Mohun : “Banerjee. "Phat purports- to ?be- thé 
name, not. quite the» correct nare, ; of the registered proprietor* of 
the talook; who has:been- deall-many -years; and if. this ‘had been 
"broüght to- and ‘examined ‘by the servants “of -the Maharajah they 
rhüst have ‘seen'Sthat~ the dead” quan couldinot have Signed ‘it ; 
"there is-rio “doubt that: they > ‘new’ that this’ registered proprietor 
was: not alive. The next signature ig that of. Redoyniith Banerjee, 
who is put down’ asi the. karpyrdaz,-- meanihg ‘the karpurdaz ^of- the 
dead-man, Brojo Mobun Banerjee. This turns “out: sto’ be"a-«non- 
existing individual ; theré is" no ‘such! person: “Then? we conie to 
the attesting "witnesses at the foot,! arid they ‘are Goburdhun Chow- 
'kidar and Gopal’ Chowkidar, ‘residents of Salmula. The inference 


‘from ‘that would-be that they were ' the- -Chowkidars of Salmiil:- -If - 


there are such persons in- existence, there are ‘no such Ghowkidars 
át Salmula; and “neithet of the. Chowkidars of Salmula *Biave'been 
prodüced' om-either one' side Or the- -other: -This document or 


receipt s0- - produced: bythe peon "is 'by"no' means a ' compliance ' 


with ‘the provision: of Regulation: VIII." ‘Their Lordships : ‘think 
‘that‘the absence Of- that'care ‘and: àttention Which ought ‘to have 
been shewn with reference to this: document; : and’ the absence of 
contempordnéous:-inquiry -whether ; ‘there’ had’ ‘or’ had‘not been a 
publication: of - this”: notice,’ a^-required by: ‘the Regtilation; ` liave 
created the'very difficulty. which. the Regulation ‘was’ intended to 
prevent, and as the Regulation makes the zemindar exclusively 


‘answerable for the: observance of ‘its. provisions, their Lordships are. 
of: Opinion that’ the i issue as'to tlie Regulation - -ought to’ be found ih 


f 
à pot ui dasta F 


favour of thé: respondents." ti ci od. 


In“ Maharani of ‘Burdwan v. Mritunjoy ‘Singh and others: (1) 


(Lord Hobhouse),- the- question for’ decisión" was whether service 
:on the defaulter-personally was sufficient” or whether ‘ih '8pité'of such 
service it was e to'serve the notice at .the Cutcherry omthe 


v 
^ a d 5e T : - oo 
a ta 


land of the defaulter.7 ^ =. .' tg ve a TM RE 
(1) (1886) L. R. 14 I. X 30; I. IL, Ra 14 Cale 365, v Heo este 
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In this case the Judicial Committee again approved of the 
decision of, Sir Barnes Peacock im the case of Sona Beebee v. Lall 
Chand (1).- It was observed: — "The formalities which the 
zemindar has to observe, and ithe: evidence by which, that obser- 
vance has to, be proved, are two totally distinct things. All that 
Sir Barnes Peacock decided was that if the observance of the 
requisite formality was distinctly proved it was not' necessary to 
have the mode of proof which the Regulation directs. In the 
case in ro I. A". (ie. Maharajak of Burdwan v. Sm. Tara Soondari 
Debia) “this Committee found that the question whether, the 
requisite formality had been. observed depended on conflict- 
ing evidence, but that. the ‘statutory mode of proof had clearly 
not been followed, and they held that the decision must go 
against the zemindar, whose business it was to follow the pres- 
cribed method. They did not differ from Sir Barnes Peacock, nor 
did they hold that the statutory proof was ‘the only i that 
could be given.” ; 

A careful consideration of all ee cases m» yield die following 
relevant results :— - 

-t, The requirements as to fay contents of the notice, (b) places 
where the notices are to be served, (c) the time of service 
~ and. (d) the service itself are mandatory ;. those. requiring the 
procuration of receipt, attestation or certificate are merely 
-directory. 

2. The service of notice will be dotnnicie and sufficient as 

soon as the notice is stuck up in Some conspicuous part of the 
defauliers Cutcherry on the defaulting putni; this service itself 
is. referred to as publication in the section. The word ‘published’ 
means the same thing as ‘served’ as in the case of notice at the 
zemindars’ Cutcherry. 
- 3. The service can be proved by, evidence other than what 
-is required by the section to be procured by the peon: Ram Sebak 
Bose v. Mon Mohini Dossee (2) and Maharani of IUIS “Ve 
Mritunjoy Singh (3). 

- 4. :When the ‘service. (a) is either not controverted (b): Or 
though controverted, is proved to the satisfaction of the Coürt 
by the evidence on record, tbe defect or irregularity’ in or. the 
total absence of the statutory evidence (i.e. receipt, signature 
of attesting witnesses or certificate of the Munsiff etc.) ‘willbe 
irrelevant consideration and will not in the least affect the sale; 

. (2) (1868) 9 W. R. 24a. 

(2) (1874) L. R 21. A. 71 ; 14 B. L. R. 394 ; 23 W. R. 113. 

(3) (1886) L. R. 141. A. 30 ; I. L. R. 14 Calc. 365. 
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of Burdwan v. Mriunjoy id e) and Es Beebe v. Lall 1942. 


‘Dharendra Krishna 


Chand Chowdhry (3). T 
; ME 


E^ ue ‘When the service is Gontrovented and the 'evidénce aliunde 
Of the service is evenly balanced, the zemindar must fail : Maha- Nihar Ganguly. 
‘ajah of Burdwan v. SM. Tara Soondari Dabia (1). OU. Ee Pal, y. 

| Coming now to the fourth point: urged by Mr. Bose, ii appears dm 
that i in the petition to the Collector under section 8 (second) of 
Regulation VIII ‘of 1819 by the, defendants (zemindars), , the 
‘Specification of the balances claimed as due to them included 
interest on the arrears at the fate of 12 34 "5 (Ex. AA) The 
amount claimed was ‘arrived at ` including interest at this rate and 

the mandatory notices required by the section mentioned this to 

be the amount to be paid before the first of Jyte ‘following, on 

default of which, it was intimated, that tenure would be sold “on 

that date rst of Jyte corresponded to 15th of May, 1939. On 

the rath May, 1939, the plaintiffs contested the demand speci- 
- fied in the notice advertised under section 14 (Second) of the 
Regilation (Ex. BB). A summary investigation was started, 
E but no award could be made before the, day appointed for sale. 

It appears ‘that the award was made on the date of sale reducing 

“the rate of interést and thus reducing the claim in one case by 

Rs.320 and in the other case.by Rs; 245. The sale was held on 
that very date for the reduced claims, l 


5, ., The contention of Mr. Bose i is— j 5 
"de that according to section 14 (second) .. ; 


~ 


, 
4 


4 
a F 


; : “(a) éither the award should have been made - before the day 
appointed for sale `. or | 


_ . thesummary: investigation should ‘have been n pending, 
giving the plaintiffs the opportunity of availing themselves of. the 
provisions regarding the stay ‘of sale contained in the second’ part - 
of section: 14 (second). His contention is'"that had-the award 
been made before-the day appointed for sale he would have been 
entitled, as of right, to . pay off the reduced demand and thus to 
prevent the'sale. If the investigation was kept pending then 
either the ‘sale would have been-stayed or, if the zemindar so 

. desired it would have been made on his ,reponsibility for the 
original demand. .In'such a cage . the Bena would have Ue 


(1) (1882) L. R. 10 I. A. 19 ; I. L. R. 9 Calc. 619. ° 
(2) (1886) LL. R. 14 L. A. hat Lely ue sôs. 
(3) (1868) 9 W. R. 242. X " 
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‘entitled to get the sale. set aside by a regular, suit on ` the, admitted 


facts of this. case. 2E a. ve (7 


i * M u^ z 7 VER 
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Mr. Bose further esain that as section 8 (so of* the 
Regulation requires, that the petition should * contain; a. specification 


l of the balance that may: Be o due. tothe, semindar; and as the.balance 


specified i in the preseiit case Was ‘admittedly i in excess of the balance 


‘actually due, the petition itself was bad in law and, this defect ` 


affected the eritire ‘proceedirigs in sale inasmuch as the demand | 
made i in tlie mandatory notices thus became’ excessive. According 
to him the principle. ‘underlying ‘ ‘the’ decision of the Judicial 


l Coininittee i in: " Nawab Khaja Ahsanulla, v. “Harri Churn Mósoom- 
3 dar (1) makes such excessive demand i in the notice a vitiating cause 


invalidating the gale 

Dr. Basak appearing for the respondents. ‘contends’ that the 
requirement , as. to, the. ; Specification. of the balance. due is not 
mandatory- -and. that an error in this. will not affect the. sale. Dr. 
Basak places the following matters for our éonsideration, in this 
connection : 2 
"a. Error in thé matter. of accounting is not unusual ; there i ig 
possibility of dispute also in this respect ; df any | error in the amount 
or any successful contest by the defaulter, regarding the amount due 
i$ to 'vitiate the proceeding then, the power of sale will be réridéred 


‘absolutely nugatory ; ; the express) provision in section 14 (second) 


to thé éffect that “the award madé in the. case of contest ‘will of 
course regulate the ulterior process", | indicates that the sale will 
proceed if the awarded amount be ‘not “paid | and ' thus implies 1 that 
the proceeding was not ‘altogether ' bad‘*for this infirinity in | the - 
spécification of the balance due in pétition ; j 22 


a. Section ro provides for elimination -of any. possible error 
before sale and section 14 (second) provides for settlement of - dny 


"oa 


34, The: statute. itself- p the- possibility of .such 
error or dispute and made, provisions for safeguarding against 
any possible prejudice to the persons interested ; the parties interest- 
ed will all. have right to make, payments even-on the date- of. sale 
after.the, error is ‘rectified or the dispute, is. settled’ and. thus to 
stop the sale by reducing the, balance due to nil; for „the pro: 
position — that the defaulter will have right to pay. even on the 
date of sale Dr. Basak reliéd "on the language of. section 
10 as also on Ja/adAi pce LENE v. - Dhàrendra 


(1) (892) L R. 19 L A. 2915 LL. R. 20 Calos 86. & ceo d i out 


Vor. 76.| x Ae xj nich COURT; 
i | 
Krishna: Muller (1) (S. K. Ghose- and Patterson, 8); ' Bijoy 
Krishna Mukherjee y. Lakshmi- pa pin (2) (Mookerjee. and 
Panton JJ)’ 


4 "The décision ‘in Nawab Khaja Ahsanulla y. Harri Charan ` 


Mosoimdar’ (3) ‘is not against: this ‘view ;' there the ‘sale was a 


midyear ‘one, ‘and ‘in examination’ of sections E (third), 10; I3 
(second) and 14 (first) will ‘show that in the case Of midyear sale, 
the- defaulter can. prevent the' sale by paying a` lesser amount 
than the' balance dué "(three*fourths of “the balainée)’ ‘only if the 
payment beé' made during the notified’ periòd; that is, before the 
day-appointed for ‘the sale. -On the -date‘ of ‘sale nothing ‘short 
- of the whole balance will bé"of ‘any avail either to him or to the 
other persons’ ‘interested’ in preventing the sale; consequently 
there’ the omitted clause in the notice was - Considered im- 
' perative. dis wo OU oe e 


Mr. Bose in reply. contends: that the petition’ and. its contents 
are made ' imperative by” the &tafüte" ‘and that “the imperative^ 
character of the requirement as to the specification of the balance 
due is borne out by the fact "that ` all the imperative notices are 
simply to notify the balance thus specified and” seclion 14 (second) 
makes a very valuable right of the defaulter ^hinge upon the 
zémindar's detand" as specified in the. notice ' advertised. If the 
defaulter's objection be not disposed of before’ the’ day of sale 
he cannot get the sale stayed. unless and until he’ is prepared to 
lodge the" amo urit ‘thus demanded. ' Mr. Bose fürther contends 
that section ‘ro ‘does not provide far. revision of the balance 
claimed except on the. ground of payments made ‘sincè the pre- 
sentation” of the” pétition under section 8 (second): and that, even 
assuming that the section authorizes this revision, . this will simply 
eliminate the arithmetical errors in the accoufíting. and will never 
touch the infirmity consequent upon any dispute regarding any 
of the items: Section 14 (second) is the ^ only relevant provision 
pertinent to the question and there if the process is to continue 
regulated by the ‘award made it is because of the express Statutory 
provision to that effect. ‘That ' does not in the. least minimize the 
importance of the accurate ‘ spécification in- ‘the petition under 
section 8' (second) and does not indicate that the Legislature’ inten- 
ded to make this important requirement merely directory., 

In Nawab Khaja Alsantila Khan Bahadur ve Burri Chirs- 

' (1) (1937) 65°C. L. J- 534 (380); 41 C. W. N. 1262 (1269). 


(2) (1919) I. L. R. 47 Cale. 337 ; 3o C. L. J. 433. - 
(8) (1892) L. R. 19 I. A. 191 7 ua -20 Calc;-86. Ju es 
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CES Mozoomdar (1) (Lord Shaw), the notice to be served at the 
1942, Cutcherry of the defaulter was itself defective inasmuch as instead 
Dbarendra! Krishna of intimating that the payment of 34 of the total demand would 
Mukherji prevent the sale as required by the terms of section 8 (third) of 


Nihar Gangulys. the Regulation, it intimated that in order to prevent the sale the 
Pals. total demand must be paid. The Judicial Committee considered 
— this to be a fatal defect and observed :— 

ibus ooi A zemindar having an interest in a talook of this 
kind. has undoubtedly, under the provisions of Regulation VIII 
of 1819, a power of sale in the case of default in payment of the 
rent ; but that power of sale, which is given as a very summary 
remedy, and which may be exercised immediately on arrears 
arising, is given under important conditions, the fulfilment of 
which is of the utmost consequence, not only to the person having 
a right to the talook, but to all those who have rights under him ; 
not only to the patnidars, but to the sublessees, mortgagees, and 
other incumbrancers, whose rights may be affeced or extinguished 
by the sale taking place. ...... T————Á — nins 
NL CST It appears to theig Lordships to be clear that 
the notice, which is a condition precedent to any sale taking place 
under this clause, must in all material respects comply with the 
provisions of the clause, and that therefore there should be in-. 
timation made to the debtor, in terms of the clause, not only of 
the balance due, but an intimation that, unless the whole of the 
advertised balance shall be paid before the date in- question, or 
so much of it as shall reduce the arrear, including any 
intermediate demand for the month of Kartick, to less than 
fourth of the total demand of the zemindar, thè sale will take place 





Then the following passage from the judgment of the High 
Court was quoted by the Judicial Committee with approval and 
their Lordships adopted the expression of opinion contained 
therein : 

M oo TPE “The object of the publication of this notice 
is to give not only to the defaulting patnidars, but darpatnidars, 

| mortgagees and other incumbrancers, notice of the sale. Z may 
ivell be, that the patnidar, darpatnidar, mortgagees, or other 
incumbrancers would have available, for the purpose of saving 
the estate from sale, 75 per cent. of the arrears due, but not the 
whole. We are of opinion that if the zemindar chooses to bring 
into operation the provisions of clause 3, section 8, and to get 


(1) (1892) L. R. 19 I. A. Iq1 ; I. E. R. 20 Calc, 86. 


Vor. 76.] ^ gIGHIcOURT. `, 

a half year’s rent by means ofj this Regulation, ‘he must strictly 
comply with the conditions laid down in the section. We think 
that all the requirements in clause 2 of-section-8 must be imported 
into clause'3 .of that section - mutatis mutandis, and ‘therefore we 
think that the servig of the notice is-a -condition ‘precedent to 
the salé being held, and that the notice So setved must be a good 
, notice, that is to say, ttmust ide a notice which-shall pit-all parties 
Concerned im saving the tenure from ‘Sale, in: possession of the'know- 
ledge, of what really they -will have to do, if : they destre to save the 
tenure, and would-be purchasers; in possession. of information; as to 
-the amount they will haye to spend if ls m to Ee the 
ics di » "IL NE 


| 4 E. i t ee 


- Referring to the notice required by seétion 8- (second) iie Judi- 
“cial Committeé observed :. | 


M. t A - 1 
e r 1 "p -4 se S E en 


“The notice in that case ought to state, in terms of. the: clause, 
"thàt if-the ful amount due, andispecifiéd-iri the notice,. be not ‘paid 
before the date therein mentioned, the tenure of the ' ' defaulter will 


be sold by’ public sale. {n order to .have--thàt - nolice.in proper , 


form it must contain, sof merely a specification of the arrears, but 
‘a notification that the sale‘ will proceed unless payatot, of nE rent 
be made within.the time limited". | NEP CL HA a 


It must bé^noticed that save as provided i in sections: 13 Geconi) 
‘and r4-A"'the -Regulation does not: make any express provision 
entitling the darpatnidars, . mortgagees -and other encumbrancers 
"to make payment and thus to prevent the sale .of the tenure. ‘The 
principle , underlying section 108 (j) of the Transfer of Property 
Act may. determine their liability to the- zemindar and their right 
to make payment may be: determined -by such liability. Ordinarily 
‘the zemindar as the promissee ior creditor- for- the rent may not 
be under any obligation to accept performance, tender or pay- 
‘ment from any body other than his promisor. | It seems that the 
“notices under section 8 of Regulation VIII of IBIQ are intended 
“to be invitations to all , Persons interested. i in preventing the sale 
to, ‘make the: payment.. This seems to follow from the decision of 
the Judicial Committee i in - Nawab Khaja Ahsauulla, Khan Y. Hurri 
` Churn Mosoomdar (1) and i in my opinion this i is one of the weighty 
“reasons why the clause if the !amount claimed. be ‘not paid before 
‘the first of Jyte following” must: ‘be looked -upon as imperative. 
Even without any such invitation the putnidar. will have , right 
to pay till the property if sold, The notice for. the mid- -year 
sale i is imperative-in another respect also. It ‘is ‘directed ` to con- 
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tain’ an. intimation that an, amount lesser „than the amount due 
‘will also suffice to preyent the sale.', _It-may be noticed that apart 
from the notice the Regulation does not create any right in the 
debtor or'in,any ¿other -pérson -interested to tender_.a_ lesser 
amount in, order: :to prevent the sale. Apart fram this invitation. from 
-the. creditor: the peisons interested . cannot.make this lesser payment 
to prevent the sale. ,' E ee : bec aac 


~ “The ground - -on “which asale’ under itin VIII of 1819 
can `- oe ‘dssailed is “pivent in ‘section 14^ (first) of ` the - Regulation 
‘thus :* "Itshall; however, be competent- te any 'party. desirous of 

‘contesting the right’ ‘of the. "zemindàr- to make: the sale, whether on | 
the ground of. there having been no balance due or on any” other 
-grotind;; to sue the zemindar for the reversal of the same, and -iugon 
. establishing a a sufficient plea, to optam a decree. “with full costs and 


n. ~ r 
Pi . damages; ^ H ae wife ited di ato (X WDR » offs h t- 4 aj ut : 
Dm As the section. stands, the: grounds aita ble: for the reversal of 
these mme: ,. TS T ee N 
24, No:balance having’ een dnd Ue EE. Ghee gs E : 


ics -2; ^ any other ground...: b dcus mcer neut , 
^. 'In.either.case the success in the ‘suit LM "upon. the EE 
. lishment of a sufficient plea. $^ eee ee | Ca 

7 So: “practically in every: suit. for he: reel of a--sale held’ 
under Regulation -VIII -of.;1819 the Court is to be satisfied that 
the plea that:has been established isa sufficient one... m 
`a IIt seems'certain that if it- is:established that! no -balancé was 
dúe it'will always’ bé a sufficient plea forthe reversal of ‘the sale. 
‘The very right of: the zéminder to ‘sell the property is - -dependent 
‘on: the existence‘ of the-arréar and' consequently if nó arrear Was due, 
Lo zémindar-had/no right ‘to sell the property. ` É Bute 


^ It seenis also certain -that if the mandatory forms ' preparatory 
to or connécted ‘with the''sale are not strictly compliéd ‘with, the 
'"non- compliance,” if: established; will" be: à sufficient plea for the 
reversal . of the’ sale’ ‘without’ anything" more, subject, . of coursé, 
‘to the maxim “de minimis non Citat Jex”. ` This seeiis’ lo be well 
‘settled by the "several décisióhs of 'the Judicial ' Committee: "This 
‘the stàtüte requires that i in the petition: presentéd to the Collectór 
_ the balance due should be specified and in. certain casés 34ths of 
"the balance thus claimed should bé! named in the- notice as the 
- “amount payable to prevent the sale. .Even: if the balance due’ be ' 
coiredtly given i in the petition; but iri the notice instead of. demand- | 
“ing y ths of`the“ ‘saine, thé whole is 'démarided, thé sale held 
after such notice should be_reversed without: establishing any- 


- ` 

L N : f 
| i 
" - i : | > 
NOL.. 16:1 F m. “HIGH count ^n aoro- 


thing.’ more. .. Té. plaintiff in sich a cise inbéd" only - -estabtish tkis’ 


defect inthe, fotice;'^It..is:nót fór:him::to. -éstablish*-that "had 
there. been: no 'isuch xdefect:he - would Have ^ paid the? lesser amount’ 


or. that che .affered« the. legally: payable’ amount. The Judicial. 


Committee-:in: Nawad Khaja w:Ahsanulia.Khan Bahadur ~. Hurri 
Churn. Mosoomdar (x) discussed ; How, otherwise the -defaulter ' or 
his under-tenants might: Have prevenfed: thé sale. only to show what 
object . the: legislature: hadssin “view in imakihg these’ provisions 


manater i SM sed Sin ie: 2117: i a eos AI uae Pare . Mi pn £s 
. * M 
Anumy- iopinion + > ap c p 


> 
vr t - 
ERIT ' l^ ceu ). Py a, 


Lo) failure:to.l observe’ strictly i any of: 'the* nlaridàtory-- : require- ; 
merits will always. be: M du ds within the: meaning tof thia © 


dd OSEE Conese Ma Mam Son M SEL E: 


a 


c (a) failure to! observe any ice ‘reqilirerhent : may also be- 


-a v sufficient plea within the.meaning; of. the section ;. in‘-such a case 


what is, and. what: -isnot a sufficient plea will: have-tó be deter- 


mined by the Court with reference'to the facts- atid ‘circumstances 
of. each case- and. the’ possible : prejudice suffered’ ‘by’ the parties 
interested ; by: the defect." It may. be that in- such '& čase tlie 
sufficiency or otherwise of the plea shall : have! to be -determined 
with reference-to;the pne of the person , claiming the - reversal 
of the. sale. i... E og ku, Eb un 

- The question before us is whether it is imperative that the 


. balance due should be. correctly specified i in: thé petition’ presented - 


under. section 8. (second) for the initiation’ of the sale and whether 
the-error-in- specifying~ any amount.in-excess. of what i is actually 
due shall be a sufficient plea for the reversal of the sale.- 

. It seems*obvious that ‘in .the~ notices the- specification” of "the 
pev of.demand is a material requirement. -In order ` to' “put ‘all 
_ the parties concerned in saving. the tenure. ‘from ‘sale’ in possession 
of the knowledge: ‘of what really- they have to-do, ‘it cannot be denied 
that the amount due is an. essential item. As the Regulation ' stands 
` it is the specification of the balances due ih the" petition. under 


section B: (second): which will détérmine. ‘the: specification: in the - 


notices. .I feel, therefore,:very ‘great’ difficulty in ‘saying that the 
accuracy in the specification. of the; balance dueis: merely ditectory 
and not mandatory. . In my opinion. this ij--a"miandatory provision 
and ‘I feel very much rélieved.in seeing. ‘that this“view- finds Support 
in the judgment of. my-learned brother -Mitter J; in -Kiran Chandra 
v. Brojesh: its: (a). ` — to this decision of -the ` Jadicial 
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Committee in Nawab Khaja Ahsanulla. Khan’ Bahadur. vi. Hurri 
Churn Mosootnder (1) my. learned brother observed: : “The prim 


_ ciple which we deduce from the said decision is‘ that ‘it is essential 
that the claim specified in the notice must nop be more than. what : 


in fact is claimable ; for the patnidar, darpatindar, mortgagees, 
and other encumbranceis may. have available to them an amount 
which may satisfy what was deniandable in law but not the excessive 


. demand. The fact that the . stam notice which has to be pub- 


lished under section 8 has an important significance for the dar- 
patnidars, under-tenure-holders, mortgagees and  encumbrancers 
‘and the fact that they have rights to be protected fromthe "xe 


-effects of a patni sale cannot in: our. judgment, be. ignored." 


respectfully agree with this view and in my opinion it is sois 
that the balance actually due should be specified in.the petition 
under section 8 (second) and any excess specification in .this, 
subject, of course to the maxim ‘de minimis non curat lex’, 
vitiate the sale. 

‘I -do not feel very ‘much presi with the contention of 
the respondent: that there isa provision in section .14 (second) : 
for contesting the demand and that this along with the provision 
therein contained that the award made in such contest “will, of 
course, regulate the ulterior process” would show that the ulterior 
sale will not be affected by the error in the notice in this respect. 
We do not know how ‘the ulterior process will be. regulated’. by’ the 
award. It does not follow from this provision that even if. the 
amount demanded be found excessive by the award, sale.will be 
the ulterior process on the -defaulter’s failing to "pay the awarded 
amount. I do notsee why these words may not also be taken as 
authorizing the collector to drop the sale in case his award . shows 
that the imperative notices contained excessive .demands. .: In any 
case it does not follow that a sale held in such a case on the’ basis 
of., the awarded” balance will not’be Eae CAI on P of 
defect in imperative notices. , . ~. i I" 

There cannot be any. doubt.that: the edo should i 
‘the actual balance due’ and; not what:-the zemindar considers to 
be due. This specification- is very important and any error init 


will be of serious ;consequences as all the: notices. ‘shall ` have; to 


repeat this as the amount claimed. Thus if the amount claimed 
as due i in the petition: be in excess of the amount due, the ‘sale 
cannot be prevented by anybody without paying the :excess 
amount. No doubt section 14 (second) makes some provision for 

(1) (1892) L. R. 19-1. A. Toni L. R. 20 Cale, 86. . 
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the defaulter'himself fo contest the claim ‘and get the same rectified. 
But none else is given this right and, as ‘has been repeatedly pointed 
out: by the Judicial Committee, these notices" are imperative ‘not 
only in view .of the eres s interést but'also for the sake of many 
others, ue . 2L - » 

uc The faet that there are provisions for assailing the error in | the 
bouis of the: proceeding does not take away from the mandatory 
character of the particular requirement, 

; As has been pointed out above, the power to PNIS his dues 
by the sale of the defaulter's' tenure, is an .extraordinary power 
given to the zemindar. Certainly it is opento him lke all other 
creditors to seek relief ina Court of law, get the amount due 
settled by that. Court and then proceed to execute that. decree i in 
‘the ordinary ‘manner. But if instead of that he desires to have 
resort to his extraordinary power, there is nothing unreasonable 
in expecting that he should take extraordinary caution also, so 
that he may not claim anything in. excess of what may ultimately 
.be found to be actually due by a Court of law. As has, been pointed 
. above, ‘where powers, rights or immunities are granted. with a 
direction that certain’ regulations, | formalities. or conditions shall 
be complied with it is neither unjust nor inconvenient to exact a 
rigorous observance of them as-essential to the acquisition of . the 
right, or authority, conferred and it is therefore-probable that such 
was the intention, of the Legislature’. IE 


In- my opinion, incorrect EN of the balance ue isa 
ground available for the reversal of the'sale. We eae a) 


Section 14. (second) in. my opinion contemplates that, . E j^ 


+ 


. (1) either the, award should be. made before the T appointed 


for sale, (so that the parties interested Bs as of right, make, the 


payment to.stop the sale) EE 
E : ,"Or p MESE qup i 
. -(2), if it is not possible to make the. award before that date, the 
investigation should be kept pending so that the parties can take 
“steps under. the second part of the clause.. GE CE 
* (The section does not contemplate the’ jadis of. thé award 
^on the date of the sale as was done ‘in this case. "Under the. law 
the persons interested can stop the sale a$' of right only’. by 
‘making payment on a day before the day appointed: for “sale. 
‘An award made. uer that date i is made too late :to -safeguard' this 
meut in 59.29 age ae Ce PS gS BA oy aan 
4. If the award could not. be:made. beforé. the day appointed for 
sale, the investigation. should: havé been kept pending .oníthe:day 
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m emp 1o-ofsüle.r In-that case;-in: the event: of. thezsale :having been ztàken 

1942; place-in the, manner contemplated ‘by. the. second. part: of :sectiofi 
Dharendra, Keighna 14 (second). the remedy of the ";defaulter" would. have. been ya 

Moe regular. action for damages arid for.a reversal.gf'the sale. o iy e? |. 

"oNihansGangsly; ` [n the present case we shall place the plaintiffs exactly oit that 

Pal. D arid see if tliey have háde"out" a. case fora ‘reversal’ of tle. 

E AME ^ gales a. [os feao Dues A SRI OOo -z "E tam i ~ ere fe InCy 


* 
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The section does nat, in my’ "opinion, mean that‘in’ case "thé 

sale: proceeds’ at thie instahce of. the zeniüindar^ ‘and it is afterwards 

: . established" "that the: “éontest- of: “the: claim was “well-founded, the 

oo o o o šale’ ‘must -be-reversed: “Im OUT Opinión ‘the sectióri: ‘only keeps C Open 

-thé remedy by: ‘a regular suit“ but, does not; in any’ ‘way, slacker! 

.the grounds of success. "Even in that 'Suit-in order ‘to ‘obtain’ d i 

. decree for reversal the Blsihtift must establish a stifficiént plea within 

- thé meaning of section 14 (first). ` d A o i dea 

a - Asl have Held that the accuracy ` in the ‘specification: of thd - 

balance is a inandatoty” requirement,’ the ‘error’ established: is” ‘a 

po oR MEE sufficient plea‘for the feyersal' of the sale. Ee Pain ebe MARS) 

* -É therefore, agree’ that these appeals ‘should’ be“ allowed ånd 
T respectfully agree oe my learned SIDE in Tu order _ proposed 


E him. n: 
"The Court then’ delivered the following judgment : por Sue us 
ES dL NE M. A. ` NOS: 205 and 206- of 1940.: ` E ee 
August, 3. -. -The result of our“ decision in these "two ' “appeals is that the 


= stg instituted by- ‘the; appellańts“ ' have -been decreed. ~ The case 

i of the appellarits in theit- plaint was that-they - were-in- “possession 

of the disputed’ ‘putiiis.- They: prayed: for’ confirmation: ‘of their 

possession.in- their: ‘plaints. ` The learned ° Advocate -for the appel- - 

-Jants ‘stated before us that during the pendency -of- these appeals, 

in this Court, the appellants were dispossessed- by the ' ^réspondents 

l r zemindars and prayed that the decrees in the two suits should 

"ON -now : be: converted- into dectees---for recovery. of the ‘disputed 
d putnis. - E up o DA CK DAC TOM ESI. meee 

k i The learned Advocate for ‘the ‘respondent: zemindars -however, 

. contends that Lis. clients. were not - in- ‘possession of’ the- disputed 

. putnis.at the date ~of -our. judgment and - conséquently the-decreés 

- — inthe.two spits ae not-be- E into--decrees for- tecovery 

of; possessions. ` a DE Pa a Gee a ie oT 

"5 The dispute . between! ‘the: parties before -us--now involves detet-.4 

Se ^ de IM RHOR of question of fact ‘and it is impossible , for us to deter- 

- mine this matter, on; the..materials on the: record iof "the present -- 


case; "If it is found: x the -trial Judge: that at the’ Bou ‘oft ‘the! 
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niant the plaintiffs ‘aippellii €: dot in ‘possession and “that 
the defendants' respondents Were; in posséssión, . the plaintiffs will” 
recover possession of: the disputed putnis: from : the defendants. . If 
on thé other harid, ehe: trial. Judgé : finds ibat- ‘the plaintiffs 
were in possession ‘of ‘the’ ‘disputed putnis ofthe ‘date öf our 
judgment, the: oe passed by .us confirming : possession. will 
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Before Mr. Justice B. * Mukherjea and ‘Mr: Justice R. B. Pal. 
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] 7 GOPINATH DEB Goswami AN, OTHERS, s 
Declaratory sistt——Rectificatton ofa documents ` and Yor possession of - ‘property— 
Misdescription''of property—Res Judicata—Hrronéous ‘decision on a point 
of law—Evidence, if can be given as to correct description ‘of $roperiy-— 
Limitation Act (IX. of 1408); section 14, Sch, 1. Art. 120— Execution, proceed- 
ings df civil froceeding. Defect of jurisdiction — Firmer Court's. ‘decision 


^ ds to jurisdiction, ‘teas ia bak ow 
3 e 1M EU X der AF Ve, Pe arias 
x Correctness. or “otherwise of a judicial decisio „pas, no 'beariü 2. on the question 
E] ves n 2? T. “ak - Tead w VF t i ^ d 
whether ot not it oferátes as ‘res 'júdicata. ^ he Ret à 


* oS MA od SC dep SALUD Lem UA eoe 3 
, When it was decided’ b between ne: parties in the previous “execution case 
that the ‘hatter ‘was withio ud éoriipéténce" of the' executing Court, the 
decision, though" on-a questión of law, “evén’ ary erronediis; "is^ Binding 


bétween the parties : : Zaríni Charan yeKedar' Nath m pP CUL uo ul 


t "Obiter s^ Even if. the'-first ` Coit” decided- ‘its ability. tô entertain -the 
claim for defect of jurisdiction ;. dt is not opeén:tot the . pares Court to: say that 
there was no want, of jurisdiction in'the first Court. | eec 2OeE 


t- 
Where it is found that there is no mistake or misapprehension ‘in-“the iminds 
of either, party as to, the, identity of . the ©, property. itself, . but ithe description 


given of it in: documents is somewhat ‘unmeanidg, in "réferéüce to existing facts: . 
ub Kx c Ium YUA LN? zie M “Eg j 6 rt NC NU d E PNE 


., *Appeal from Original Decreo No,,163 of” 1944, against, t the decree of K. R. 
Barmah Esq , Additional Subordinate Judge of Assam ‘Valley, dated ‘the oth. 
May, 1940. dei 

(1) (1928) 1. R56 Ca "ray t: DII vise. Bh aoe. 
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Held, that even without any rectification of this description, evidence is 
admissible ` to show to which of these two properties it was meant to apply. 


[Vor. .76. 


.. A suit for a declaration that the decree in the previous suit related to the 
present suit land and that the plaintiff acquired title eto it by sale and. by the 
above decree, is governed by article 120, Sch. I of. the Limitation Act. ` 
Ve - 1 i 2 l Y, ma 
Obiter : ' The execution proceeding isa civil proceeding within the meaning 
of section 14 of the Limitation Act, 


. Appeal by Defendant No. r. . ; 
The material facts appear from the judgment. 


Messrs. Rama Prosad Mookerjee, Sitaram Banerjee, Nikunja 
Behari Roy, Chandra Sekhar Bhowmit and Bhabesh Chandra Barua 
‘for the Appellant. 


Messrs. Jatindra Nath Sanyal and Holiram Deka for the 

Respondents : 
C. A. V. 

The judgments, of the Court. were as follows: ., > 6 57 

Pal, J. :—This appeal is by. the’ defendant No. r.in a suit 
for declaration that the transáctions referred to in the plaint related 
to the property described in Sch. ‘Kha’ ‘of the plaint and that 
the plaintiff thereby acquired title to this property though 
the description” ‘given thereóf in the several documents ` was 
inadequate. The plaintiff also prays for rectification of the relevant 
„documents and for possession of the property on partition. by: metes 
and bounds. a 

The property which the’ plaintif now claims as having been 
the real subject-matter of the several transactions is entered in 
the General Register of Revenue Free Estates in the Assam Valley 
Districts as serial No. 4, No. 10 of 1863-64 Bamuni Grant, situated 
in Thana Sadar, Mouza Mikir Bamuni. A certified copy of an 
extract from the General Register is Ex. 10 in this case. In the 
present plaint this property is given in Sch. ‘Kha’ and there it 
is described as ‘78.68 acres. out. of revenue free. (F. S.) land 
measuring 238 acres 3 Karas belonging to .tbe share.of the 
defendant and‘ included in: F.. S. Grant Serial No. 4, Grant No. 10 
appertaining to “Mikir Bamuni Grant" Kismat in Mouza 'Chalchali, 
District Nowgong. ue | 


The plaintiff's case. is (1) that first in 1919. and then ‘again if 
1923, the defendant No. i gave this property along with others 
in mortgage to him to ‘secure repayment of loans of Rs. , 5,000 
and Rs. 3,3co respectively, (a) that in the mortgage deeds this 
property was described as '/238 acres 3 karas of.land included į in 


it t i Bh, aE ega 
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Bamuni. Fee'Simple Grant. No. 4 of: Chalcháli {Mouza-‘in "District 
-Nowgong within'the-jurisdiction ‘of ‘Police Station Chaniaguri and 
c Sub-Registry ' Nowgong";- (3)'' that -or *¥oth ‘Apfil, - 1929; -alt the 
- Properties coverëd by- the two mortgagés "ieferred “td: above“ were 
sold by’ thee defendant Nov r: tò the’ plaintif? iat:the pricé of 
‘Rs. 15,00c,.(4) that: in the:sal& deed the descriptions’ of the- prò- 
«iperties Including» the-propéity ‘how Jin dispute: Were! copied: from 
the mortgage deeds, (5) that on aand. November, 193i; ‘the-plain- 
^ tiff instituted;the title suit. No. a2--of'; M93r;im the .Court..of the 
. Subordinate Judge, Nowgong,. Assam. Valley Districts, for recovery 
Of possession: of the properties, thus! purchased, by him in- 1929, 
(6) that in, the plaint.,of that suit the;description - of : the:properties 
~ was. taken from the sale ‘deed. of 1929 and thus in: it the present 
„property was described as! “a 38: acres 3 karas; off land in. «the share 


of the defendant-.No, 1 , and; now. in: his; possession’ out..of ‘the | 


„lands included, in serial., No, .4/Bamuni Fee Simple Grant No. to 
cin, Mouza. Chalchali,".. (z) that the, suit was decreed; ia: favodriof 
„the, plaintiff c on 15th December, 1933, and inthe decree this :pro- 
„perty was described as in the plaint of -that suit, (8) thatiin 
sgourse of'the proceedings, in, execution of this decree. the:Amin 
„who went to: ; deliver, possession, of the decretal- properties:reported 
that. the property pointed , Out in thes locality’ “as; -corresponding 
“to. the’, above description n was, situated, in Mikir, Bamuni Grant 
; Kismat, but that, the, description given, in, the decree. was inadequate 
to identify the decretal. land with,this property: inthe locality, 
(9), that the executing , Court, ordered .deliyery. cof possession. of 
“this land in-Mikir, Bamuni Grant kismat as the detretal land, (10) 
"that omappeal by the defendant No. t the: feared. District Judge 
‘held that as the description . of. the property given in the decree 
^ was inadequate.to identify, the.,dectetal land.;with thé land in 
Mikir Bamuni -Grant Kismat, it was beyond -the competence. of 
othe executing Court to, enquire. ; rand .decide if this was the real 
subjéct-matter of, the, decree and of: the antecedent, transactions, 
“and, that for, the., determination. of this question: the only course 
„left, to the ;decree-holder was to ;have. recourse.to:a&.;suit im a 
"proper Court, (1 1) .that delivery . of possession of the property 
„was thus refused by the appellate, Court, on .24th. August, 1936, 
„on this ground of want , of: ‘jurisdiction, and (12) that this order. of 
„the appellate , Court was.ultimately confirmed by the » High Court on 

27th May, 1937 kn hirer hy Td scii E y NAE TS fle ' 


The plaintiff, thetefore, ‘instituted the: present ‘gait on 29th 
, May, 1939 withthe above allegations for the reliefs stated above: 


Civit. 


` 1942, 
‘Abhor K Kanto 


s in 


“Gor inath Deb 


swami. 


Pal, 9. 


CiviL, 
1942. 
^mm 
Abhoy Kanto 
_Gohain 


v. 
Go inat th Deb 
mi. 


Pal, F. 


- 
€—— 


* 44 - boa og. Į 1 ' ‘ Be 
THE CALCUTTA LAW JOURNAL. [Vorn 76. 
e 


, The present, appellant appeared and filed a wiitten statement 
alleging infer alia that the land as described ;in the decree: in 
Title Suit No. 20 of 1931 and in’ the antecedent’ ‘transaction was 
„a different. ‘property. distinct, from the. land now claimed.in the 
present suit and that all the antecedent trarfsactions and the above 
decree, related.not to the land now claimed but, to the other land 
correctly and adequately described in the decree and in the various 


_other documents referred to in the plaint. - 


! The learned Additional Subordinate Judge held that there 
was no necessity for the rectification 'of, the several documents 
mentioned in the.plaint and of. the decree in Title Suit No. 20 
of 193r, and.cónsequently dismissed the plaintiff's claim: for recti- 
fication of.these documents. As regards the rest of the ‘case of 
"the plaintiff, the. learnéd -Judge decreed the suit finding that the 
-defendant No. r had no property- at? Bamuni village: satisfying the 
description given in’ the several documents "named in’ tlie plaint 
:and that all the transactions and the decree’ in the Title Suit-No. 20 
-of 1931 related to the land meas in pm ‘Kha’ to the present 
plaint. Z ¢ 
t. ]tis no longer disputéd that all the transactions: bestuning with 
the mortgage of 1919 and. endirig with: the decree^in Title Suit 
‘No. 20 of 1931 were: intended by the partiés to relate, "and pur- 
ported to refer, to the land of: which the possession was - - delivered 
-to the plaintiff by the Amin-in Title Execution Case' No. 5 of 
1925 and whichis now described in Sch. -Kha' to the: present 
‘plaint and is covered by the entry in thé General Register of 
Revenue Free Estate in the Assam Valley Districts excluding 
' Gopalpara, a certified Popy Of e extract from which ‘is Ex. Io'in 
-this suit. ' ird l : : n i 
. Mr. Moeke appearing i in a of ' s pues appeal urges 
‘the following points :^ +’. : 
1r. That in view of: the "finding -— at by the learned 
Additional Subordinate Judge that the descriptions of the pro- 
-perty given in the decieé of süit No. 20° of «1931 were "not 
"wrong, -the- present: suit is barred by section 47,” "Civil Procedute 
"Code.: j ' n 
"That even assuming - that ‘there were: errors in. the T M 
tion em the- property in tbe' several-«documents including tlie 
decree in Suit No. 20 of 163t, it was: within the competerice “of 
the Court executing that decree t@ enquire and decide what was 
the real. subject matter of the .deciee and consequently the 
present suit is barred by section 47, Civil Procedure Code ;; 


- 


| Vou, 761] uL - HIGH COURT. a cole 


i03: -That as a matter of fact! tlie TE ine | Suit No. 20 of: 1931 
aie Gore d jin the proceeding: "in: exécution. of "that" decrée by 
tlie District Judge and by’ the" High'Court as comprising "lands 
Other than the:land claimed in the présent “suit, and not cómpris- 
ing the'.present land; _ Consequently : ‘the «question -"'is’ barred - by 


H 


: Mol beaut (d e. Ss - dus "e eps Mik. UM 
: 4 ‘That the relief claimed -is not" availablé to^ the’ blainüif 
Eaa rectification of: the decree and ‘the’ahtecedent:- docüments 

- and that’ the 1elief .by :way.. of rectification : of ‘these documents 
shaving been refused by- the:Court .below-:ànd ‘theré having been 
-no appeal. by the plaintiff from. this-part “of thè décree: dismissing 
‘shis-claim for rectification, the decree gianting. the other reliefs givén 
to the plaintiff cannot. be allowed to stand 5} .- ce a roe 
ia: g. «That thes relief claiméd:’in:the : EHI suit being-foundéd 
on the ground of mistake; and. the .alleged mistake ‘-having - been 
detected to the knowledge .of. the: plaintiff by: the.Ameen: in: the 


: execution case No::5 of. 1935 on: Toth:September, 21938, ‘the pre- 


sent suit is barred by limitation having. -been instituted on 29th 
May, 1939,'beyond three years fromi the date: when the mistake be- 
- came known.to.the plaintiff Erb E uber E fosa eus 

-- In ordér to appreciate’ the’ first point'urged. by Mr Mobkerjee 
, the decision of the learned Judge on issues: 16 to-19 will: ‘be a per- 


- tinent consideration, These:issues istand'thus t ' oe P Scb 


= 0; Whether by ‘mistake the suit lands were wrongly described 
-and ‘entered i in'the: mortgage - ‘deeds and" subsequently i in’ ‘the plaint 
^in Title’ Suit No. 20 of’ 1931 and ‘carried ' in the dectee as alleged 
“in the pliint ru (28° 9" e Ue 9 Nen re 
17. Whether there, was" ahy inistaké common to both’ rtis 
. fegarding the, süit larids ‘as alleged in the plairit GM ad 


i 18. Whether the plaintif has any right; itle e dnd Vinterestin U th 


yor 
to 


- land in suit ? d a 
7. 19.7 Whether: the defendant No. r "has : anj' itd grant “as 
- Bariiuni Fec Simple Giant’ other than "ile orie in suit ie ' Mikir 
"Bamuni Fee Simple. Graht, aerial No: 4, Grant No. 16 as alleged’ in 
thé plaint “~ ue ms in 

© All these issties. dave been” üécided in favoni" of- the: 'plaittifi 
and it has béeri fourid ‘that before. the transactions comthehced and 
"An cose’ of ‘the’ negotiation for'thé first “of the series of 'tránsab- 

tionis the Slaintiff and the defendant’ No. E Went t to the "locality to 
inspect the land: of. the. graift and it was the land which is tlie 
' subject matter. of the presenti suit Which they. inspected. It is, 
therefore, not a, case of, mistake as to the identity , of. the property 
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itself which formed. the subject-matter of the several transactions, 
but. of an inadequate description or,a misdescription of it in the 
, Written instruments and consequently in the decree in Title Suit 
. No..20 of, 1931. The finding of the learned Tudge is that the 
description. of; the property in, the relevafit instruments was not 
wrong but Somewhat inadequate. The description given in the 


» decree in Title Suit No. 20. of 1931 and in the antecedent instru- 
; ments, taken with the fact. now established by evidence that the 


.defendant No. 1 has no other grant bearing No. ro and serial 
No. 4. at Bamuni village other than the Mikir Bamuni Grant. 


;No..ro bearing serial No. 4, suffices to idenlify the subject-matter 


;,of these transactions and of the decree with the land in dispute 
in the present suit. This very inquiry, the result of which. now 
‘clarifies the description of the property given in the decree and 


, establishes the identity of. the decretal land with the land in suit, 


.was shut out in ‘the-execution preceeding by the learned District 
. Judge and it .was decided . that such -an enquiry was beyond the 
"competence. of the, executing Court,. After this decision inter 
partes. itis no longer. open to the appellant.to contend that this 
enquiry was within the competence of the executing Court and that 
consequently the present suit is oaned by. section 47 „Civil Proce- 
-dure Code. - oe E. y. E 

:. The question raised in the present suit is, in suben, a ques- 
, tion of construction of the decree in Title Suit No. 20 of 1931 and 
Mr, Mookerjee contends that such a question was for the executing 
Court to answer. In support of this contention Mr. Mookerjee relies 
on Julien Marret v. Mahomed Khaleel Shirafi and Sons ”) and 
_Nanda Lal Agrain v, Jog gendra Chandra Dutta (2). 

But, rightly or wrongly, it was decided „between these very 
parties in, the. previous execution case that. the matter was not 
within the competence of tbe executing Court. This decision, 
_evenif erroneous, is binding between ,the parties. Even though 


it is a question of law, a decision on it, though erroneous, "would 


“operate as res judicata, between the parties to it: Tarini Charan 


. Kedar Nath (3). Correctness or otherwise of a judicial deci- 


sion has no bearing upon the question whether or notit operates 
“BS, "res  fudtiata, This. is really a rule whereby the consistency of 
Judicial decision is maintained and it is needless to emphasise the 
importance of such consistency in “the: proper administration of - 
Justice. 

(i) (1929) 51 C. E. I. 2353 (263) ; 34 C. W. N. 425 (490) (P. C) 

' -(h) (r922) 36 C. L, J. 42i (426) 

- (8) (1928) I. L, R. 86 Calc. 723 (F. B.) ; 48 C: L. J. 337 (F. B). 


pede e -BIGH COURT, pT Dit 


“In: support of the’ third point dign: by him Mr. Mookerjée.refers: 
us-to the judgment-of the High Court' in the previous execution. 
proceeding. ' "This Judgment is Ex. 9 in the present suit. ` We have 
gone through this _judgment, and, there is nothing’ in it which 
points to any independent conclusion on ‘the. question -of cons- 
truction of the decree. It simply refers to-the ‘judgment: of' the 
Court-of appeal below and ‘affirms the samé "with the observation 
that there was no ground for-second ‘appeal.’ ^ The judgment of 


‘the’ learned: District Judge is ` Ex. 8 in the- présent Gase arid as we © 


,ave'already observed, the learned’ Judge ‘expréssly tefrained from 
enteting into the question on the groürid that such ‘enquiry WAS be- 
yond thè competence óf the executing ‘Coit, a IE dap iu ST 

As regards the fourth ‘point urged by" Mr. Mookerjee we do not 


see why the -plaintiff cannot ‘succeed without’ rectification’ of the . 


several instruments -of transfer ‘including: thé hin ' [t has’ now 
been found that there was no mistake or misappre ension ih the 


minds ‘of either party as to the identity of. the property" itself . 


-which was to form the subject-matter of the’ trangactions.:'’ The 


only. difficulty in the way. of the plaintiff that. may. arise. from . 


_non-rectification of the instruments is the difficulty :of, proving. that 


the transactions related to-one property rather than the: other. 


The matter having been reduced: to. the’ form -of ^a ‘docunient,! thé 
. difficulty. may . arise in -bringing in extrinsic évidence, to Glear.üp 


the defect, ifiany, in the-description.. It is; not the tase. of. anys. 


.body that the language uséd „in the ‘several instruments :im; des 

. cribing the subject-matter, :is:on : its face ‘ambiguous, or : defective; 
` The language used is plain .in itself. But thé description is'some- 
what unmeaning in reference to existing facts as there is.no grant 
No. 10 in Mouza Bamuni. The description in so far as vit men- 
„tions, the serial No. 4 and the grant. No., ro applied to ‘the land 
in Mikir Bamuni Grant Kismat: which: is the land in the | present 
suit, and in so far as it refers to "Bamuni: Mouza” .seetns to'apply 
to a different land. In‘our opinion, even without any rectification 
of this description, evidence, is admissible- to show to which of 
these two properties:it was meant to apply. - Such, ‘evidence -has 
been given in this Case and it has’ been established. beyond doubt 
that the description was meant “by either party to. -apply to, the land 
which į is the subject-matter, of the present suit. _. 

. Coming now to. the last ' point. urged by Mr. Mookerjee, . it 
must be said that the relief by, way of, rectification of. the, instru; 
ments aS prayed for. in „the, plaint was one, on, ‘the, ground of 
mistake, Art. $5. .of the. Limitation Act prescribes a. period . of 
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three years for :a suit for relief on, the ground 'of.mistake and 


"this period is. ‘made to ‘tun fiom the date when the mistake be: 


comes. known:.to, the plaintiff., It can hardly „be denied that, in 
this, case, the r mistake, if. any, . became -known to, the plaintiff on 
10th September, . ;1935; «when, the Ameen in his 1eport- . pointed out 
the difficulty. As the, present. suit was instituted only: on 20th 


7 May, 1939, it was’ prima., facie - barred. by limitation so far:.as this 


relief, by | ney of. PERRA of, the instruments was concerned. 


A» - o we 


* a w + — €-* 


had been prosecuting Ae. execution case. up. Lo” the High Court 
under section 14 (1) of, the Limitation-Act.. ‘The relief, by way 
of: ;rectification;, however, has not been given, -and we “have decided 


" abgve thatthe. plaintiff-can do without,, this relief. “In; this, view 


it is not-necessary, for usto say whether or not, section 14 (1) of.the 
Act would, have been of any. avail. to, the plaintif so far as,his. claim 


to, this relief i is concerned. eA. es ad id , et 


* i + > 1e va - s 3 


SAs regards: the.rest of. thé claim, the . relief‘claimed! is not “foun- 
ded on.the ground. of mistake. As.has -been pointed out above, 
it is‘not:a.case of mistake: at. allas .to.the identity of the : property 
itself. The wholé~ difficulty! is.'about the adequacy: or otherwise 
ofthe description of the property as expressed in the decree and 
in'the'several instruments. The suit, "in substance, ‘is for a:decla- 


. ‘Tation that.thes:decree: in Title Suit-No. 20. oft 1931 relátedzto 


the present suit-land’. and ‘that the: plaintiff. :acquired - ‘title:to it by : 
the sale of: 1929'and. by the above: decree: : There is no specific 


.provisions forssuch a. suit:in. the Limitation. Acti and in-our 
. - opinion; :such: a.:suit is governed by Art. rao of the Act.: The 
. earliest: date ‘when: the: c&use^^of action for this suit canbe 
'said to: have arisen i$ roth September; 1935, the date of the Ameen's 


réport, and the &uit wag instituted well within the prescribed period 


t 


l frómi that date.: SI H ate x ww t f TRE IT EUM ET > "E z oc Qa" 


‘Even if we acéept | the contention of Mr. Moókeij jee that’ accor 
ding to the case" "madé"im the’ plaint < even" claim to thesé' other 
reliefs was- baséd ‘on ihe: ground of mistake anid consequently it 
is Art. 96 -of: the Limitation Act ‘that shall govern “also” ‘this 
part of the suit, the : suit, in “our opinion, “will not’ be' barred by 
limitation. ' So far as these reliefs areconceráéd, ' the plaintiff “will, 
in our opinion, gét ‘the advantage. “of the. provisions "of section i4 


" of thé Limitation. Act. | "The &xecüitiori proceeding is à ivil pro i 
i cèeding within ‘the imeatiing of" section 14,° It is not disputed 


Von 76] -.-- dad cL E 


- that the": plain it’ prosécuted! that -proceeding wii due diligence. | 


"AS has Beén | pointed : out” above, Mr. Mukherjee himself: ‘contends 
“that, there is at least, some authority for saying. that- the relief now 
claimed by the plain&ff was properly. ‘available. to .him in the 


proceeding; in; execution, of the. decree in. . Title. Suit No. 20 of i 
1935 Consequently it cannot : be” said , that when . ‘the: plaintiff 


„pursued the ‘matter zin -that proceeding. p was'any want .of 
good faith. The Court in that proceeding thought that it was 
unable to entertain:the’;claim, ‘the matter,being beyond .the com- 
petence of the executing Court. In our opinion, . -all, the elements 
are present for the Application, of the provisions of section 14 of 
the Limitation Act” 30 fir‘ as’ this part “of the’ “Plaintiffs - case is 
concerned: ‘ The--exectting' Court: held ` ‘that ^. it: was -unable to 
entertain the- claim for defect of jurisdiction -in respect of it. 
Even if the- first Court erroneously” decided: its inability, section 
14 would apply.- In .such a case! it' is not open; toi, the, second 
Court-to say that- there was’ no want of jurisdiction: in .the first 
Court. E dal AIME EE S d c 

‘i: Ín- the result all the contentions” yis support--óf: ithe appeal 
"faiband ‘it is dismissed. with costs ; * the hearing feé being assessed 
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"GOURT purr MAHARAJ AND OTHERS, 


Lis péndens—Transfer o “Property ‘Act a V of 18823); section Bé Consequens 
ef doctrine Decree; nature of Charge,-a right to Property. SA. 
The consequence of the'doctrine laid down lí séction $a -of^ the Transfer of 
property Act is, -that- the: tran ANN PHI lite ‘shall not: be allowed to 


“Appeal from Original Deciee 'No. 34. ‘of 1940, with Cróss-objéction, against 
the decree of J. P. Banerjee Esq.,- Subordinate Judge at- ‘Asansol, ee the 
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1Civiz. affect the right under the decree... _ It is: immaterial .how, thé decree. is, obtained 


942. in that suit, ‘whether after contest or,by consent or, wbether the, decree in that 
suit ig right or, wrong. It is beyond the competence of the Court invited. to 
Hiranya E Bhusan ‘ap ly the doctrine ‘Of its pendens to sit in judgment on the previous’ decree ; 
a Py i pace l 
Bharat Raman V. Srinath Chaiidra (x od og dai 
“Gouri Dutt PRT E E DERE 


tad in r 


-athounts to a right to the’ property within. the’ tainting 'of'.seótion 52 “òf ' the 


s I ‘Transfer of “Property Act: bendi Hosséin'v. Deor. (a) and “other 
j : e C3 588,; m b sit gt : n i 1 1r m. ‘ - i 
' i < Appeal by Defendants Nos. . 3 m to 3. (b) arid js" atn 

Suit oh ‘simple mortgage. a A c MEE NE 


r t bm 


4 2 


The’ material facts ‘appear i from the wah " "M 
Messrs, Atul. Channa: Gupta, and Ranji Kumar Banerji., DE he 


epee EP VEE x^ T x Skedipespe omo ae Ed Teas 
1 Messrs. SS. M. Bose, A "S Bases Kanaidhan Dutta, malen 
i Sere and MAAN Dë ice the sa aac Sie due n uy 

T. ee OE "EET goce] cd í $n A V. 


‘The following judgments were delivered : 


, Pal,:Jd.::—This appeal.is, by: the , defendant No; 4.and ibe 
puse fa HERE 3 (a)-to 3 ¢h)- in a suit-for -sale; in enforcement of.& 


- 


t 


_ mortgage. poc qi SLE oie d 
The mortgage in question is dated,.the 21st September, 1932, 
7 on -which date. the defendant No.1 borrowed from the plaintiff 
a sum of Rs. 6,000 and executed the mortgage bond in his favour 
agreeing to pay interest at the rate of ar per cent. per annum. 

The bond is Ex. 1 in the suit and constitutes a simple mortgage. 


The property given in mortgage is the defendant No. 1’s in- 
terest in C. S. plot No. 5820 of Khatian No. 1178 measuring 17 
Kattas 5 chattaks in- area within the Municipal town. of Asansol 
together with pucca structures. and the fixtures, etc., ' déscribed in 
the schedule A to the plaint. “It is a cinema house inthe town 
of Asansol. - The plot 'of sland: belongs to, one Harihar Mukherjea 
and his co-sharers. The defendant No. r took lease of. this 

a land fiom um a the purpose of establishing , a. cinema house 
tae on it. f 

, , The present suit was instituted on the 8th July, 1938. By that 
date the mortgage money . amounted -to Rs./13,501-2-o0.. The claim 
was laid at Rs: 12,009 after relinquishing Rs. 1,50I-ac. .. v 
"The defendants.2 to 4 were; made parties as having. 'acquired 
interest in. the equity of. Iedemption by subsequent purchases. 
ss d Reas Cus 425: 44 C: L. J..96. word du^ Pe 
(2) (1878) L. R. 5. I, A. arr; LL. R. 4 Calc. 404, ESL io SE 


- 


ads 
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- 


"The defendant Nô. 3 died /'düring'the-péndéncy of: tlie: ‘suit and-his 
‘legal: representatives: were substituted! in: Bs pl&ce--as defendants 


, 3(a) to 3 (h). T l , E t 011) 345. Si Se fh Yeu an 
11, The: defendant Nova; thé ie onea did -riot- contest the 
claim: iie, Onde bel vod Goin "eum Sele T. 


^» The bine d Ed by"'the? defendants a to% 
JThe defendants 2 and :3’filéd-one- written:stateniént andthe defer 
dant No. 4 filed: another.” Fhe writteii- stalement- filed - by thé 
defendant. No? 3^ was’ adopted. by his legal. Jtepresentatives,” the 
defendants; 3.(a):to 3:(B). :U2 «9 sis gb inet Pma Moony sl 

"Thedefendánt:No:4vin His written -statéinént" set- “pas titlé 
páranmiount-to "the mortgage; -His case!inter<aHa‘was that the 
\défendant? No.:ipuhaving defaulted *in?the: payment of fent, the 
landlords Harihar Mukherji and others brought - a.suit^'for. arrears 
ofirent;tand‘in?.accordance}with' the 'terms:of. the-leáse obtained “a 
first charge decree”. “in respect ofthe -deféndarit Non rs’ leasehold 
interest, in the Jland-together ‘with: the“ structures, - machineriés^ and 
furhiture! etc.” -put' these to». gale “in execution? * of- that: -détree and 
‘the contesting defendant purchased the same at the:&ile'-on rath 
May; ‘1935. oHe; therefore,‘ contended s thatthe! ‘tithe? thus acquired 
by: him! was notzam interest in; the! equity. of' redeinption buti: “WAS 
‘paramount to ‘the:mortgage “in: question. <- fien Ss ae odis 
gu "The: casélio£ the: 'defendantsi: 2 ahd 3 isnat the?! mortgage E 
‘their. aie the saihe Raving been hit by the principle: of its ee 
Their case is :— Cose gg Lrbe et ere louie gm. ona 
aired Tbatioir 8th-June; : '1632:lthe:defendant Noi éntered! ‘into 
jan:agreement with: thedefetidants 2 and'3 wheréby in’ congidera- 
‘tionJof a sum of Rs:15,000 lié'agreed to transfer to-thesé-deféndants 


a moiety. sharevini’the» propettyin'question! in:tlje?-presént! suit. 


'and.in the : cinema -Business -and to' execute:(i).a propér:deed of 
conveyance for the,sarne,'and (ii) a deed. ‘of - 'pártnership" relating ito 
‘thescinema:business2;~ s. 7^ nal 3€ hake ee. dw ped gale que 
nowa? That pursuant ‘to -: this oàgreerient these defendants: forth- 
with paid. Rs. ,oóo!.io!. thei defendant No. r and’ that" thereafter 
‘the balarice -of:'Rsi 10,600'- was also-:paid to ‘theni giadùally ;: that 
ibésides this. sum‘ df Rs: rs,ooo another-further sumt of Rs.'2,375 
was adyancéd .by these defendants to the défendant Pu t -for 
‘further development of the property andthe business ju uu 
3. That'thé defendant Noia having. neglected and- failed" to 
rexecute the ‘proper’ and necessary;'documents "in^ ino. of. these 


‘defendants;.cthey on the:^othi September, 1932)! | instituted’: the - 
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Civit. - title suit No. 229 of 1932 in the Court:.of the Subordinate Judge, 

1942. Asansol, in which,a right to. this property -was directly-and .speci- 

Hitan a Bhusan feally in question ; fd xp UE 
PEE : 


. 4. That the said suit ended in a compromise decree on, ryth 
Gouri Dutt att Maharaj, November, 1932, whereby these defendants obtained a final 


Pal, al, y. charge decree for. Rs. 18500 against the defendant No. x in respect 
— - ofthe property which formed the subject matter of that suit and 
which is also, the-subject matter.of the present suit ; . | 

. . 5 _ That according to the terms.and ‘conditions of that. decree, - 


the property was ultimately sold on sth May, .1933, pursuant to 
the said final charge decree.and was :purchased by these , defen- 
dants for Rs. 15,050 ; thatthe said sale was confirmed on 13th 
December, 1933, and the defendants took possession; through. cour 
on 5th June, 1934. pepe TAL E 
The defendants . contend that in these circumstances the 
mortgage in question: in the present -suit baving been given by 
the defendant No. 1 during the pendency -of the above ‘suit, their 
rights under-the decree made in, oe suit. could not be affected by 
this mortgage. - Seg de ue hy ar fan esed 
. The learned, Bebe rdinale Judge -overruled. TR contentioris 
of the defendants and gave:.the. plaintiff the usual preliminary 
mortgage decree with this reservation only that he, will not be 
able to execute this decree at all;against any: of- the: deferidarits 
` unless he pays to defendant.No. 4 or deposits in his favour in Court 
the sum of Rs. 320-plus interest thereon at.12.per cent. pea nee 
from r2th March, 1935, to 8th July, 1938.- -- : 
. ^. ‘The, defendant No. 4 .and.the defendants,3 (a) .to: ad (b). hage 
preferred. the present appeal -from, this decree and the. plaintiff 
has taken a cross-objection to that part of the decree :whereby he 
has been directed to make payments to the defendant-No. 4. 

So far as the appeal.by the “defendant No..4. and - the- ctoss- 
objection taken by the plaintiff are concerned, it is conceded.by 
both sides that the question of defendant No. 4's title, should be 
left open for decision in a separate suit. - That part of ‘the decree 
and judgment wherein the title of the defendant No. 4 . has been 
decided and the; plaintiff has been directed. to make payment -to 
‘that defendant is accordingly set aside and the-question is. left 
OPEN co uhi BO Sap x o C25 ER — 2 Vel dips e. ge a quoe 

The rest of-the decree of; the learned ‘Subordinate Judge’. was 
founded on the following conclusions arrived at by him: 7 .z 

T. That, the agreement. alleged -by the defendants. 2. and;3 
dated the 8th June, 1932,. was inadmissible in evidence’ for want 


1 
, te x! TE a r si 


Vor 16] . line U BISHICOURTS I7 fh l l - Ts 


of. registration : »This»document- wasi. i markéd: ay by him “for Ciis 
— Rcx CLE M A uu m oe! 1942. 

. That the above unregistered agreement, could not, ‘under Hirinja' "Bhasdá 
‘the p ‘create any charge or. mortgage; as it: was rot/régistered TM 


1325 That ithe^sáid, agreemént. was givén ‘a complete go-by-by Goiri Dutt- ut Maharaj. 
- the defendants I to 3 and it was definitely agreed: between them 


“Pat, S. 
by. the: compromise. that defendant. No. 1 was tlie: absoltite’: "owner Tees 
of these:properties and was.freed “from the.terms,of- the unregistered 

decir of the 8th June, 1932: ibs, heen terum Ee 


"i4. That. the ;chárgei by. the compromise! decree was created 
for the :firsbtime; on’ rst November; ' ' 1932; whereas” the “plaintiff's 
registered mortgage is dated the 21st September, - 1932-5 thala- 

. d): Se. That.itiwas on the tst:Novembet, £1932, that the | defen- 


dent, No. : T, for: the ' first, time: created- i pec Mu e g com- 
promise, ; ET cua Hh 


+ etta ah ov eurr I i" i D: mud ^. E. oe : i. » 


e 6.1 That the plaintiff's: claim;is; not hit a gection.52* of Te P. 
Act dri x , ET Pe qt "XM 


. (a). as- “the Title Suit Nossas nof nrg3zjjwasi: not: a-suit: for 
paforcement of any registeréd :morigage ‘or-registered. charge” 4$ 

(b) as the suit was for specific performance of. an unregistered 
contract to sell half of the defendant No. rs. share'5 i. DE SEXIES Z 

(c) as the. Court rin: Title Suit, No.-22g/0f 1933. did: hot’ declare - 
any charge ^on: the footing of: the unregistered contract but! 'accepted 


the terms. of, the compromise whereby forthe first time charge’ was 


created on rst November, 1932; ^ — xr Ev. E NE weed oe 
ae er That the defendants;a and 3 'auetion- € the! property 
on Mn May, 1953, subject to plaintiff's mortgáge. © - NT S 


h Mr. Gupta appearing: in support-of the appeal conténds:: Es 
wT s that the decision.of the learnéd, oo Judge i is;zbased 


on irrelevant considerations ; F psn Y. haee 
z (a) that. for the: purpose, of the- abelian: of, ihe: ROS of 
VAPEUR = E aI ep 2 ET » Damet. A arp qub 


Me 


11 p(i) itis not/at Tall’ a relevant- consideration xhetherrthe. right 
. .claimed in the suit No. 229 of 1932 was or was not validly created 
- or.acquired-; the only:relevaribi consideration. is; Min e LE 
' was, in question in: that: suit yu CSS uas Tu oe ae 
gu; (iit)cit is not at all;& relevant- Consideration: how ite decree Was, 
petu in that.suit 5; the; only, relevant: consideration is..whether any 
idecree was made therein and what: was: the: righti: ‘given to ios paty 
concerned under that decree’; j due ate 120 d diol v5 sta 


i 


_ i" az» that? the: suit; No, 229 of 193a satisfied; calls: the“ anes l 
hent of section :52; “F: P; rÀct: and Uthat ‘the right ‘now’ claimed by 
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um . the defendants.2 and 3 enured: to. them undef "the decree in that 

1942, suit; consequently the ME in quescon cannot affect: this 
Hiranya, Bhusan Dghbj s x hab oh bp ae iue ms Su HE 

Moklistiee 3. that the- learned: Subordinate . Judge ewas, wrong in 'sáying 

Gouri, Dutt jutt Mabaraj. that the purchase by the. defendants. 2 and 3, was: subject di the 

Pal, Pal, Y. plaintiff's. mortgage... -—2 m ieee wc pus d 


— r.c Though according to him it is m for :his esent 
purposes, Mr., Gupta , further contends that the deed: of -agree- 
ment ‘X’ did not require registration:and wąs, in Suit 229. 0f.::193, 
and is, in the present suit,, admissible in evidence. His furtber 
contention is that the right in, question im the previous :suit was, 
as a matter of-fact, a perfectly valid right; > = ^^ ^ o cssc 

‘Mr. Bose appearing for the’ plaintiff respondent does not support 
the finding. of: the learned Subordinate:Judge that the auction sale 
5 of the 5th May, 1933 at which the defendants 2 and 3 purcHased 
was: subject tothe plaintiffs mortgage. The finding of the learned 
Judge is indeed not supportable on the evidence on record. Ext. 
2,:the ordersheet in.that.execution:case, only shows that the exis- 
tence of the alleged mortgage was DUECIRGE to be notified’ to the 
: intending bidders. o> ^ 7 v LEM. Cj o: 
Mr. Bose, however; eonvendars: IET DXX 
| = dx. that in order to attract the operation‘of Jis pendens -. ' 
_ (a) the right; claimed.in the suit must be one actually. in- exis- 
mes at the.date of that.suit and must De shown to have- been a 


1^3 


valid right then in existence ; uo PSS due C Ae aie 
vit(b). the right > decreed in.the suit ‘must be the. right claimeď i in 
that suit ; . “bse! an ee Xu: idi Po bx. uctus Al geri 


2. thátthe deed of agréement dated 8th June,” 1932; required 
‘registration under sectlon' rz (1) (b) of the: Pegaso Act j'as it 
was not registered BUCHT quis 
^ (a)..the charge purporting to. be created, ee it expressly for any 
sum in excess of Rs. 15,000 çould not be created, o 

.(b) the charge under ‘section: 55 5 (6).(b). T; ue ‘also’ failed t to 
RISS 5 5o: - Xd IP 7 Cee E 
S018. that on. a: —— M n of the terms of the com- 
promise, the decree in suit No. 229 of '1932 should be ‘taken to 
a have negatived the.right in question ‘in the suit; and that the right 
^ which, the. defendants 2'and.3 are now claiming in the present suit 
-was not a right under.the decree in-that suit buta new right created 
by the agreement of the. parties arrived at :on. 1st November, 1932, 
and incorporated!into the petition of compromise: filed: on. that 
: date;j this right 1s not protected ‘by section: 52 Tu P. Act t .- 


Von:46]- . ^ e VAb COURTS 6uT 


4« that on a proper: constrüction of the "terms- of- tlie 'com- 
promise, ‘specially .in view'of -the provisions contained ‘in’ tèrm- No. 
12, these ‘'deféndants-agreed: to-- dd 'ahd" "did accept ilie plalntiff's 
bug. as binding o& them.’ iusob tbs Su epe un? 

. The law of, iis’ pendens |i is given in: section szi ofthe TP. Act. 


m doctrine with, which;.this,. sectionris ..concerned..rests: upon this. 


foundation that it- J&ould;: ;plainly:cbe impossible that any? action-or 
j8uit could be ;brought.to a; successful. „termination, if jalienations 
pendente: dlite- were cpermittéd^.to; 3preyail s.. “Bellamy. Ve! Sabine (1), 
per Turner i: Ji: See_also, Faiyas: Hussaini Khan, v., Prag Narayan 
(2) where; their. Lordships, of. the Judicial Committee, pointed out 
that the correct mode of stating, the doctrine, as, Cranworth, L. G 
observed in, „Bellamy y. Sabine (G) is, that ; “pendente lite neither 
party, to the. Jitigation. can, alienate the; _ property, dn. dispute, SO 28 to 
affect. his .opponent.". g During & litigation nothing new should, be 
introduced—=pendente lite -nihil innogetur. POEM E e at ins. 
^ , But, perhaps it does, not, signify: much, „what th the, reason for. . the 
rule i is, if and when, the, rule itself . „is incorporated i in, à statute. The 
„words of the legislature. Are, of greater significance thàn the: thoughts 
which might haye inspired;, them, at least go, long & as there... às. ,no 
ambiguity i in, the expressed , WORKS ira. 2099 e deperire = gh ae 
~The, relevant portion. « of, . Section ,, 5. of. the X, P..Act stands 
thus : "uoc 5 JL quU SEE dene "eu HE ail: yu “Pop sett seb liun 


ne “During the pendency in), any COUEL Gs ica oie o f any suit 


dadas esie Fav Dad NE which is not,.collusive .and in, which Any. right to 
immovable, , property, i is directly, and specifically in, , question; the 


L 
- 


Property cannot; be:, transferred —— Á ‘by any ‘party, -to , the 


SUJE: see ripis nnns B0 AS to affect. the, rights, of, any other 


party thereto. under ;. any.decree ... EP E E which; maybe, made 
therein s ee) cE Bu oann naona ek 023823 as 
59 - Anexplanation added ;to_ this provision, says that ‘For the pur- 
poses of this section he. A 8. SUL peivageedseioree, Shall, be 
alae oe M Fe ie a Coun of competent jurisdic- 
pou Bs ee as. Jor Oe si qe ihe tota ies 
d. The requirements ofthe-sectionarez5: 5; ou ondu hs 
1. the pendency of a'suit, FRUIT 
wigs, non-collusive, character of the suit,,.,"; T (D at rd 
.3. any right.to immovable. 2. property.being.. ini, question .in ,that 


V4 ete 
suit, n pus igi J3 o4 dni Jd th ined oT gat 


' (1) (1857) 1 DeG. J. 566 (584)... ns E cabo suh IIO HS z 
(2) (1907) L. R, 34 I. A, 102 (105) ; i LR ad A11..339 7.5 C. Las]:1563 (565). 
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_. (a)- being in question directly-and specifically,- . +.” 
^5 14-. ,the other party. (other than the party making the transfer 
pendente lite) having some right under the decree.in that suit. 


- 


The consequence of the doctfine is that the transaction ‘pendente 
Jite shall not;be allowed.'to affect-the right under the decree. As 
-thè section stands it seems immaterial how the decree is obtained 
‘in’ that. suit, ‘whether ‘after “contest or: by contest. - It seems 
‘immaterial whether the decree ‘in that -suit'is ‘right or wrong. - It 
.is beyond the competence of the Court invited to apply the doctrine 
of: its pendens to sit in pe ats on: the -previous decree. 


i The expressed words of ihe section séem sufficietitly 'clear to 
'suppert the above’ view ‘and tlie decision in" Bharat Ramanuj’ Ve 
Srinath Chandra (1) lends a great support to the same: 

“Th Bharat Ramanuj i Srinath Chandra (Y) (Mookerjee and 
“Buckland JJ.) the’ suit was for the enforcement of a mortgage 
Security executed in favour of the plaintiff by the deféndant No, 1 
"during! the ‘pendency of a suit for pqssession on declaration of 
‘title to the property. Thé suit for possession was ultimately com- 
-promised and the plaintiff thereof relinquishéd his interest in the 
‘property in consideration of a sumr' of money promised by the 
defendant and secured by a mortgage ' of -the property." The ques- 
‘tion’ was whether this: mortgage under the- compromise’ decree 
would be affected by the prior mortgage given during the pen- 
‘dency of the suit which resulted in this compromise. . It'was held 
‘that the mortgage’ in suit was affected by is pendens and conse- 


" quently failed to affect the mortgage obtained by compromise. 
Thé principle of /ts pendens was held applicable though the ‘right 


-claimed in the suit'was not the right Biven by the decree and though 
the decree itself did’not make the mortgage.enforceable. - 

This case is a complete answer to all the contentions raised 
by Mr. Bose." In it Mookerjee, J. observed: “It has ‘been repea- 
-tedly ruled that one-acquiring‘interest pendente life in a proceeding 
-which is Z/s fendens ‘is bound: by the deciee without regard to its 
“form, .or whether it is erronéous, and it is immaterial- that the 
relief granted in the suit is the result of agreement or compromise, 
except where it is the result’ óf fraud or collusion -between the 
parties. nde £d t d B " 

It is not disputed that the mortgage in question in ihe present 

guit was'created during ‘the pendency of the Title Suit No. 229 of 
1932. The plaint in that suit was presented on the 2oth Septem- 
(1) (1921) I. L. R. 49 Cale. 220; 74 C. L..].962. s. T, 
' ASee page 103 of 34 C. L, .—Rep. . i 


-— 


Vou 76.) -— +. “aida gouRt- 


ber,. 1932, ‘and the mortgage ‘was: created" on “the hext day, i i e. 
. onthe 21st September, 1932." "Tliat-suit- cannot: ‘be -said to" be a 
collusive ore. - Indeed it has not even beérni alleged ' to be collusive. 
The'plaint “in -that ‘suit is Ex. F. in this case: and. it cafinot be 
disputed that in it^ rights to the property which was subsequently 
mortgaged were directly and Spena uy in question. The plaint 
set up an. agreement to sella half-share of'the properties to the 
then . plaintiffs who are the defendants 2 and 3 in ‘the. “present 
suit, made a case of full payment of thé- price settled as also of 
another sum - in excess "of" that^ price, and claimed inter alia’ (1) a 
decree ‘declaring their title to a half-share of the properties, or (2) a 
decree for specific performance of the agreement to sell -that share 
in the property,-or (3) in the-allernative (a) a decree for the payment 
of the money received ' by the: defendant No. 1 and (b}a decree 
declaring thatthe entire decretal. amount "includihg costs formed a 
first. charge on the properties‘and that the ‘plaintiffs in that suit were 
entitled to realise the same by sale of these properties. ‘The suit 
ended ina com promise detree. "This decree ‘is Ex. G-in this case. 
The dona fide character of... this compromise is’ hot ‘challenged 
in any way -and there is no .charge of -any-fraud òr. collusion or 
any other vitiating circumstances Against it.The suit was decreed in 
terms of | .íhe.petition of compromise and.thesolenama.was made a 
part of the decree. :Clause 6 of the solenama declared the  decretal 
dues a first. charge on the properties, and claüses 7 and 8 ‘provided 
.for the terms and conditions when- this charged property would be 
liable to. be sold in-execution of.this decree. In the concluding 
paragraph of the.solenama the, parties prayed. that a final charge 
decree for- Rs, 18,500 be passed in favour ofthe plaintiffs. of that 
suit in terms of the petition. of compromise, andthe Court: pur- 
guant to this.prayer - expressly made the: decree final. : It is». not 
disputed that the execution’ of this final'decree and “the -sale of 
the charged: property on Sth May, 1933,. were. all” in "accordance 
withthe terms. ånd conditions of this compromise decree. Prima 
fatie,, therefore, the right to’ the property. which the. defendants a 
_and.3 are claiming.in the present,suit is what they got "under the 
decree in Title Suit. No,» 5 229 -- .of 1932, and consequently “cannot 
be affected by the mortgage created during the pendency of that 
suit. 

The fact that the decree i in suit No. 229 of 1934 was. based on 
compromise does not’ in the °least affect the question. - Mr, Bose 
appearing for the  plaifiif respondent ` frankly conceded that 
nothing turns upon the decree being based. on compromises, Since 
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the decision in Bharat Ramanuj Das Mahanta v. Srinath Chandra 
Sahoo (1) (Mookerjee and Buckland JJ.) the question whether or 
not a consent decree falls within the scope, of section 52, T.P. 
Act has always been taken by this Court to have beeh settled in 
favour of such decree. ; 

Though a charge does not create any interest in the property, 
it is not disputed that it ,none-the-less amounts to a right fo the 


property Within the meaning of section 52 of the T; P. Act. There 


is, indeed, ample authority in support of this view:  Jasayet 
Hossain v. Doolichand (2); Dosa Thitmanna Bhutla v: Krishna 
Tantri (3) and Sathuluru Seetharamanuja v. DAE Venkata 
Subbama (4). 


: Mr. Bose contends that before a' transaction can be affected 


by lis pendens it must be shown that the right that was in question 


in the pending suit was claimed in that suit as a right existing at the 
date of the suit and actually existed -at that date DOE s of 
the ultimate decree. 


In support of this ‘contention he* telies ôn the decisión of 
Devadoss.J. Lattamma v. Seshathalam Sarma (b). That was’ a 
case of a Hindu wife claiming maintenance from hêr husbahd. As 
far as can be gathered from the judgment: of Devadoss J., the wife 
seems to have asked. for a charge on the ‘estate -of the husband 
without specifying these properties in the plaint: The learned 
Judge, however, did not base his decision on any ground of 


nonspecification of the property. He observed: “There is diffe- 
rence between the case of..a widow seeking for maintenance against 


her husband's relations ön the prouhd of their receiving family 
property and -the case. of a wife asking for maintenance against 
the husbarid. The liability of the husband “to maintain his wife 
onto provide for her maintenance is „a personal one.and if he has 
property, charge will be given against the property.” On the 
ground of this difference. the learnéd Judge distinguished the 
cases in Dosa Thimmanna Bhutta v. Krishna Tantri (3y and 


Krishna. Pattar v. Alamalu Ammal (6) and overrùled the plea- of | 
dis pendens, lle observed : - “The contention ‘is:-that’ the moment 
the wife brings a suit for màintenance- and: asks for a charge on 
his propefty, it should be considered that à charge is given to 


4 


(i) (1921) 1. L. R. 49 Cale. 220 : 34 C. L. J. 96. 

(2) (1828) L: R. 51.A. air; LL. R. 4«Calc. 402. 

(3) (1906) I. L. R. 29 Mad. 508. (4) (1930) 1. L. R. 54 Mad. 132. 
‘ (5) (1927) I L. R. 51 Mad. 504 ; 52 M. EE $20. | 

(6) (1914) 16 M. L. T. 551. 
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herifrom the. date of the: süit in case the:suit is: decreed ‘in her emis 
favour. I do.not find any authority for-that position, A charge 1942. 
takes effect only from the date of the decree’? 0.) 5355.5, Hiahya Bhusan 
No doubt there ` isethe difference between ` the case of a wife "d pene 
claiming maintenance ‘from her husband: and that of a widow claim- Gouri Dutt EE Manata: 
‘ing’ maintenance‘ ‘from ‘het husband's: coparceners: ’ ' But it is Pal, Y. 
difficult to seé how this difference will affect the questiori whether od 


or not acclaim to ha¥e charge on' certain pioperty made i in a‘suit 
for this maintenance brings- into question in "that suit a right to 
immovable property.” Ut’ is ‘only ‘this À` last‘ named ‘question which 
is a relevant consideration for: the purpose of seeing ‘whether or 
not the doctrine of /is pendens shall be’ attracted.” If it be’ éon- 
tended that'in the ' cáse of a widow claiming- maintenance” from 
"her deceased: husband’s coparceners; &' right . tò immovable pro- 
-perty comés in quéstjon even without" any specific’ ‘claim ‘in ‘the 
‘suit fo have a charge on the' property,’ the above difference will 
have some bearing on the question. But when that is ‘not the 
contention, and -the whole ' question ^is how ‘far ‘a ‘claim to. have a 
charge on ‘certain pfoperty inva’ suit attracts” the ‘doctrine’ of 
lis pendens,- this: difference" will s ORE aeni EN dis- 
tinction. >: feibeli. S l ; 

| In Hindu Law the obligation "to iude oíhers ' arises in some 
cases from ‘the mere 'felailonship: ‘between’ the” parties, indepen- 
* dently - of -the possession of "any property.” In other cases, it 
depends altogether ‘on ‘the: ° possession. -of property. ‘The main- 
' tenance, for example, of à wife, aged paterits and” a minor son is 
a matter of- personal obligation arising from the very ` existence of 
„the relation between the" parties and ‘quite independent of the 
'""possession: of: any’ property, ancestral’ or acquited. "The" nature 
-And the extent of a widow’s right to maintenance under the Hindu 
Jaw was discussed by' West J. in Lakshimana ‘Ramchandra Joshi v. 
' Salyabhamabat (1) which is'still the leading ‘authority on the'sub- 
' Sect. "A widow, “who ‘does ‘not succeed: to ‘the éstate of her 'hus- 
. band as his: hèr, is entitled: to maintenance : only out of her 
z husband's separate property~ as: also out‘ of the property in which 
he was a coparcener* “atthe time öf his death.’ An heir is legally 
‘bound to ‘maintain- oüt- of ‘the estate which” descends to those 
persons whom ‘the’ late Owner’ was legally: or morally “bound to 
‘maintain. ' But the right- of maintenaricé ‘even of a Hindu widow 
falls short of & charge on thé property. ‘It is ‘not a: charge unless 
-it has been made so by iv decree‘or agreément'or - ‘unless the widow 


(1) (1877) I; L, R. 2 Bom. 494. 
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is in possession of specific property allotted for her maintenance. 
Before it is made a charge on the property it may have the 
protection of section 39 of the T. P. Act. But that again- is veiy 
different from a charge. 

. If, when Devadoss, J. says that the chage takes effect only 
from the date of the decree, he says so on the construction of the 
particular decree, then we need not quarrel with. the proposition. 
If a particular decree, gives a charge only from its date it may be 
that the right under that decree being thus limited in its opera- 
tion from-the date of the decree will not affect any prior transac- 
tion though pendente lite. This may follow from tbe, provisions 
of section 52, T. P. Act itself, as the section extends its protec- 
tion to the right under the decree only to this extent that the 
transaction p:ndente lite shall not affect such right. Even such 


reading of the seclion is not free from difficulties. But in the 


facts of the present case we are not called upon further to examine 
this position. - 

In the case before us the very charge which was ullisituls | 
decreed on compromise was claiméd in the suit. No doubt in 


the preamble of the solenama it was recited that the parties had 


agreed to relinquish all their rights, title, interest whatsoever arising . 
under the agreement dated 8th Tune, 1932; but it was also recited 
that this was done 'in consideration of the.defendant agreeing to 
repay to the plaintiffs the sum of Rs. 18,500 ............ . under the 
terms and conditions stated below.” The relevant terms and con- 
ditions were stated in clauses 6, 7 and 8 and these covered the 


alternative claim made in paa 17 (chha and ja) of the plaint. 
Reading the solenama asa whole we are of opinion that in con- 


sideration of the defendant’s agreeing to this alternative claim 
made in, the plaint the plaintiffs thereof gave up their other claims 
under the agreement. Wé are not prepared to read the consent 
decree as only negativing all the rights in question in that suit. 
The charge decreed was also one of the rights in question 'in that 


suit, and certainly this charge is a right to the property made avail- 


able to the then plaintiffs under the decree in that suit. The pre- 
sent case in this respect, is stronger than.the case of Bharat Rama- 
nuj v. Srinath Chandra (1), in which the plaintiff relinquished his 
interest in the zemindary in consideration of a promised, price secu- 
red by the mortgage of the PIOpeys. Even this mortgage was given 


the benefit of the section. 


_As regards para :2 of the solenama we do not see. how this can 
(1921) I. L. R. 49 Calc. 220; 34C. L. J. 96. 
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be taken as indicating in any way that the mortgage was accepted cyit 
by the parties as binding on them. The clause is one of assurance 1942, 
given by the then defendant and only states a fact, namely, that Hiranya Bhusan 


during the pendency of that litigation he created a mortgage. ee 
What will be the legal consequence of that morigage was left to the Gourj Dutt Maharaj. 
provisions of law, and was nowhere sought to be determined by the 
terms of this solenama. : 

.In our opinion the mortgage in question : in ihe present suit is ‘ 
hii by the doctrine of As pendens and is not available against the 
present appellants or against thé property in their hands. 

In view that we have taken of the meaning and scope of section 
52 of T. P. Act renders ıt unnecessary . for us to consider whether 
or not the deed of agreement dated the 8th June, 1932 required 
Tegistration, and whether | it would-have been inadmissible in evi- 
dence in the Title Suit No. .229 of 1932 or whether it is inadmis- 
sible in evidence in the present suit. 

In the result the appeal is allowed with costs. The judgment 
and decree of the- Court ‘below in so far:as these decreed the suit 
against the defendants" 2 to 4 and against the property in their 
hands are set aside and the suit is: dismissed" with costs'as against 
them. The decree’ against the defendant No. 1 alone stands. The 
question regarding the title of the defendant 4 is left open. The 
cross-objection is allowed to the above extent but without cost. 


Mukherjea, J.—I agree: a2 tae 
A. T. M. ~ i+ 7 * Appeal and Cross-objection allowed, 


- 


£f 


a 


Before Mr. Justice R, B. Pal. 


ROHINI RANJAN DAS- > 
U. 


UMESH CHANDRA DATTA AND OTHERS . Dicabar 35 


The Bengal Land-revenue Sal Act (VII B. C. of 1868 2. section 12, ans 3— 
"Recognition" of tenure, what, is—Etmam recorded as permanent tenure 
with rent liable to enhancement ; ; further note in colwmn for special incidents, 
"Not binding against Government for purpose 'of assessment : profits of 


* Appeal from Appellate Decree No 1947 of 1939, against the decree of 
M. Altaf Ahmed, Esq., Subordinate Judge, third Court of Chittagong, dated 
the 25th. August, 1939, reversing that of Bhupendra Kumar Panda, -Esq., 
Munsif, second Court, Satkania; dated the 8th. December, 1998. M 
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X 
tenure come out of profits of superior landlord", if * recognition" within 
meaning of section 12, clause 3— Such ebnam, tf protected, by clause 3— 
Classes of tenure contemplated by alatise 1, para 437; Bengal Survey and 
Settlement Manual—Presumption of such entry, df TRONIES 


The plaintiff is the purchaser of a Noabad Taluk &t- a "gale held for arrears 
of revenue under the Bengal Land-revenue Sales Act VII of 1868, . After taking 
possession the purchaser instituted the present suit to avoid and annul an 
etmam there-under and recover possession thereof’ by ejecting the under- 
tenants, Amongst other defences, it. was pleaded that the etmam "n question 
was protected by the third excepting clause of section 12 of the said Act of 
1868. It appeared, that at the RevisionaL Settlement, the etmam ın question, was 
recorded asa permanent tenure with rent liable to enhancement, and there 
wag a further note in the column for special | incidents in the following terms : 
“Not binding against Government Ier the purpose of assessment : the profi it 
of the tenure has come out of the profit of the superior landlord.” = 


tow re 


The question raised in the appeal is whether this amounts to recognition 
of the tenure as required by the third excepting clause of section 12 of the said 
Act VII of 1868 : Wi e REN l z 


Held, when the rent of the'' tenure ' is accepted- as, the basis- of - assessment 
jt:ig then and then only that the existence of fhe tenure as bearing^that rent 
is acquiesced jn and is sanetipned by the- Settlement proceeding. The notion 
of such acquiescence in or sanction of the factum of its existence is conveyed 
by the word, ‘recognition’ as used i in the section. The question of recognitioa 
in every “such case, therefore, will have to be answered by investigating whether 
or not ih settling the revenue of the estate the rent of the subordinate tenure 
in question was taken as the profit of the former. TNT 


Neither the note in the Revisional Survey. Recoid nor the instruction for 
such note as conveyed in paragraph 437 of the Bengal Survey and Settlement 
Manual (1925) will completely ar.swer the question. The note is only a piece 
of evidence. Clause 1 of paragraph 437, contemplatesa tenure which is to be 
ignored for the purpose of assessing the profits of the estate. "Therefore, 
when a note as contemplated by clause 1 of paragraph 437 is made in the case 
of a particular tenure the record «prima facie shows as a spicial incident of 
that tenure that it -is not recognised by the settlement proceeding, 
within the meaning of the excepting clause of section 12 of Act VII of R 
( B. C). 

But this only isst presumption to the existence of the special incident, 
In spite of such note it will be open to the tenureholder-to show that the tenure 
was recognised in the above sense and that its rent was oe as the basis. of 


"the assesment of the profits of the estate. 
T / + 


Appeal by’ the Plaintiff. . i 


Suit for recovery of possession by ejecting the derenin on 
the avoidance and annulment of their under-tenures, 


The material facts arg stated in the judgment. 
Mr. Nagendra Chandra Choudhury for the Appellant. = 
Mr. Rohini Binod Rokshit for the Respondent. - Pi 


^ 
po 


- 


- 
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uc The Judgment of the-Gourt was as follows: © -0° e 

i: Pal J. ¢—This appeal-is by the plaintiff ‘in a suit for recovery 
of póssession of the -property described in’ the-schedules to ‘thé 
plaint by ejecting the under-tendnts: oü the avoidance ahd annile 
mènt of their under-tehures. The lands in -dispute appert&in to 
Noabad Taluk Krishna Chandra Gokul Chandra ,Adhikari,. which 
is Touzi No. 34529 of the Chittagong-.Collectorate.’ . It is nöt 
disputed that this taluk .comprises two Mouzas,. namely, : Mouzah 
-Kokdandi and Mouzah: Jungle Kokdandi:: The plaintiff is‘ the 
purchaser of the touzis-at'a sale-held for. arrears of revenue under 
‘the Bengal, Council”. Act. VII of: 1868... The _ Plaintiff’ purchased 
the touzis on the 260b. June: 1936 and took possession -on tlie.:29th 
"May, 1937. He instituted the present suit on the 6th April, 1918, 


His case is:that under,the touzi there was an.etmam Lakhi.Chan- 


dra Dutta bearing a rental.of Rs. 26/4/-., This etmam so far as 
, it related to Mouzah: Kokdandi was recorded .in Khatián No. .776 
of the Revisional Survey and so far as Mouzah Jungle, Kokdandi 


was concerned it was recorded in. Khatian. No. r3í of.the:same: 


.Revisional Survey. The lands of Mouzáh Kokđandi. are :giveh in 
‘Schedule I ofthe plaint and those of the other..Mousah are'giveh 
"in Schedule II. ; According to the . plaintiff this -etmam was. an 
‘under-tenure liable to avoidance and. annulment within. the medti- 
ing of section 12 of the, Bengal Council Act "VII of 1868 and he 
purchased the touzi with title to avoid and annul. this . under-tehure, 
There were.altogether;13 _ defendants in; this case.. Of, these .the 
defendants Nos, 1 to 5. appeared and contestéd the claim: by .one 
written statement and the defendants Nos. 6. and, 7 "contested the 
„suit by another written statement; The case of the -defendants 
is that, the plaintiff is a mere benamdar of the defaulting proprietor 
of the touzi and.as such has no right to avoid and annul, the. under- 
tenure: that these .defendants have raiyati interest in, the lands 
of the two schedules and consequently the same are not liable to 
annulment and avoidance : .that-the etmam in: question is protected 
by the.third excepting. clause. of section ;12. of, the Bengal Council 
Act VII of 1868. LEN. a TM m à a 


t tt 
twee E t $ * oat? poe 


The first court disinisséd the claim of the’ plaintiff -ih ‘espect 
oft he lands of schedule I holding that the: sanie -cotistituted a 
‘raiyati of the defendants. The controversy ‘between ‘the patties 
: 80 faris the ‘lands’ of this schedule ate 'éoricerned is now àt- &n^ end. 
‘As 1egards tHe ‘lands of Schedüle. Ir of the plaint the first. coürt 
‘decreéd thé plaintiff's suit holding (y that the plaintiff was’ not' a 
-benamdar of the- defaulting proprietor t- (2) ‘that “the- etmüri in 
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question was nor protected by the third excepting clause of section 
12 of the Bengal, Council Act VII of 1868 (3) that the lánds of 
schedule II were khas lands appertaining to this etmam : and (4) 
that the defendants failed to prove their raiyati interest in, the 
lands of this schedule. .* i 
. -On appeal by the .deferidants the Court of appeal below dis- 
missed the whole suit of the plaintiff holding that the etmam in 
question was protected by the third excepting clause of .section 
:2 of the Bengal Council Act VIT of..1868 and that the defendants 
dad a ralyati in respect of the lands-of schedule IT. 

. Mr. Choudhury, appearing in support of the appeal, Red 


“the judgment and decree of the cout of oe below on the 


Sa grounds: : 

:-(1) Thatin holding that the etmam was e by: “the 
third excepting clause of section 12° of ihe Bengal Council Act 
VII of 1868 the Court of: pane below - went. wiong in its- inter- 
„pretation of the clause. : . . A - 

(2) That in arriving at the conclusion that the defendants had 
‘a raiyali interest in the lands of schedule II of.the plaint - the 
Court of appeal below: went wrong: in starting with the- erroneous 
assumption that the ‘Touzi'No. 34529 was identical with the old 
Touzi1729: that asa matter of fact there is absolutely ‘nothing 
on the record of the present case to establish-this identity. — 

(3). That the finding arrived at’ ‘by the Court of appeal below 
that the défendants had @ raiyati in respect of the lands of schedule 
II is not sustainable, the- Same as based on penp not’ legally 
p in thé case. - 

* There is no substance in the third point — by Mr. Choádhury. 

. Mi Choudhury contends that Ex: C a copy of the-plaint in a previ- 
-ous suit infer partes has not been legally proved in this case. Ex. C 
is'a copy of-the plaint ina previous suit served on the deéferídant 


in that -suit and the -said defendant himself ‘has proved it. The 


evidence on the point has been placed before me and in my 
opinion the document has:beéeü fully proved by this evidence. 
This objection therefore has no substance and it does not appear 
to have been taken in the, Court of appeal below, ; 

`' The other two contentions of Mr. Choudhury are however of 
much substance and must be given effect to. ; 

The Court of first instance held that the old Touzi 1729 was 
not shown to be identical, with the present’ Touzi 34529. It 
appears that neither ‘in the pleadings nor in. the evidence . this 
identity was ever suggested. , In order, however. to find that he 


Vou. 76.] te HIGH COURT. >, 


~ defendants had raiyati in. the. lands, :ofischedule II of the plaint 


the Court of appeal below started with the assumption of the- 


‘identity and its whole judgment‘ on, this point. seems to 
-have been influenced by. this assumption. In my ~..opinion 
this finding thus arrived at cannot : be .allowed to stand. . Mr. 
-Choudhuri contends that.the two iouzis are not identical. Mr. 
' Rakshit, appearing for the-defendants respondents .very fairly 
concedes that..there has been this. difficulty in. this part of his 
case. ' He, however, contends that às a -matter of fact the, Touzi 


34529 is identical with the old-Téuzi r729' and that this was. not - 


even challenged.by the plaintiff at the hearing of the suit. It is 
difficult to say what exactly happened. in this respect at.the hearing. 
In my opinion the ends of justice would require that the parties 
should be:given an -opportunity ‘of Cds d their GISSDSGHYE 
cases now made before me.on the point. 


As regards the first point urged by Mr. Nia the rele- 
vant portion of section 12 of the Bengal Council Act VII of 
1868 runs thus :' "The purcháser of any tenure sold ‘under the 
provisions of section XI of. this Act shall acquire: i free’ from all 


éricumbrances ............ and shall be.'entitled to avoid ' and-annul 

all under-tenures, and forthwith to eject all’ mo with the 

following canta eg ORE ue iude US 
Thisdly— Tenue .. sinis ec vines " recogiiised by. the settlement 


proceedings of any current: temporary séttlement, as tenures 
bearing. a rent which is fixed for the period of such settle ment.” 


. What happened in the. present case is "that at the. Revisional j 


Settlement of the year. 1930, the etmam in question was recorded 
as g permanent tenure with, rent liable to enhancement: .( Ag 49 
foul «pred afa caty— ) -There was a further note in the column 
for special incidents. in the. following. terms :: "Not binding 
against Government for the purpose of assessment ; the profits 
of the tenure has. come out of, the profit. of the superior land» 
lord" Cala «t6 fcr qug Ww foeni culo (ROS ER AR A E 
stel Sofia cvi uat CS wirst ) 1 CTE m 

, The question is whether this amounts to recognition of the 
tenure as required by t the third, excepting clause .of section 12 of 
the Bengal Council Act Vil of 1868 given above. ae. 


- 


The learned. .Munsif: held *that the above-note in the' Pech 
clearly indicated that the tenuře was not recognised by -the - settle- 
ment proceedings within the meaning of «the excepting clause. 


7207 


Civit, 


1942, 
[eu 
Rohini Ranjan Das 
v. 
Umesh Chandra 
Datta. 


Pol 9 


m 


208 . i T THE CALCUTIA-LAW JOURNAL. [Vor. 76. 


Cit. .. "Hezrelied on -the case of; -Lalhidlar On Y. Ud Charan 


etia 


ap -De (i). a A». 
Robin rRan jas Das i On dd the Jeärned Subordiüale pdge i took just the. :con- 
m id “Chan dia. itrary view. ' According to- him the:note in. ec  Revisional: Survey 
 Dattá, Récord indicated that" the: tenure -was recognised . for - “every: pur- 
LT a. 7. pose excepting that- of -assessment’-of - the Governmént revenue: of 
~ ^ sthe superior taluk: and that this: was-recognition within the meaning 
of ahd as -contéinplated -by thezexcepting clause of section.ra of 
‘Act VIL” of «1868, «Efe "relied Yon “!paragraph 437 of the- Bengal 
Survey and Settlement. Manual of. 1935 ahd held that:tenures of 
ae thé class. .cóntemplated-. by clause.2 of. the páragraph will ‘be 
iub. «s -o— ténures not: recognised by the Ssttlement -proceedings within the 
| meaning of. the 'excepting: cláuse::. «but. that. tenures of the class 
contemplatéd ‘by clause (r).-of: the same „paragraph > will.be tenures , 
recognised by the Settlement. proceedings within-the meaning of the l 
excepting clause. r=. Oe T ES ; 
‘The excepting | ‘clause... requires , that tlie TUM must- be ree 
_cognised. “as a tenure bearing. arent which.is fixed forithe period 
of such settlement”. 7 A tenure, is recognised "asa tenure pene 
E temporary . settlement in dieiis This. will happen: only S 
the rent of the tenure is taken as the profit. of the estate. (in-this 
 -- case, the Noabad taluk) for: the © purpose, of settling the revenue 
to be payable by the latter for ‘the period of the settlement. The. 
wórd ‘recognition as- used i in the excepting clause cléarly indicates 
something more than a niere record of a fact foaud to exist and 
-the words “as bearing a- rent ete.” . must bé given some significance. 
T Pra ‘The first thing upon. Which nitin i$ said to ecOnomizy is’ "thought! ; - 
PW ‘but the first thing “upon ‘which’ a^ legislature is ‘supposed to 
- "économise is language’: It is therefore, a good general rule of 
'idtérpretation’ of a statute- that one should not ‘without necessity 
or some ‘sound ' reason, impute ‘to its language any superfluity. 
When the rent‘of:the tenure is accepted. as the basis- of assessment 
RC - "it'is'tben and then.orily that. ‘the existence ‘of the tenure as bearing 
l that rent ‘is acquiesced in “anid” is- sanctioned by the Settlement 
proceeding. | ' The notion: of such ‘acquiescence in or sariction of 
`- the factum of ita’ existence’ iè conveyed by: the“ word ‘recognition’ 
„AS ' used- ih the’ section: - The: question “Of recognition in every such 
' . case, therefore, -will'have ‘ to‘ be ‘answered ‘by investigating whether 
or.not in settling:the revenue-of thé estate the.rent of the: SBBOEGU 
- nate» tenure in question: : "Was taken: as: the-profit of the former... 


- 


E E D c B (19i) :b. C. L. I. ‘40. oe wd 26e ha . DC 7 oh, Mens E quem EE 
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Neither the note in. the Revlsional Survey Record nor the 
instruction for such note as conveyed.in paragragh 437. of the 
Bengal Survey and Settlement Manual will completely. answer this 
question. Paragraph 437 will no doubt help the interpretation 
of the note made in any particular case but the note will only be 
‘a. piece of evidence, the real factum: probandum beirg whether 
or not the rent of the tenure was accepted by the Settlement 
proceeding as.the profit of the estate for the purpose of settling 
its revenue. 

. Clause (1). of paragraph 437 so.far as it ad ds shows 
i when a tenure is not to be recognised to the extent mentioned 
above then only the note -specified therein shall have to be 
made, The clause runs as follows: When the draft record of 
tights contains a tenure which is valid in all other respects but 
which does not 2: cueces operate -against Goveinment for the 
purpose of reducing the revenue demand of the estte such tenure 
will appear in the Settlement rent-10ll anda rent will be fixed for 
it. The' profit of -the tentie will, however, come out of the pro- 
fitof the landlord who created it and -a. note will be made in 
the column for special incidents “not binding -against Government 
for the purpose of assessment: the profit of the tenure ‘has come 
out of the profits, of the superior landlord.” 

The clause contemplates that class of tenure wen cannot 
operate for the purpose of, reducing the revenue demand of the 
_ estate. This, in my opinion, means and refers'to a tenure which 
is to be ignored forthe purpose of assessing the profits of the 
estate. Suppose the profits of an estate is Rs. 500. Then a tenure 


_is created by the proprietor in respect of lands covering a profit . 


of Rs. 100, but reservingia rent of Rs. go only for the tenure. If 
the tenure is recognised for the purpose of assessing the profits 
of the- estate then the profits will be only Rs. 450. -.This will 
reduce the revenue of the estate. Ignoring the tenuie for this 
purpose, however, the profit of the estate will still remain Rs. $0e, 
which will leave the revenue of the estate undiminished. The 
clause thus contemplates a tenure which is to be ignored for the 
purpose of assessing the profits of the estate. It follows there- 
fore that when & note as contemplated by the clause is made in 
the case of a particular tenure the record prima facie shows as 
a special incident of that tenure that' it is not recognised by the 
Settlement proceeding, within the meaning of the excepting clause 
of section 12 of the Bengal Council Act VII of 1868. But this 
only raises a presumption to the existence of this special incident, 
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In spite of such note it will be open to the tenure holder to show 
that the tenure was recognised in the above .sense and that its rent 
wastaken as the basis.of the assessment of the profits of the 
estate. 

In the result therefore. this nodi is. allowed so far as.the 
lands of Schedule II of the plaint are concerned and the judg- 
ment and decree of the Court of appeal below to that extent 
are set aside." The case is remitted‘to the Court of- d below 
with the following directions : 

(1) The Court of appeal below will allow the unu to adduce 
evidence as to the identity or otherwise of the two touzis 34529 


‘and 1729 and shall come to a decision on the point: if the Court 


hold that two are identical then the finding as to the existence of 
the defendants! raiyati in respect of the lands of Schedule IT will 
stand and the suit shall be dismissed. : 

(2) If, however, the Court is not satisfied as to the two touzis 
being identical then it shall proceed to see whether the existence 
of the defendants’ raiyati in respect of the lands of Schedule II has 
otherwise been established : if so, the Court shall again dismiss the 
plaintif's suit. 

(3) The Court shall allow the parties to adduce evidence as 
to whether or not the etmam in question’ was recognised by the 
Settlement proceeding in the sense indicated above: if the Court 
is satisfied that it was so recognised it shallagain dismiss the suit 
of the plaintiff. 

(4) If, however, the Court finds that ihe elmam was so recog- 
nised and that the defendants have failed to establish the existence 
of their raiyati in respect of the lands of Schedule II of the plaint 
the Court shall decree the plaintiffs suit in respect of the lands of 


-that schedule. 


(5) Costs will be at the discretion of the Court of apne 
below, and 
(6) Parties will bear their own costs in this appeal. 


P. Sı | Appeal allowed: 
| Case Rethanded, 


~ 
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dis Procedure Code (Act V of 1908), Order 23, rule 1, sub-rule (4), scope 


- 


7k 


^ of-wheiher and'when one of the co-plaintiffs tan withdraw without ike ` 


- ‘consent of others—-Whether the Court can refuse one of , several plaintiffs to 
withdraw or impose restrictions in the exercise of inherent power. 


Per Curiam +—Sub-rule (4) of Order 23, rule 1 of. Civil Procedure Code is 
confined to cases where permission of the Court is necessary in order to 
enable a plaintiff to withdraw "from a'suit, In such a case however sub-rule 
(4) prevents the Court from granting permission to. one of several plaintiffs to 
withdraw from a suit if the other plaintiffs do not consent to this withdrawal. 


Mihaiaya. Chowdhrain v. Lurga Churn (1) referred to: Other case laws l 


disc.assed, ashe 


Per Pal, J. .—Such consent being given Court can still refuse to permit with- 
‘drawal on other considerations.  Sub-rule (2) of Order 23, rulé r of the Code 
does not oblige the Court to grant such pimus: Exercise, of power under 
sub-rule (2) is discretionary. 


Per Mukhe rjea, le the withdrawing plaintiff doen. not want to reserve 
any right to sue in future it cannot be said that his right of „withdrawal is 
. dependent on the consent of the other plaintiffs. ' [n'süch a case sub-rule (4) of 
rule r of Order 23 of the-Code has no application. - me 


. ıı Mohamaya Chowdhrain v. Durga Churn Shaha Q1) referred to; 


— Per Pal J.—Sub-rule (1) of Order 23, ruler of the Code gives a plaintiff 
right to withdraw only Ais suit or abandon part of Ais claim. Where there are 
several plaintiffs this can be done only by the entire body of plaintiffs when 
they allege that rights to reliefs exist in the plaintiffs foinily, But as persons 
may be joined im one suit as plaintiffs even when they claim sev rally or in 
the alternative, their ‘several or alternative reliefs will be their Own respect ve 
“suits or claims: and they will be entitled to withdraw or ‘abandon them under 
sub-rule (1). No leave of the Court will be needed for-this purpose. In the pre- 
sent case the right to some of the reliefs bsing in the plaintiffs jointly the peti- 
tioners who'aré some of the plaintiffs cannot as of right ‘claim to withdraw 
from the suit, . The petitioners therefore can. withdraw only by invoking the 
inherent power of the Court which the Court will not exercis2 if such with- 


*Civil Revision Cases Nos. 956. and 957 of 1942; ‘against thé order of 
P. R. Mukherjee, Esq., Subordinate Judge, 24 Parganas, dated ‘the 7th 
January, 1942. ~ es 


- 


(1) (1881) 9 C. L. R. 332. S 
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drawal might prejudice the rights of the other plaintiffs to continue the: suit 
successfully. d sca ] 

` Per Mukherjea. J.—Apart from Order .23, . rule 1 sub-rule (4). the Court is 
. entitled in the- interest of justice to refuse one of several plaintiffs to withdraw 
from a suit if such withdrawal is prejudicial to @he interest of the other 
plaintiffs though the witha awing ag nee not want any liberty to renew 


See - ^ - 


his suit. 


Subre (1) of Order 25, rule 1 of‘ the Code is new in the Code of 1908, 
But this did not create any new right. Such right was implied in clause 
2 of section 373-of the old Code Which corresponds to-Sub-rule* (3) of the present 
ode, , 


* 1 


. Mahant Biharidasyi V. Parshotamdas andis (1) referred to; . l " 


> Application under section ns of n Cir Procedure wade by 
some of the Plaintiffs. ° 


Application by some of the plaintifis for permission to withdraw 
from a suit and be made party defendants if necessary. s 


, e material facts will appear from the judgmert. 


Messrs. Amarendra Nath Bose and ‘Sushil Ranjan Ghose D the 
"Petitioners. " 5 mE i 


Dr. N. C. Sen Gupta, Messrs. Amar Nath Roy Chowdhury , and 
-Saihinåra, Kumar Roy. Chowdhury for the Opposite Party. . i 


"The judgments ‘of the Court were asfollows:" - ^. iud 


Mukherjea, J. :— These two Rules are directed against certain 
Orders of the Subordinate Judge, first Court, | 24: Parganas, made 
in Title Suit No. 53 of 1940, pending before him, by which per 
mission was refused to the petitioners, who are some of the plain- 
tiffs in that suit, to withdraw ftom it and' to havé their names 
. Struck off the record as parties, plaintiffs. T he suit was instituted 
by.& large number of persons who.purported to be  Shebaits. of a 
-certain deity ‘known as Lakshmi Janardan Jew. established by. the 
: Nandis of Jamgram i in the district of Hooghly and the defendants . . 
are all co-Shebaits ‘of the plaintiffs, The prayers in the plaint - 
are of a. two-fold' character. Thé first prayer isfor a declaration 
that the plaintiff No. 1 “has been duly elected one of the managing - 
. Shebaits of the. deity- in place : of defendant No. 1 who has been 
validly removed . by the majority óf the Shebaits. in, accordance 


-with the provisions of the deed -of endowment. The second and 
‘thé alternative piayer is. for removal of defendant No. x-as one 


of the managing Shebaits, by. the Cowrt, if he has not been validly 
removed by his; 'co-Shebaits already, on grounds of _misappropria- 


(1) (1908) I. L, R. 32 Bom. 345. 
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tion and’, breach ‘of trust. On F ebruary : 24, 1941, two of the 


plaintiffs, namely, plaintiffs Nos. ` to and | “30 filed '' applications 
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before the Subordinate Judge praying: for withdrawal of their names -Baidya = Nandy 
from the category of plaintiffs: on’ thè- ground that they ‘came ‘to Syam Sunder Nandy. 


realise during the progress’ of -the suit-that a protracted litigation . 


of this character was sure to ruin the Debuttar- “estate. "Oh Decem- 
Der: 1, 1941, applications with identical" prayers ' weré made- on 
behalf' of plaintiffs Nos. 2 to 5 and 65 and 62. All ‘these ‘appli- 
cations came up for’ hearing on January 7; 1942, ‘and thé. Court 
by its order'made-on that date nllowed : the- 'applicatior?tof plaintiff 
No. ro alone which was not opposed by ‘the other’ ‘plaintiffs ' and 
permitted him to withdraw froni the suit/as plaintiff and be ‘added 
a party defendant. The applicatións- of the- other plaintiffs ‘who 
were not present on that dale were rejected, ‘the. -Court ‘being of 
opinion that such withdrawal could not be allowed - without the 
consent of the. remaining -plaintiffs whóse interests: were: likely to 


be prejudiced by it.: On April :30,. 1942; a fresh. application: was | - 


madei by plaintiffs Nos. 2*to-5.and!6o and 62 : practically. for re- 


consideration of the order’. of .dismigsal:made. on January 7, 1942; . 


and explaining the circu mstances under which they were not able.to 
appear and press their application: on the date cf hearing. E Pe 

Another application was . made -by: plaintiff: ‘No.:63' and the too 
prayed for pefmission: to ‘withdraw. “from. the suit: "as..plaintif and 
be made a. party defendant, "if . necessary. Both these applications 
were rejected by the Court and the several plaintiffs. who were . not 
allowed to withdraw from the, suit have..now.come up'ir revision to 
this Court. i l : à uno V QUE Ue E ura 

. The’ two substantial questions - which ‘arise, for eeina 
in these two Rules are-: (1): Whether: Order 23, tule 1; sub-rule 4 
of the Code of Civil. Procedure governs a case like this and pre- 
vents some of'the plaintiffs in a suit: from withdrawing without 
thé consent of -the rest ; and. (2) Whether. apart ‘from sub-rule 4 
of Order 23, rule r of the Code of Civil. Procedure, -the. Court.is 


entitled in the interests of..justice'-to refuse’ one? of several plain- 


tiffs to-withdraw, ‘or impose other e 3 such course 
js prejudicial to the interests of the other plaintiffs. - NES 
For determination of, the first point; it is: necessary. to. consider 
carefully the several. provisions -'contained in ; - Order .23, rule .i 
of the Code of Civil Procedure. ` Sub-rule 'r-gives . the: plaintiff'a 
right to withdraw.’ from a suit? or -abandon' portion :of his claim 
against all or-any--of the defendants at..any. stage: of the suit. 
This he can do-of his own motion ánd.no.perniission of the Court 
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'is necessary. If, however, he desires to withdraw from the suit 
reserving a right to bring asuit on the same cause of action he 
has got to seek the permission of the Court. This is provided 
for in sub-rule 2 of Order 23, rule 1 of the Code-of Civil Pro- 


cedure which lays down the circumstancfs under which alone 


. such permission could be granted. Sub-rule 3 points out the 
consequences which would follow if the plaintiff withdraws from 


& suit or abandons part of his claim without the permission 
referred to in sub-rule 2. He shall be liable to pay such costs as 
the Court may award and, shall be .precluded from instituting any 


fresh, suit in respect of such subject-matter or such part of the claim. 
Sub-rule 4:then provides as follows : 


"Nothing in this rule shall be deemed to authorise the, Court 


to oun. one of several plaintiffs to withdraw without the consent 


of the others". . 

It would-be clear.from the provisions of . sub- rules I to 3 men- 
tioned above that it is only when. the plaintif wants liberty to 
bring a fresh suit in respect of the same subject-matter that he is 
required to ask the permission of the Court as is provided for in 


sub-rule 2. . If he does, not want the liberty to institute a fresh. 


suit nor seeks to avoid. the consequences which sub-rule 3 imposes 
upon him he can withdraw the suit sxo motu, as laid down in sub-. 
rule 1 without any permission from the Court. The question now. 
is.what would, be the position, if there are several plaintiffs ina 
suit and one ‘of them wants to withdraw from it. Under suberule 


4, the Court has no authority to permit one of several plaintiffs to, 


withdraw without the consent of the others. i 

‘In my opinion, Mr. Bose is right in his contention that the 
operation of -sub-rule 4 is confined to cases where permission of 
the Courtis necessary in order to enable. the plaintiff to with- 
draw from a suit; orin other words, it is applicable only when 
the plaintiff wants to have the liberty of instituting.a fresh suit in, 
respect of the same subject-matter. In such a case express leave 


-ofthe Court is necessary and even if there are circumstances. pre- 


sent which would.justify the Court in granting leave under sub- 
rule 2, sub-rule 4 imposes a restraint upon its authority and pre- 
véntsit from granting permission to one of several plaintiffs to 
withdraw from a suit if the other plaintiffs do not consent to this 
course, But if the withdrawing plaintiff does not want to reserye 
any right to renew the suit on his «wn account „in future and i is 


prepared to take the consequences indicated in sub-rule 3, it can- 
not be. said that- his right of withdrawal is dependent on the 


- " 
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consent of the other plaintiffs, ; This was exactly the view ee 
inthe ‘case of Mohamaya Chnòdhrani v. Durga Charan (1). | 
this case, a.suit was instituted by ‘two pláintiffs and in the course 
^f the suit one of the plaintiffs whose name was Ram Kanai sold 
his interest to ‘one Chandra Mohan. After transferring : his share, 
Ram Kanai intimated his. »vithdrawal from the suit as plaintiff. 
THe Court accepted the withdrawal but as Chandra Mohan .did 
not join as plaintiff,.the suit. had to be ultimately dismissed on 
the ground of «defect of. parties. On' appeal, the Subordinate 
Judge held that under the third" clause to section 373 of the Code 
of Civil:Procedure (which correspofids to sub:rule 4: of Order 23, 
‘rule 1 of the present Code). Ram' Kanai’ could not withdraw from 
thé suit without the consent of:the remaining plaintiffs. The 
, Subordinate Judge therefore treated Ram Kanai as still on record 
and remanded’ the: case for’ retrial. Against this. decision, a 
second appeal ' was' taken to this Court and Morris and. Tottenham 
JJ. who heard the appeal reversed the decision of the-lower Court. : 
- “Tt seems clear to us" so rüns the judgment: ‘of the learned: Judge“ 
- (Mortis, J.) that "the Sub-Judge has misunderstood.the meaning of 
this ‘clause, which ' is^ that the Court. can only. ‘authorise one of 
several: ‘plaintiffs to. „withdraw from a suit, with. pérmission* ‘to renew. 
the suit on: his own.‘ accounit, by consent ‘of the others. That any 
plaintiff can withdraw from a'suit is manifest from the terms of 
‘clause 2 of ‘that section.-" But 'the- result’ of* so’ withdrawing with- 
out the permission of^the Court, is: ‘that “he is precluded ' frorh, 
bringing a fresh suit for the sáme matter.” ‘It was‘held that Ram 
Kanai having - -withdrawn- from’ the suit diiconditionally there Was 
no reason why the Court should not accept his’ withdrawal upon 
such terms as to costs: or otherwise as it’ thought fit; But as-the 
‘remaining plaintiff was’ not competent ` to maintain "the suit - im the 
absence of Chandra Mohan who refused- to join “as plaintiff, - it 
was directed that Chandra Mohan should ‘be’ made a có defendant 
in’ ‘the suit. I may say that I am in entire’ igreement with the 
intérpreiation put by- the learned Judges upofi this provision of 
‘the Code of Civil Procedure. Itis true that Süb-rule 1 was not 
'in the old Code 8nd was inserted for the first time in the Code 
of 1908. . But that sub-rule does not create - any hew right: The 
Tight of the plaintiff to withdraw from.a suit without the permis- 
sion of the Court wheñ he did not want! ‘any liberty to institute 
a fresh suit was implied i in clause 2 of sectión:373 -of the old Code 
which corresponds to‘ sub-rule 3 of the m Code : : vide, Maharit 
' Biharidasji v. Parshotamdas Ramdas (a). ae : 


- (1) (1881) 9 C. L. R. $332. , -(2) (1908) L L. R. "82 Bòm. 345. 
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:Sub-rule r was added only with a . view. to make complete -the 
1942. ^ enunciation of law relating t6" withdrawal ‘of . suits. The view 
Baidya; Nath Nandy taken in the case of . Mohamaya Chowdhrani.y. Durga, Charan (x) 
was accepted by the Bombay High Cour] in WNiappa Gouda v. 
Basan Gouda (2)..and it was held- that under Order 23, rule : of 
the Code of Civil Procedure one of the appellants can withdraw 
from the appeal without the consent of his co- appellants. Mi. 
Justice Fawcett who was a party to this decision reserved his 
opinion on the point as to whether apart from sub-1ule 4, the 
Court has any powers to control a’ plaintiff who desires to with- 
draw from a suit if that would operate to the prejudice of his co- 
plaintiffs. “But he agreed .with Shaha, J. that sub-rule 4, had no 
application to these cases where the plaintiff did not want Oe to 
bring a fresh suit in respect of the same matter. 
. In a very recent decision of the Madras High Court the same 
view has been taken by Krishnaswami Iyyangar, J. vide, Premji 
- Tulsidas veo P. S. Sethuramaswami Zyer (3). port s 
Dr. Sen Gupta who appears for the’. other plaintiffs ‘has iud 
beforé us that sub-rules 1 to. 3. of ruler of Order 23, Civil “Pro-- 
-cedure Code relate to cases where withdrawal with or without 
leave is sought for by the sole plaintiff or by all the plaintiffs 
together and that sub-rule 4 was inserted. only to make it clear 
that one of several plaintiffs cannot withdraw with or without the 
permission of ihe Court. unless, the consent of his co-plaintifls was 
obtained. I am inclined to agree with him that the expression 
“withdraw his suit" as used in sub-rule r suggests that the word 
i “plaintif” in that sub-rule is intended to mean all tbe plaintiffs 
collectively if there were more -plaintifs than one. But if we 
. &cceptthis interpretation, that by itself would be no assistance to 
.Dr. Sen Gupta's clients. "The result will be that the withdrawal 
by one of several plaintiffs would be outside sub-rule 1 and sub- 
- rule4 would not control sub-rule r in any way. Ido not think 
however that sub-rules 2 and 3 are limited to cases where the 
application for withdrawal is made by the sole plaintiff or by all 
the plaintiffs together. The words “withdraw from the suit” as 
„used in these sub-rules are wide enough io -includea case where 
one of several plaintiffs withdraws and this was expressly decided 
by our Court in Afohamaya Chowdhrani v. Durga Charan (1), 
referred to above. In that case, as has been said already, it was 
held that quite apart.from sub-rulfér which was not then in the 
Statute book, one of two plaintiffs could withdraw without the 


(1) (1881) 9 C. L. R. aga. - — (à) (1927) 29 Bom. L. R. 299. 
_ (3) A. L R. 1942, Mad. 373. i 


Syam Sunder Nundy 
* Mukherjea, F . 


4 


oa 


* 


l 3 : 
S " te eh EN A 
VoL.:76.] s 25 XHIGHQCOURTS (2:06 
leave of the Court under.the' provision òf :clause.2 "of section 373 
which corresponds to -sub-rule 3: in the .present Code. It may. be 


said that,after.the addition of ‘sub-rule r'. in the present Code the : 


Tight of a plaintiff- to withdraw from a suit without leave of the 
Court should 'beideenied - to: be regulated exclusively by: that sub- 
rule. Iftbatis:so, then.according .to the interpretation put upon 
subrule: r, one of several plaintiffs would have. no right .of .uncon- 
ditional withdrawal.as; laid:down in that sub-rule.” .The. right of 
a co-plaintiff; to. withdraw woull then have to. be .regarded. asa 


right outside the provision, of -sub-rüle.r.and-it;may .not be an 


absolute right totally uncontrolled by the Court. * s3 Bho n 
. In my opinion, whatever. view we might accept, when there 
is no question’ of seeking -permission from the Court. to institute 
& fresh suit on.the same subject-matter; sub-rule 4, rule 1: of Order 
25, Civil Procédure Code which speaks. of authorising ' the-,Court 
to permit one. jóft several.’ E AD to «withdraw, ‘cannot have any 

possible applicgtioñ. i -e7 - PT SEP E oe 
I will now.refer to:the. noi cases bich -were relied üpoh 


by Dr;.Sen..Gupta :in «course :of..his: arguments. “In Musst. Ram, 


Det v. Musst. Bahu. Rani .(1),- two otit, of four plalntiffs, who. ins- 
tituted a suit ‘for: partition. withdrew from the, suit with ?liberty.to 
bring-a fresh suitu When the ‘fresh: suit: wast; brought, a question 
was ráisedas to whether .it:'was :máintainable in-view of thepro- 
vision of Order 23," rule 1; ; Civil Procedure : Code. The learned 
Judges held thatras. sub-rule 4. of .Order 23x: ruler, Civil.. Pro: 
cedure Code-prohibits;a Court .to permit sone’ Of several :-plaintiffs 


ito withdraw: without.the consent of : others, ,the.order of sthe Court. 


granting leave to withdraw: was without jurisdiction. ?,Buti.as the 
suit was one for -partition .where:the cause of, action -was'a' recurs 


ring.one, the second ;suit was, held not to bej.barred. Far from. 


supporting the-.contention.;of.-Dr. Sen Güptarthis decision clearly 


supports ;the..other view, ‘namely, 1 that. subsrule 4« is 'applicable. 


"When only one of several. plaintiffs seeks permission ;O0f the Court 
to withdraw from the suit with liberty to institute & fresh: suit in 
respect of; the'same. matter., -It zis: nos authority forthe proposi- 
tion that sub-rule.4, would-be attracted. ‘evén -if: no. such liberty i is 
sought to be reserved... oie... roe. No] ela v vus oD 

so- Themext case relied; upon “by: Dr.. Sen Gupta is that: of Kalt 
‘Charan Singha.y. Md. Lsmatl; ; Chowdhury. (2); In this-case,. certain 
RCC EUS for ‘settlement . ‚of. ‘fair nnd «equitable ‘rent: were ; purs 
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ported to be instituted-on behalf ‚of the entire -body. of landlords 
who were six in number. The plaintiff. No.:5 Kiran Bala- Debi 
who was one of the -landlords subsequently, filed an application 
‘before the Assistant Settlement Officer‘ to have her name ‘struck 
out from the list. of. plaintiffs on the ground that the suits ‘were 
instituted without her. knowledge and consent.. This application 
-was allowed despite the objection of the other plaintiffs and Kiran 
.Bala was added as.a pro-forma defendant in all these suits. ‘The 
‘Assistant Settlement Officer dismissed the suits on the. ground 
‘that they were not maintainable in the absence of one. of the joint 
landlords under section: 188 of.the Bengal Tenancy Act. The 
‘Special .Judge on appeal confirmed this decision. On’ second 
appeal. to ‘this Court, additional evidence ‘was . taken as, to <the 
authority of the person who signed the name of -Kiran Bala in the 
-plaints‘and this,Court was satisfied that.the man bad requisite 
authority to file plaints on her behalf. On this finding the. appeal 
was allowed and it was held by the learned Judges that.’ as «the 
proceedings were started by all the landlords together the mere 


.fact that.one .of the.landlords did not subsequently - prosecute the 


proceeding would not affect.the position in the least .and as. the 
present frame of the suits was.not in any way defective, they 
were.sent'back to the trial. Court to be tried on their merits; Tt 
is'true that in the course of their judgment; the learned Judges 


made an observation that the. Assistant Settlement Officer should | 


-not have.allowed plaintiff No. 5: to. withdraw ‘from the suit» with- 


. out the consent. of. her -co-plaintifis but that.-observation ‘appears 


sto ‘me to: be perfectly . immaterial. having regard to^ the.actual 
‘decision in this case. It was not held that Kiran Bala ought to 
-be still: deemed to.be:a party plaintiff to the proceedings ; on the 
‘other hand, the actual decision was.tbatethe subsequent act of 
withdrawal on.her part did not invalidate the proceedings under 


..&éctión-188 of the Bengal Tenancy Act and as she was made'a 


“proforma defendant, | there was nothing defective in the frame M 
.thesuits. © 7 .. B dune C IE dw ad 

a The other iuro aecision ‘which was ‘referred t to by Dr. Sen 
‘Gupta is that of the Madras High-Court in 4. AM. Ramaswant 
Chettiar v. Rengan Cheitior (1).- There it was held that irrespec- 
tive of the provision of'sub-rule 4.0f Order 23, rule r of the ‘Code 
: of. Civil Procedure, thë” ‘Court has 'powet'to refuse to allow’ one 
of several plaintiffs to withdiaw if Such a course is`not ‘consented 
to by the remaining plaintiffs and be prejudicial to their interest. 


(1) (1923) L L. R. 37 Mad. 299. 


a= - ~ 


-— 


; 
+ 
t t 


Vor. 46.] FIGE |, COURT. 


‘This’ does not directly touch the point’: under consideration though 
‘it would be necessary to. consider'it in connection’. with the second 
«point raised in the case. In the course ‘of the judgment in this 
"case, Curgenven, J. referred to: two decisions, one of the Bombay 
sand another of the Madras High Court. upon which reliance .has 
calso been placed by .Dr. Sen Gupta. They -are inthe cases of 
cZukaram Mahadu v. Ram Chandra (1) and» Puruayya v. Lingayya 
(2). In the first of these cases, there was.a_ partition ' suit instituted 


: by a single plaintiff. During the pendency of the suit, ‘the.plain- - 
| tiff agreed to compromise a portion of the claim but'later on ` 


resiled from the agreement and applied tto withdraw. the’ suit. 
-The trial Court on evidence held. that the adjustment: was proved 
vand ordered :the agreement to be recorded and given effect, to. 
‘The plaintiff then appealed to the High Court. .On appeal, it was 
‘contended on behalf of the plaintiff that he: had an absolute right 
of, withdrawal under Order 23 rule 1, sub-rule 1; Civil Procedure 
‘Code. This contention was negatived and the trial Court's deci- 
sion was affirmed. It was. held by Crump,’J. that as in that case 
nthe .suit was. adjusted . by a lawful compromise, the, Court was 
«bound to, record the compromise under Qoider 23, rule 3, Civil 
Procedure Code. t was further said hat. as a defendant in a 
"partition suit was in the position of a plaintiff and as defendant 
- No. 4 in that suit who claimed partition could, if necessary, have 
' been made a co-plaintiff, the plaintiff could not have withdrawn 
-without his consent as required under Order 23, rule r,sub-rule 4. 
ieee it seems, was an incidental , observation for defendant. No. 4 
- Was not actually made a co-plaintiff. What the learned Judge really 
^.relied upon was the observation of Sir Lawrence Jenkins C. J. 
in Satyabhathabat v. Ganesh (3), which was to. the effect that when 
` in a partition suit the defendant had by concession of the plaintiff 
acquired certain rights it . was not open to .the plaintiff who made 


the concession to annul its effect by withdrawing from the suit. 


.? Coyajee J. concurred in this view and.observed as follows i— . | 
“In-my opinion, the right of a plaintiff to withdraw his suit as 
“affirmed: in Order 23, rule t, sub-rule x is not absolute in all 
^ Vases.andwnay be perce by nee existing in other: sacs to 

` the suit,” ^ — c pas - * 
In the other Ese. the ‘facts were ‘somewhat dates “these 
 & suit was instituted by two! plaintiffs, the plaintiff No; 2 being a 
"minor who was represented by’plaintif No. T, ‘his elder brother as 


- (1) (1923) I. L. R. 49 Bom. 672. ` Ls ACI. R. 1928, Mad, 496 ELS 
(3) (1904) I. L. R. 29. Bom. 13. 2 
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guardian. Tliére was a compromise arrived:at between the*parties 
‘ander which thè- plaintiffs .agreed:.to | withdraw their :claim on 
-payment of a certainsum of money. .It-was.held. by the High 
Court that as: the. compromise was:not :binding ọn ‘plaintiff. No.2 
‘it could not bé given effect -to at: alli inasmuch ‘as plaintiff ::No. x 
‘could not withd:aw-from "the suit; without the'consent of. -plaintiff 
-No-2.whose next friend he; himself was.’ This:was a case. of 
‘withdrawal.on the basis of.a.compromise.and ‘the compromise was 
-held;not to be-binding:-on‘one of the 'plaintifs- who was .a minor. 
The decision in substancé.was -thate -the compromise could not;be 
given effect.to.even as regards the major..plaintiff' for the. résult 


_will.be that he would be entitled to. withdraw from-the ‘suit to the 
prejudice of the minor plaintiff whose guardian he himself was. viet 


-* In my opinion, having ‘regard to ' thé-‘cases ‘cited above," the 
conclusion ‘can properly’ be drawn’ that’ when one "of several plain- 
tiffs desires ‘to’ ‘withdraw from the suit’ vitlióut : reservirig a liberty 
to institute a fresh suit in respect ‘of? the same ` matter, ‘the consent 
of-the čo- plaintiff i is- not: “necessary and 'Süb-rule 4/rule r of Order 
23; Civil Prócedure Códe has no application té'Such caes. | * 


“> "We now ‘come’ to ‘consider’ the- other’ point taised-in "this! case “dg 
to Whether the’ Court” has“ any power quite apart from sub-rule 4° 
to iibpose restrictions upor the’ right of- one of the sevérál ‘plain- 


‘tiffs to. withdraw from a suit when such | coüfse is / detrimehtal "o. 
‘the’ interest: of the other co-plaintiffs éven” though’ the withdrdwing 
plaintiff does not wántany liberiy to renew his suit. -Ifseeins to 
me ‘that an’ inherent right must “be ` deeméd ‘to exist in the Court 
in'exercise of ‘which it can. make’ “proper ' orders in 'àll ‘such ^ "cases 
if the interests of justice sO déetnand, * Ifas has’ been, said' already 
‘sub-rule r of order: 23, rule ^ ‘does not appl "to at "^ where the 
‘withdrawal is‘solight to be fnadé by ‘oné .ot' several plaintiffs, thé 


right of such ;plairititf- to*WitBdraw 1 must itself^ ‘be -an ‘inherent’ rigtit 
and the Court, ‘can ' obviously’ impose Such. conditions "upon the 
. exercise of such right'as'it deemis proper." In thé! case ‘of. Nilaga 


„Gouda v..Basan:Gouda. (1) referred ito ;.abóvej Shaha J.'though he 
held that subrule 4 does ‘not ee T, 'was.clearly. ‘of 


ve oz m 


to the circumstances of sacle case to.see that b withdrawal of. one 


-- Of, ithe plaintiffs, the other plaintiffs; are _ not, prejudiced. -Fawcett 


=r 


‚J. in-that very, case, reserved | for.: further: considération the question - 
„aS to how far'the Court could in} exercise of inherent. powersicon- 
..trola co-plaintiff from -withdrawing a gase to the prejudice. of the 
(1) s Bom, b, R. 299 (390). sO dto xo HEER 
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other plaintiffs. He ‘referred in this éónnection to" the 'provision 
of ‘English law under which -no’ absolute: right is recognised in 
one -of several plaintiffs .to withdraw from a suit. In 4. M. 
Ramaswamt -Chettiar y. Rengan. Chettiar'(1), the learned Judges 
held definitely that irrespéctive: of the provisions of sub-rule 4, 
tule 1, Order 23, Civil Procedure Code, the Court can refuse to 
allow one of several plaintifs; to withdraw if.such a course is not 
consented to by , the ‘other ‘plaintiffs - and -is detrimental ‘to their 
interests. , The view taken; ;by the Bombay High. Court i in Tukaram 
Mahadu v. Ram: Chatidra-(2), &as also to the'same effet, and the 
observation of Coyajee, J^ quoted -above would..go to show that in 


221 


CiviL, 


a Vei 


1942. 
.Baidya: Nath Nandy 


- Syam ‘Sunder Nundy. 





Mukherjea, d. 


- 


his opinion: there is no. absolute-right in the plaintiff to. withdraw . 


-his suit even under. sub rule r, Order.23, rule r, Civil. Procedure 
Code. The decision in .4. M. Ramaswamt' Chettiar V., ARengan 
Chettiar (1), was approved of in its entirety by Krislinaswami lyanger 
J. in Zulsidas v. Sethu, Ramaswami yer (3). , It may- -be.stated here 
that the principles of English . law ‘relating to. .discontinuance of 
suits as laid down i Lim Order'26, rule,1 of the Rules of. | the Supreme 
‘Gourt are différent i in,some "respects from the Indian lay. Under 
the English law, the plaintiff may, at any time before receipt of 
the defence, or after the | receipt, thereof, | before taking-any steps, 
“unconditionally withdraw from: the suit by notice in- writing. .No 
leave of the Court is necessary in such+cases. . After that Btage 
however, the plaintiff is nol competent to withdraw without the 
leave of the Court and. there is no distinction made in English 
law between, cases where liberty to institute, a fresh suit is reserved 
by the plaintiff and where it is not -50 reserved. But ‘though. the 
English law differs in, some respect. from Indian law, I think 
that the principles adopted by the English ` Courts in the matter 
of allowing one of two plaintiffs to withdraw from a suit can very 
well be looked to for determining the’ way in which the inherent 
powers öf the Court should be exercised in ‘this country. A co 
plaintiff if he has a Separate. cause of action can always he allowed 
to. withdraw under the English law for. that does not affect the 
rights of the co-plaintiffs to continue the action. Vide—King v. 
Sunday Pictorial Newspapers, Ltd., (4). ‘The same is.the- case 
Where two plaintiffs claim in the alternative and either can discon- 
tinue without leave. The only order necessary in such cases would 
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be an order relating to costs, When the plaintiff desning to with: 
draw is a necessary party to the action different. considerations. 
arise, The general rule is that when co-plaintiffs disagree, the name, 
of one should be struck out as plaintiff and added as defendant. 
Vide, Zu re. Matheu's.; Oates v. Mooney (1). "ux 


In my opinion, when there i is only one cause of action or the right 
to sue is vested jointly in all the plaintiffs the proper order. for: 
the Court to pass would “be to make the plaintiff who withdraws: 
from the suit a party defendant so: that the -suit might rot fail for. 
defect ‘of parties. This. was also the procedure adopted in- 
Mohamaya Chowdhrani v. Durga Charan; (2) referred to- above.. 


, We can however, conceive of exceptional cases where the striking 


off of a particular person as plaintiff and adding bimasa defen- 
dant in the suit would not be-sufficient to- cure the defect of par- 
ties and make the suit legally maintainable. By way of illustration, 
we may refer to the provision of section 188 of the Bengal Tenancy.. 


Actas it stood - before the ‘amendment of 1928. Under that sec-. 


tion it was necessary ` that all the landlords must join as plaintiffs... 
It was not- enough that’ those who did not join as" plaintiffs were. 
made defendants to the suit. It is only i in such exceplional Cases 
that'T think the Court can be justified in the, interests of justice . 
to refuse to accept the withdrawal of one of the plaintiffs unless RE 
consent of the co:plaintifis i is tnken. 


dIntté- case before us Mr. Bose argues that as ais clients ate ` 
willing to be added as' parties defendants there could ‘be no objec- 
tion in allowing their names to be removed fram the list-of plain- - 
tiffs. Dr. Sen Gupta points out that one possible construction of 
ihe Arpannama on the basis of which this litigation has been.’ 
stated i is thata suit for removal of a managing sAedaif has got to- 
be instituted by a majority of sAebai/s and if the petitioners are 


now allowed to withdraw there will be no longer a majority of: 
shebaits figuring as' plaintiffs and the suit might fail on that ground. 
‘We havé seen the relevant passage in the Arpannama. It is some- 


what ambiguous as is conceded by the learned Advocates on both- 
sides. It provides in the first place that the managing sAe£aifs 
Or any one of them conld be removed without any suit if they 
were guilty of doing any act detrimental to the debutfer. "It is- 
next provided that if all the sAedai#s were not unanimous in this: 
respect then the majority of sAebags would be able to exercisé -- 
the power gf removal either amicably or by a suit. The plain-- 
tiffs’ allegation i in Be plaint in the first place is that the Jielenanns 
^o 


(1) [1905] a Ch. Pr (3) (1881) OC T. R. 322, 


Vor, 76]  . . -oi aion COURTE- A = " 
ING. 1 has: already „been“ removed by: a "inajority' of ‘shebaits, pian 
that case is established no difficulty arises and it would: be ‘enough 
‘for purposes of the suit that’ the'withdrawing: plaintiffs - ‘are ‘made - 
parties defendants. -But there is ian “alternative prayér in the 
-plaint to-the effect that if there was no “valid removal of defen- 
daht No. rby the majority of shedaits - he ‘night bé reinovéd: by 
the Court itself. In order-to succeed in this part . óf the' "case, -it 

is necessary. according to the, plaintiff ' opposite -parties ‘that ‘there 
should. be a majórity .when“the -suit was instituted; and! if-‘Sonié are 
now allowed to withdraw, the result might be to defeat the entire 
suit; .Dr. Sem Gupta has himself: conceded that "he-i$- not sure as 
regards the interpretation to: be^put: upon’. ‘this ‘part of the “deed, 
‘and wedo not think that it-would be!proper’ on‘our patt’ tò- decide 
- this« question: finally in':a! Rule arising ‘out-of an interlocutory 
‘matter. Speaking. for -niyself;. I'fail to see how: it would. improve 
_the-position.of Dr. Sen Gupta’s' clients, by. retaining :thé . petitioners 
as plaintiffs in the ‘suit, vif. they do ‘not .really.:désire!. the ‘removal 
.ofthe managing, shedbatts. and:we. rcannot- compel ^them'" to‘. Suppott 
the case of:the other plaintiffs even though: they. originally signed 
. the:plaint. ..We;think, however, that all these''aré'arguable: matters 


regarding which it istpossible to take one or the ‘other-.view -and ' 


,we do not:want-to prejiidice the final decision that the trial Court: 
might arrive at regarding them. . ‘I think therefore that in-.tlie 
interests of justice and’ at any rate till the:'above .questions are 


decided it will;bei proper ; not: to. allow thé}: withdrawal ofthe peti- ` 


tioners from the suit ‘as parties. plaintiffs. The other plaintiffs, how- 
ever, must indemnify. them-against all costs. thats might . be allowed 
against them in future irrespective of the factas to whether they do 
or do not support the co-plaintifis.in the suit, 20703" 

. Subject to this modificátion,, we j discharge: the Rules. arid si. 
the order-of the Court:belów.-—. vo 0 60h uc T hoste - 

phere will be-no order as.to costs- in. ‘these Rules.. Eh. M 

Pal, J — agree. that these two’ "Rules ‘should’ de: c dischargod 
and, I concur in:the order proposed by my-learned.brother.. ... 

. The facis,of; the case are given in the: judgment. -Of::my learned 
brother. These. .Rüle$..were- issued by this Court. calling -upon 
the opposite party.. to show , cause- why the order. of the learned 
Subordinate Judge: . dated the 6th .May,: 1942, disallowing the 
applicants’ prayer. ‘for. withdrawal - hom. the. suit, should. not: be set 
aside. 

. The learned Sübordinate judge. disallowed the a prayer 
for withdrawal by his order dated the: 6th. May, 1942. A 
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, CIVIL, (oq Thatthe application was ‘one under Oider 2» rule.r, Civil 
1942. "Piüceditre ‘Code ;; e 
pim 2. That the provisions contained in sub-rule (4) of rule r of 
Pataya; oe Nandy - *" 
i -Order 23 applied to this case :— ZEE 
„Syam Sunder Nundy. - (a) that consequently as the other -plaintifs withheld their con- 
. Pal,.: y .sent and opposed the withdrawal, the Court had no > power to allow 


- mni 


the withdrawal. ; ce da st 
. 3 That the Court should not- — the TEET to "ais 
draw from the suit as their withdiawal wonld prejudice the maning 
plaintiffs., RES 
.. The present Rules were obtained against this order. Mr. Basu 
appearing in support of the Rules contends; - i - 
I. ‘That sub-rule.(4) of rule t, Order 23, Civil ocdi Code 
„does not apply to this case : that the-sub-rule is limited in its pare 
cation only to the cases under sub-rule (2) 5; . Di 
2. That the application , for withdrawal in’ the present case is 
-under sub-rule (1) of rule.1 ; for this. withdrawal no permission ¢ of 
,the-Court is necessary, the application is merely an intimation. to 
ithe Court of the /actum,’ of withdrawal, . the Court cannot refuse to 
`- ecord the withdrawal ;, the only power it has in such a case is given 
‘in sub-rule- (3) ; 
scm hat if it be iid: that sub-rule ín m" not puse to this 
«case then.the application is not under rule 1 of Order 23, Civil 
.Procedure Code at all— — ' z 
(a) in that case it will. be an application invoking- the inherent 
-power of the.Court. (o. allow withdiawal;:in exercising this power 
the Court may take into consideration the Hee of Treue to 
.Othe1s interested ih the suit ; but - ? $ 
(b) in the facts of this case there will be no Se to` any” if 
+ the’ petitioners be allowed to withdraw. 
Mr. Basu relies on Mokamaya Chowdhrain v. iz Shaha (1) ; 
Premji Tulsidas Sai? v. Sethuramaswami Jyar 2); Nilappagouda v. 
_Basangouda (3) ; Mahant Bikaridasji v. Parshotatndas “Ramdas (4). 
Dr. Sen Gupta appearing to show cause contends : 
1. That after the institution of a suit the plaihtiffs have no 
:tight of withdrawal beyond what is expressly. given them -by the 
statute: sub-rule (1) is the only provision giving this right ; the 
. sub-rule limits the jurisdiction.of the Court to grant permission to 
withdraw.to cases where all the plgintiffs join in i as 2 
(1) (1881) 9 Cal. L. R, 332. (2) A. I. R. (1942) Mad. 373: 


' (3- A. I: R. (1927) Bom; 244 ; 29 Bom: L. R. 299. 
(4) (1908) ILL. R. 32 Bom. 345. -. ~? 


‘Vor. 16.) Pa ' sroa.count: vg . 225 





- (a) tbat- this-sub-rule givés the only" cifeumstances when’ the ol 
"plains can withdraw di: of right: without-Court’s permission ; ee j 194 2. 
t" (byihàt sub-rule:- Gy “applies only" "when all- the a Baidya Nath Nandy 
jon; - CE ael Eun ue MUERE St. : 

^ (c) thati in áll other” ‘cases Gourt’s: permission ‘is ds 350; p Sunder Nundy. 
if the I petitioners nare ‘invoking Couit’s ` -inherent power; withdrawal ‘Pal, » 





‘ wilEhave to ‘be: Pee by: the' Court ; 'sub-rile- (4) pues x to 
grei. case-where! permission ‘of the‘ Court i is nécessàry ; b E 
(i) that the sub-rule: curtails the power of ‘the’ Coty ine 
“or conferred ‘by “statute? in in this respect and make it* dependent on 
' the consent “of the "other plaintiffs ; pce RT Pde sn 
(ii) that'in-àny case, - the' Court, whilé called üporn' tò exercise 
‘its inherent’ Power, cam take into’ ‘consideration the 'question: of 
prejudicé to ‘others andi in this case the Court. found such ` prejudice 
and- -rigbtly found: it 5 “its decision i int his? ‘respect cannot: be assailed 
in revision under section 115 5, Civil Procedure Code. . 
44. That sub: “rule (4) applies Whether? “the applications is under 
Tile I or invokés the inh erent power; PLU ee te E 
' ‘Dr. Sén Gupta’ reliés on Tukaram v. Rani: Chandra: (1) og: 
Narayan v. Ad. Lsmitl (2); ‘Al. M. ` Ramaswami Chettiar v. 
KRengan Chettiar (3) ; Funnayyu ' y. Lingeyya (4), § e m lea 
Oates ve. Mooney (5): TEK ai E RR 
: Tt nidy be’ ‘pointed out At the Outset that thé Singlish law in this 
‘tespect is not in “part materta ‘with’ tbe: “Indian law: The English 
principle of: |nón'suit" which entitled thé non-suited © plaintiff ^to 
` take fresh action on the same ‘subject nàver: applied" hére "in India j 
., See Robert "Watson v. The Collector’ of Rajshahye etc. (6) (Sir James 
' Colville) where the Judicial - Cotnmittee ‘obséived that‘there iso - 
"power in ‘the -Courts* in India; similar ^to that exercised. by the © 
Court of Equity 'Or Cofimon: law. in Englíhd; to: dismiss-a sult 
with ‘liberty for thé plaintif to’ bring a fresh." suit ‘for“ the- ‘satne 
matter, or to" énter- a^ non-suit. ` Even in the' English system the 
' old rule of nori-suit’ is ho: longer Dept, . Fok-vi Star News 
"inti (4 2 Dr "T Se QU URE. ue T 3 
: Both ‘heré* ‘and in England the rülé of law if 'this-respect is given 
by the statutes. Thé rule prevailing. in ,the English system is now 
^o be found’ in order! XXVI rule- riof the Supteme* Court "Rules 
$885" ‘and "Order IX, “rule T of the ‘County. Court -Rules 1889. 


^ 


* (1) (1925) T. Li R-49 Bom. 7a. * (a)- (1925). I, L. Rasa Cale. 139. 
< (3) (1933) I. Li R, 57 Mad: 299. a (1928); IALL Rz Mad, 495. 
(5) [1905] a Ch. 460. - ` a "ol es TA toat "285. zs egt 


(6) (1869) 13 M. I. A. 160; 3 B. L. R. P. C. B: PIX ra 
(7) [1898] 1 Q. BONE: A); lage DRE ES 48 
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Civil. There the rule is now known as rule of: discontinuance, and it 


1942. would appear from a perusal. of the relevant statutory provisions 
Baidya rere Nandy that after a certain stage such discontinuance can happen, only 
"with the leave of the Court irrespective of the question whether 
or not the plaintiff seeks to reserve the liberty to bring a. fresh 
Pal, X. action. The Indian law, however, is quite diferent in this respect. 
a Since 1859 such law has appeared in the statutes. It was given 

in section 97 of Act VIII of 1859, section 373 of Act X of 1897, 
and section 373 of-Act XIV of 1882. Now it isto. be found’ in 
Order 23, rule 1 of the present Code of Civil Procedure. Here, 
right is given to the plaintiff to withdraw in certain cases without 
any leave of the Court. If, however, the plaintiff desires to reserve 
the liberty to bring a fresh suit in respect of the same matter, he 
can do so only with the „permission of the Court and the Court's 
‘power to permit such iau is defined and limited by the 
. Statute. 

: There seems to have been some -divergence . of judicial opinion 
as to the scope and meaning ofthe relevant provisions of the 
Indian law in this-respect. The cases, relied on’ by the learned 
Advocates on either side in this case will. be -illustrative of . this 
divergence. - y , 

Mohatmaya Chowdhinin y. Dern Churn: Shaha (Morris & i 

Tottenham JJ.) was a suit for enhancement of rent and was brought 

by two plaintiffs Ram- Kanai Shaha and Ram Lochan . Shaha. 

During the pendency of the suit Ram Kanai sold .his interest in 

. the property to one Chunder Mohun, the son of tbe defendant. 

Ram Kanai, thereafter, withdrew from the suit., The Munsif dis- | 
- + missed the suit on 3oth December, 1879, on the ground that the 

- . Suit being one for enhancement of rent was not maintainable -at 
tbe instance of Ram Lochan alone, On appeal the Subordinate 
- Judge was of opinion that the Court below had no power. to allow 

Ram Kanai to withdraw from the suit, his co-plaintiff not having 

given his consent to such - withdrawal. . On appeal by the defen- 

dantthe High Court reversed this decision of the Subordinate 

Judge. In icu d the dd R of the Court, Morris, Jn 

observed: (°° -- l dan 

-e “Phe lower appellate Court held, finder: the. third clause of 

section 373 of the Civil Procedure Code, that Kanai could not 

be permitted to withdraw from the suit without, the consent ‘of his 
co-plaintiff. But it seems clear* to us. that the Sub- -Judge has 
misunderstood the meaning of this clause, which is that the Court 


(1) (1881) 9 C. L. R. 3323s: 7 


v. 
-Syam Sunder Nundy. 


„EVOL, 16.] : : HIGH COURT. he ` 227 
“can only -authorise one of -several plaintiffs to withdraw froma — Cwe 
is. with permission to renew the suit. om his own account, by 1942. 


. consent of ‘the others. . That any plaintiff4can: withdraw from a 
‘Suit is manifest from the-terms of clause 2 of that section. But the M 
: : A : ME . Syam Sunder Nundy. 
. result of so withdrawing without the permission of the Court, is 


EEE 


‘that he is- precluded from bringing-a us suit for the same Pal; F. 
. matter". : s, AE i = 
ix It was further dened that Ram m having ibang from 
_ the suit unco nditionally, : there was no reason why the Court should 
not accept his withdrawal upon terms asto costs or otherwise as 
“it thought fit. As Chunder, Mohun refused to be a co-plaintiff 
^ with Ram Lochan, the latter: remained the sole plaintiff in the suit. 
-.. But seeing the consequences arising from Ram Lochan being left .in 
] ^ this positión, the application made by him to: add Chunder Mohun 
‘as a defendant was allowed by the High Court, . 
It may be noticed here that the, question raised in: this case 
had.to be answered with reference to section 373 of Act X of. al 
which ran thus: — ^ P bang 


i 


a , Af, at any time after the institution... of the cuit, the Court is 
4L. satisfied on the application. of the plaintiff: (a): that the suit must 
fail by.reason of some formal defect, or.(b) that, there are suffi- 
‘cient grounds for permitting him to withdraw from,the.suit orto 
' ., abandon part of his claim with liberty to bring a fresh suit for the 
„subject-matter of the suit or for the part so abandoned, the Court 
may grant such permission on such terms as. to: «costs or otherwise 
cas it thinks fiL, : . d lE 
~- “Tf the plaintiff withdraw from . the suit,.or bd part of his - 
. claim, without such permission, he shall be liable for such costs as 
ʻa the Court may award, and Shall be precluded, from brining a fresh 
suit for the same matter. A 
(7 “Nothing i in this section shall be. désmed to authorize the Court 
- to permit one of several plaintiffs to withdraw without the consent : 
4 vof the others.” `. , . 
> '  'The section did not contain pny provision corresponding to 
. that contained i in sub-rule (1) of rule 1'of Order ag of the present 
' Code. ` The statute. therefore, did not. ' contain any ; provision 
expressly. giving the plaintiff the right to withdraw. ` The ` ‘Tight was 
held to have beén implied. from the provisions of ' the section ünd 
- the implication | of clause a'of the section © was ' taken to be, that in 
à case with several plaintiff, one or mote of them might with- 
‘draw without permission. The law as to joinder: of: plaintiffs was 
contained in section 26 of the Code ` “Which ` was substantially thé 


2t. ^ uu * 
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Baidya Nath Nandy 
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ads :Same as the - preset Order 1, rule 15, Civil Procedure Codec: The 
1942 "relevant portion of the section stood thus ::: “All persons may 


cbe joined as plaintiffs-in whom the right: to.any;-relief claimed is . 
.alléged to exist, whether jointly, severally | Qr inthe, alternative, in 


“8 ‘Sunde "Nundj 
n Poe m of the same cause of'action:......... "s End i 


-Pah $ Pal $. ‘Mahant Bikaridasji v. Parshotamdas' Ramdas (1) (Sit I Lawrence 
~ À Jenkin C. J. and’ Batchelor J.) was a case under the ‘Code of 
.- “Civil Procedure, 1882 (Act XIV of: 1882). ‘That.suit was of- 1903. 
“There was- only oie ` plaintiff’ in this case. and - he: applied tó have 
“the ‘suit withdrawn. with permission: “to ‘brig a fresh’ ‘suit. The 
. l'Sübordinaté Judgé- recordéd “the “following: order upon ihe appli- 
; “cation : : “Suit may bé withdrawn: *-No- pérrüissiotí : ‘need be granted 
TE: -' "às the, amount in disputé is ‘very. "small: as Compared ‘with tlie tarpus 
P “of thé endowment. - The plaintiff i$ to” Bear all" costs: and- to ‘pay. 
-> all costs. No special feason. is Shown- to depárt from the’ usual ^ 
- rule.” ^ Tf setting: aside this order Sir Lawrence’ Jenkins. observed : 
» The" plaintiff . did. hot "require léave- to Withdraw from : the^süit 
unless accompanied with liberty to briifg.a fresh suit, - and, as the 
' Subordinate Judge considered that he ought ‘not to give that uy 
^he ought simply Jt ‘have ‘dismissed’ the application. Now it ‘is ` 
; clear thathe ‘had ‘to’ ‘power '19-make “the order he’ did -as'to costs - 
I 07 o lo Sanless « plaintiff “bad: withdraw 'fróm-.the suit, -But: the ‘plaintiff 
2 . “had nót- withdrawn: from:.the suit. ‘All he” did” was ‘to ' apply to 
^ - 7 "the Courtifor thé/permissióir to withdraw from the suit "ith liberty 
: - tó'biing a fresh süiti ‘Fhe Jadgé ‘had- no: ‘right’ to- . assume that- the ` 
gh. ee plaintiff had withdrawn from the suit when “he refused - to him the 
i MM "Dipcriy ^rtieh was thie sole purpose: of his application." Eus 


v Baldya: ps Nandy 


z a "E "Section. 373 of. the ‘Code’ Of” 1882 gave the liw and it was ex- 
ve M : "Diéssed idetitically- with “séction 373 3 “of” the: | Code ` of i877. ‘given 
above. This case is an authority for saying ` ' that ‘unless’ liberty to 

l binga frésh Suit ‘i Sought to be reserved the’ applicant , does not - 
' require any leave ‘of the^Court to withdraw: "He cam withdraw as of 


Sm But this was a case'of a single plaintiff — 77 00 


* Nilappagouda y. Basingouds (2), (Shah and Fawceit, b was 

Be case, ‘of withdrawal from. "the appeal. There were six. appellants 
"in this : case and the. ‘appellant ] No. 6 applied. for withdrawal. from 
„the. appeal. The application wag “opposed. -by the ‘other appellants 
, on. the ground tliat under, Order a3 rule fs. ‘Civil Procedure Code, 
_ the © “Court cannot. -allow a co- plaintif to. ' withdraw . without the 
3 P "consent. Eo E. 1 m M AE cus : A OT oe Ree 


A n - i : QX (2908), i le R. ;3a Bom.. .345-. "Xx NT A lu m CES LER ce 0 e d 
SPA L(A) A. L R. (19a) Boni, 244 29 Bom. È R. ago. eS MR 


Von 76] . ^. 20s Git corte FIT 


>> Shah; J. observed : uUi sub-tule (à jas dte ds open 
to the plaintiff against all or any of thé deorum to: withdraw 
"his suit or abandon part of -his claini: "Whéh: the? particular - appel- . 
‘lant wants to-withdraw; it seems-to me-that it is open to: him to do 
-so. Having regard- tõ- the circumstairces "of ‘the. čase; the Court 
^may make a suitable order. with -g. view! to- see -that by his-with> 
“drawal the 'other-appellants dre-ijot- ‘unfairly’ prejudiced.” But I 
‘am unable to` accept the- conténtion i-urgéd by- Mr. Dessai that 
sub-rule (4) governs “sub-rule: (1) ‘and - that ‘without the consent- of 
the co-appellants he éàiinot withdraw” from the appeal. ‘It seems to 


-me that the- authorization of the Court ‘contethplatéd by the sub: 


-rule refers to- the permission of the: Court! which- is ‘contemplated 
- by sub-rule (2) allowing the’ plaintiffs or any of ` them' to withdraw 
from the-suit with - libezty^'to. institute: a` fresh “Suit; Sub-rule (3) 
appears to ‘me-to. make this- -position eleàr.* The“ learned Judge 
relied on the decision 'of the Calcutta High ‘Court in’ MoAamayá 
: Chowdhrain. v. Durga. -Churn Shaka’ qn. and' ‘observed :—"The 


addition of sub-rule (1) and the rearrangement of that section’ 373 


inthe present ‘Rule 1- do, not alter thé "position? oñ this point." 
‘Fawcett J. in this case didnot think it essential- to' ‘consider fully 
the question whether sub-rule (4) `of ‘Rule 'r ‘of Order" 23- 'govérns 
an application by a co-plaintiff- to withdraw his ‘suit’ or abandon 
part'of his claim, - without» liberty to institute -a‘fresh suit for the 
subject matter of the suit or part of his-cldim. - The learned Judge 
held that there are substaritial reasons in favour of the view taken’ by 
Shah, J. that sub-rule (4) only governs ‘cases of the kind mentioned 
in sub-rule (2). But-lie considered it open to: question’: whether, 
-apart from sub-rule-(4),' the Court has not power to control a co- 
-plaintiff who desires to -withdraiv: from a- suit; if this! will operatè 
-to the: prejudice of his co-plaintifls, : According to hiin, for that 
“purpose recoursé | ‘may have to be had to "section' 1 5r of the Civil 
-Procedure ‘Code, ‘or some other power: ' ‘He’ referred to: Zn re 
Mathews, » ‘Oates v.- Mooney (2)- for the’ proposition that "one: of 
` "several co- plaintiffs has: no absolute. right to "withdraw - from“ an 
„action as a matter of course: -He also relied ' on Jogendri Narayan 
v. Md. Ismail (3). 2057 T pi 

“It may be noticed hete that the case of an appeal is‘.very’ diffe- 
irent from that of a suit..." Even in a-case where the~ ‘plaintiffs allegé 
-that tlie right to-relief exists jn them jointly, all - ‘thé plaintiffs reed 
“not join as appellants : Section’ 544 of- the. Codes | of 1877 and 

(1) (1881) 9'C. L; R, 33a. ` (a), [1908] a CH, 46a. 

(3) A. L R. (1925) Call 637; I. L. R. 5a Cale. 139. E i 


229 


Civit, 
— 


1942. 
ad 
' Baidya Nath Nandy 
Ve. 
Syam Sunder Nundy. 
Pal, F. 


me - 
—— 





230 


Civit, 


1943. 
re 
Baidya Nath Nandy 
: Y. 
Syam Sunder Nundy. 
Pal, F. 


THE CALCUTTA LAW JOURNAL. [Vor. 76. 


1882 and Order 41, rule 4 of the present Code will be the relevant 
reference for the purpose. 

Premji Tulsidas Satt v. P. S. Sanasan Jyar (1) (Krishna- 
swami Ayyangar J.) was a case where the sujt was by three plain- 
tiffs for specific performance of a contract to reconvey certain 
properties purchased by the defendant from the plaintiffs 1 and 2 
for ‘Rs. 26000 of which Rs. 17000 was actually advanced., The 
plaintiff No. 3 had agreed to finance the plaintiffs r and 2 in 
getting this reconveyance and the anangement was that he was 
to get a usufructuary mortgage of the properties. On the date 
on which the suit was instituted the plaintiffs r and 2 executed 
a mortgage in favour of the plaintif No. 3 by which the former 
mortgaged the right to obtain a reconveyance from the defendant 
for a sum of Rs. 50 advanced by the plaintiff No. 3. 

The plaintiff No. 3 after having unsuccessfully tendered- to the 
defendant the sum of: Rs. r7oo0 before suit deposited the money 
in Court along with the plaint. Due to some subsequent dis- 
putes between the plaintiffs 1 and 2 and the plaintiff No. 3, the 


latter put in ad application to withdraw from the suit unconditionally 


without any prayer for permission to file a fresh suit. The other 
two plaintiffs opposed this application. 

, Krishnaswami Ayyangar J. preferred to follow the view pio- 
pounded in Mohamaya Chowdhrain v. Durga Churn Shaha(2) and 
Nilappagouda v. Basangouda (3) and observed :—‘Rule r does 
not contemplate the necessity fora plaintiff to obtain the per- 
mission of the Court to withdraw a suit or abandon pait of his 
claim when he does not.seek for liberty to institute a fresh suit on 
the cause of action withdrawn. It isonly in a case where the per- 


mission of the Court is required that sub-rule (4) is called into 


operation and the Court is not to give the permission when the 
other plaintiffs did not accord their consent.” At the same time 
the learned Judge observed that this view did not mean that one 
of several plaintiffs had an unconditional right to withdraw from 
a suit though. it might be that for such a purpose, the 
consent of the other plaintiffs might not be necessary. In 
this respect he relied on Ramaswami Chettiar v. Rengan 
Chettiar (4) which laid down the proposition that the Court 
can refuse to allow one of several plaintiffs to withdraw if 
such a course is not consented to by the remaining plaintiff or 
plaintiffs and if it be prejudicial to his or their intesests. Accord- 

(1) A. L R., (1942) Mad. 373. (2) (1881) 9 C. L. R. 332. 

(3) (1927) 29 Bom. L, R, 299. .. (4) (1933) I. L. R. 57 Mad, 299. 


* 
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ing to the learned Judge: "The Court is entitled to take into 
account the consideration whether the result of the withdrawal 
would tend to prevent the successful prosecution of the suit as 
framed or create obstacles inthe way of the plaintiff so doing. If 
there is real prejudice to the remaining plaintiffs and-they do not, 
consent to the withdrawal, the Court will take this circumstance 
into consideration before it comes to a decision one way or the 
other on ah application for withdrawal.” The prejudice must be 
one to the conduct of the suit in the sense of a legal difficulty to 
the Court in going on with it. " 


. In this case the right to relief claimed in “the suit was not 
alieged to exist jointly i in the plaintiffs. On the allegations made in 
the plaint the plaintiffs would have the right severally. 


In Jogendra Narayan Singha v. Mohamed Istnaíi (1) (Suhrawardy 
and Duval JJ.) the question was one of’ withdrawal fiom a suit 
under section 105, Bengal Tenancy Act, for settlement. of fair and 
equitable rent, All the landlords joined as plaintiffs at the insti- 
tution of the suit. Subsequently one of them filed an application 
to have her name 'strück out’ from the category of the plaintiffs, 
This application was granted in spite of the opposition of the other 
plaintiffs: The other plaintiffs then applied. to have this outgo- 
ing plaintiff added as defendant in the suit, and this prayer was 
granted. The suit was ultimately dismissed on the ground that 
itwas not maintainable under section 188, Bengal Tenancy Act, 
in the absence of one of the ¢o-sharer landlords from the category 
of the plaintiffs, On appeal it was contended on behalf of the 
plaintiffs that the Assistant, Settlement Officer “: acted illegally under 
Order 23, rule 1 (4), in ‘allowing the , outgoing plaintiff. to withdraw 
from the suit without the consent of the co-plaintiffs. This Court 
held that this objection was well founded and that the Assistant. 
Settlement Officer should.not have permitted one of the plaintiffs to 
withdraw without the consent of the other co-plaintiffs. 


Li 


. Here obviously the right to relief claimed existed, according to 
-the very case'of the plaintiffs, in them jointly. Though no reason 
is given this case seems to me to decide (1) that in such a case 
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one Of the several plaintiffs shall have no right of, withdrawal under 


Stib-rule (1), (4) that he can withdraw only by- invoking the . in- 
herent power of the Court and (3) that in exercising this, inherent 
power ‘the Court would go wrong if it allows the. withdrawal-to.the 


prejudice of the other plaintiffs. _ 
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In Zukaram v. Ramchandra (1) (Crump and Coyajee JJ.), the 
suit was one for partition. Here there was only fone plaintiff and 


Baidya Nath Nandy be filed the suit as the adopted son of the defendant No. 1. The 
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defendants Nos.3 to 5 were the three wiyes of the defendant 
No.1. The defendant No. 2 was the son of the defendant No. 1 
by his wife defendant No. 5. The defendants 6, 7 and 8 were the 
daughters of the defendant No. 1. The defendant No. 1 died during 
the pendency of the suit. : 


‘Later on the plaintiff put in an application stating that is desired 
to withdraw the suit. The defendants objected to the proposed with- 
drawal on the ground that there had been an adjustment of the 
suit. 


The trial Court held that the adjustment was proved ; that 
the plaintiff could withdraw if he wished, but that his withdrawal 
would not deprive the Court of jurisdiction to record the com- 
promise. 


On appeal the High Court upheld the finding that there had 
been an adjustment of the suit before the proposed withdrawal. 

Crump J. observed: “It is relevant to point out that in a par- 
tition suit a defendant seeking a share is in the position of a plain- 
tiff and one plaintiff cannot withdraw without the permission of 
another (Order 23, rule 1 (4)". 2: 

Later on thejlearned Judge observed: “That a plaintiff cannot 
always and in all circumstances withdraw isa proposition which is 
not without authority.” 

Coyajee, J. observed -— "The right of plaintiff to withdraw his 
suit, as affirmed in Order 23, rule 1, sub-rule (1) is not absolute. 
in all cases and may be controlled by rights existing in other par- 
ties to the suit.” 

‘In Punnyya v. Lingayya (2) Ramesam, J. construed Order 23, 
rule r (4) as showing that one plaintiff cannot withdraw from_a suit 
without the consent of the others. : 

In A. M. Ramaswami Chettiar v, Rengan Chettiar (3): 
(Pandalai and Curgenven JJ.) the suit was instituted by two- plain- 


^ tiffs and it was fora declaration that a certain sale deed of 1920 


was invalid and inoperative beyond the life-time of the father of 
the plaintiff No. r who died in 1923. The plaintiff No. 1 after hay- - 
- ing succeeded to the estate mortgaged the property to the plaintiff 
No. 2 in 1926, and thereafter the tfvo plaintiffs instituted the pre- 
sent suit. Later on tbe plaintiff No. r applied to withdraw dom 


(1) A. L R. (1925) Bom. 425; I. L. R. 49 Bom. 672. ` 
"*(a) A. I. R. (1928) Mad. 496. (3) (1933) I. L. R. 57 Mad. 299. 
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the. suit. This was objected to by ‘the  plaintia “Nov 2 but was Civit, 

' eventually allowed. Then the suit was disfhissed as not main- -. 1942. 
. tainable at the instance of the plaintiff No. 2. i - Baidya Nath Nandy 


Curgenven J. thought -that the use of the word ‘rule? in sub- ' 
rule-(4) of Rule 1° of order 23, Civil Procedure Code supports the 
. ; View that the qualification in the sub-rule applies not only to sub- LP al, F. 

. rules (2) and (3) but also to sub-rule (1). The learned Judge b 
seemed to share the inclination. of Fawcett, J. in Nilappagouda v. 
Basangoüda (1) where that learned Judge reserved his opinion : 
‘whether apart from the terms .of the rule the Court had no power 
. to ontrol a co-plaintiff who desired to. withdraw from à suit, if 
such withdrawal would operate to the prejudice of his co-plaintiffs. 
'and where Fawcett, J. referred to the English case of Zn re. Mathews,- 
Oates v. Mooney (a), in which it was held that one of several 
' co-plaintiffs has-no absolute right to withdraw from an. action and 
“have his name struck out. Curgenven, J: observed : “The reason, ‘of 
i course, 1s that if one person engages with another or others to insti 
` tute asuit he ought not to be allowed to resile if such action will be 
“to the detriment of his co-plaintiff in the conduct of the proceedings. 

i This, we think, is a perfectly valid principle and it finds support 
in the, terms of sub-rale-(r), Order 23, rule 1 which says ‘the plain- 
tiff may withdraw. Where there are more plaintiffs than one, the 
expression ‘the plaintiff must be read as ‘all the plaintiffs collec 
- tively, and not so as to include one only amongst several plaintiffs", 
. According to the learned Judge this principle was recognized and 
acted upon-in Tukuram v. Ramchandra (3) and. Punnaya v. 
- Lingayya (2).. He, therefore, held that “irrespective of the ques- 
- tion whether sub-rule (4) governs sub-rule (1) the- Court can refuse 
| to allow one: of several plaintiffs to withdraw if such a course is. 
not consented to by the remaining plaintiff OT plaintiffs and would 
' be prejudicial to his or their interest.” 3 
2. "In in re. Mathews, Oates v. Mooney: (2) (Swinfen Eady, J.), an 
- action was brought by three plaintiffs, Mrs. Oates, H. J. Simpson 
'-and Isabel Bateman, against the trustees of the Will of the last 
owner. Mrs. Oates was entitled under the Will to the iricome of 
a sum of 1500 in the: hands of the trustees. She mortgaged het 
- interést in the fund of-a company with a power for the mortgagees. -7 
to take any proceedings -they might think proper-in or about the 
estate........... s... Ahd if necessary to use the name of the mort- 
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' (0) (1947) I. L. R. Bom. 244. dE LE (2) [1905] 2 Ch, 460. - 
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| gagor for thàt purpose. The mortgagee Company sub-mortgaged 


one-third of the interest to H. J. Simpson and another one-third 
to Isabel Bateman. Mrs. Oates settled her dispute with the defen- 


.dants by private arrangement and wanted to withdraw from the 


action. The other two plaintiffs opposed thi? withdrawal. 


Swinfen Eady, i. observed : “It has been pointed out in several 
cases that it is not a matter of course to allow a co-plaintiff to with- 
draw and have his name struck out at any time. The general rule 


"> is that where co-plaintiffs disagree the name of one is struck out as 


plaintiff and added as defendant. Bisbee dee: sese.. 20 Order to 
strike out a name of a co-plaintiff will not be made as a 
matter of course even on the terms of giving security for 
costs.” 


The rule of law controlling withdrawal in this case was given by 
Order XXVI, rule 1, of the Supreme Court Rules, 1883, which ran 
thus : “The plaintiff may, at any time, before receipt of the defend- 
ant’s defence, or afier the receipt thereof before taking any other 
proceeding in the action (save any interlocutory application), by 
natice in writing, wholly discontinue his action against all or any 


_ of the defendants or withdraw any part or parts of his alleged cause 
- of complaint, and thereupon he shall pay such defendant's costs 


of the action, or if the action be not wholly discontinued, the costs 


„occasioned by the matter ‘so withdrawn. Such costs shall be 


taxed, and such discontinuance or withdrawal, as the case may be, 
shall not be a defence to any subsequent action. Save as in this 
rule otherwise provided, it shall not be competent for the plain- 
tiff to withdraw the 1ecord or discontinue the action without leave 
of the Court or a Judge, but the Court or a Judge may, before, or at 
or after the hearing or trial, upon such terms as to costs, and as 
to' any other action, and otherwise as may be just, order the action 


to be discontinued or any part of the alleged cause of complaint 
to be struck out....... sone” : 


As has already been pointed out, this is not in pari materia 
with our Indian law on the point. In English law leave of the 
Court is always required after a certain stage. 


In order to solve the question that arises for our consideration 


the following approaches to it must be remembered and must be 
kept distinct : 


I. Fromthe view-points of the plaintiffs power of withdrawal : 
.(8) when the plaintiff wants to withdraw unconditionally and 
(i) can withdraw as of right or 


Vor. 78.1 HIGH COURT. 


(ii) can withdraw only with the aid of the Court » 
(b) when he wants to withdraw with liberty to bring a fresh 
suit ; 

2. From the view-points of the Court's power to allow with- 
drawal 7 
7 . (a) the power, as conferred by the rule ; 

(b) the power, if any, that exists outside the rule—the inherent 
power of the Court ; 

3. From the view-points of the Court's power žo control with- 
drawal : . : . 

(a) when the plaintiff can withdraw as of right ; 


^(b) when the plaintiff can withdraw only with the aid of the 


Court : 

(i) when the plaintiff seeks to withdraw with liberty to bring a 
fresh suit 

(ii) when he seeks to withdraw unconditionally 

(a) as of right, his case being covered by sub-rule (1) 

(b) though his case is*not coverd by sub-rule (1). 

An éxamination of the relevant provisions of the statute seems 
to yield the following result : 

“The case 1 (a) (i) is provided for in sub-rules (1) and (3) of 
Rule 1 of Order 23, Civil Procedure Code. 


The case.r (a) (ii) arises when it is not within the terms of sub- 
rule (1) ; the inherent power of the Court must be invoked in such 
a case. I (b) is dealt with in sub-rules (2) and (4) ; the plaintiff can- 
not withdraw as of right ; Court's power is also very much circums- 
cribed. i 
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The case 2 (a) is met by sub-rule (2) and is controlled by sub- ` 


. rule (4). 

The case a (b) is the case of the inherent power of the Court 
not controlled by sub-rule (4). 

The case 3 (a) is provided for in sub-rule (1). 

Sub-rule (3) gives the Court's power in such a case, The Court 
has no power ofkerwise to control the withdrawal in such a 
The case 3 (b) (i) is provided for in sub-rule (2)-—the exercise 
of the power itself'is discretionary and is further controlled by sub- 
xule (4). 

In the case 4 (b) Gi) (a) the Court has no power to control with- 
drawal, it can only award costs under sub-rule (3). 

In the case 3 (b) (it) (b) the power to be exercised being the 
Court's inherent power, its exercise is descretionary with the Court 
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oo and the Court shall consider the questions of iic to tbe other 


CI “parties to the suit. 
' Baidya Nath Nandy The law in India is now given in Order 23, Rule 1, of the Code 


vini Sunder Nindy: of Civil Procedure which stands thus : 7 


“(1) At any time after the institution of a suit the plaintiff may, 
as against all or any of the defendants, withdraw his suit or abandon 
part of his claim. l gon 

(2) Where the Court is satisfied — 

(a) that a suit must fail by reason of some formal defect, or 

(b) that these are other sufficient'grounds for allowing the plain- 
tiff to institute & fresh suit for the subject matter cf a suit or part of 
& claim, B 

it may, on such terms as it thinks fit, grant the plaintiff per- 
mission to withdraw from such suit or abandon stich part of a 
claim with liberty to institute a fresh suit in i1espect n the subject 
matter of such suit or such pait of a claim. 

(3) Where the plaintiff withdraws from a suit, -or abandons part 
ofa claim, without the permission referfed to in sub- rule (2, he 
shall be liable for such costs as the Court may award and shall be 
precluded from instituting any fresh suit in respect of such sub- 

~ ject-matter or such part of the claim. 
(4) Nothing in this rule shall be deemed to p the Court 


Pal, 
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to permit one of several plaintiffs to withdraw without the-consent of o 


the others.” 
d In my opinion, the contention of Mr. Bose is T so far as 
. the meaning and scope of sub-rule (4) is concerned. 
The justice of the rule given in Order 23, rule 1, Civil Procedure 
Code can hardly be denied. It sometimes may unfoftunately 
happen to a plaintiff that he finds before the bearing that his action 
is one in which he cannot possibly succeed. Orit may be that he 
fnds that, although there is a fair possibility of his succeeding 
against some, or one, of the defendants, there is no likelihood of 
his getting judgment against another or others of- them. ‘The rules 
and orders accordingly give him power to withdraw. So far as ` 
Order 23, rule 1, Civil Procedure Code is concerned, the active 
power of the Court is limited, except as to cósts, to .those cases 
where the plaintiff asks for permission to withdraw with liberty to 
i bring a fresh suit. Where a plaintiff abandons or withdraws at his 
own will before any issue has been tried and decided, Order 23, 
. rule x (3), Civil Procedure Code will prevent his iepetition of the 
m suit; Where he does so after any issue has been tried and decided, 
section r1 of the Civil Procedure Code will add a -further barrier- 


ee - » 
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thereto. But S Bilevet may be the legal effect of: the plaintiffs - pon 
action, so far as unconditional withdrawal -is concerned; the plain- pe 


tiff is the master of | his own procedure. - Itis only when he seeks - “Baidya Nath Nandy 
to avoid: the above barriers, so as to leave the subject-matter of the 
lis. open to futyze . treatment, that he gets beyond -his depth, and 
must invoke the aid of the Court. The Court alone’ can give him Pah Jes 


liberty-to a fresh suit and toa prayer for such relief idum (2) 
applies. T . E : 


The main object of this section is to prevent “a defeat of justice 
on.technical grounds. It recognizes the possibility of human error 
‘made in. good faith which can only be effectively set right by pro- 
ceeding de novo. In proper cases to further the ends of justice.and 
not to seta premium on; carelessness or merely to give-another 
opportunity to a plaintif who-has been defeated after a fair trial, _ 
it allows the plaintiff to"wash out- his genuine errors in procedure, - 
and to begin over again- with a clean slate. The grounds upon 

which . a. Jocus penitentia of this kind- is permitted are placed 
in the section. under twò. heads, mE one special and the other 
"general |. r-a E 
. Sub-rule Xa) of this rule 1 alone confers. some power on “the 
Court to permit withdrawal, The Court may. have, and perhaps, ' 
has power to: “permit withdrawal even ‘outside this- rule. But so far 
as the } power. conferred upori it by the rule: is concerned, it is con- 
trolled and restricted by sub-rule (4). . The authority of the rule 
. does not empower the Court tó permit withdrawal in the case of ^" . ` 
several plaintiffs without*the consent of these plaintiffs. Sub-rule 
` (4) thus applies only when permission . às. "required and then again 
:only when such permission is to'be given- in exercise of the power 
‘given to. the’ Court by. this rule.. Outside the provisions 
of sub-rulé (2) the Court has no power to permit withdrawal 
- with-liberty to bring a fresh suit. It follows, therefore, that when- - 
ever & plaintiff wants to withdraw with. such liberty, the Court can- 
not permit him to do so without the.consent of the other plaintiffs, 
No other consideration can’ arise if the other, plaintiffs withhold. 
such consent.. If, however, they give their consent, then the bar 
imposéd by. sub-rule (4) to the éxercise of the power conferred by 
sub-rule (2) is removed. - The Court, can now exercise that power. 
But the exercise:of the power itself being - discretionary, the Court ` 
may take into consideration the interest of the defendants. 0. i 
But in my opinion, the scope of sub-rule (1) is not as wide as . 
~ Mr. Bose contends, though’ it-may not: be: s so narrow ‘as Dr: 5 
Sen Gupta urges. n 3 . . ` a 
-In.order fully to appreciate the. meaning and Scope of. subrule - 


Syam Sunder Nundy. 


w 


238 


Civit, 
1942, 


+ 


THE CALCUTTA LAW Joviat: [VoL. 76. 


() we must not lose sight of the provisions like (as contained i in 
“Order x, rule 1 of the Code of Civil Procedure, for the joinder of ` 


Baidya Nath Nandy “plaintiffs, which stands thus: “Al persons may be joined in one 
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suit as plaintiffs in" whom any right to relet 4n respect of or 
arising out of the same act or transaction “or series of acts or 
transactions is alleged to exist, whether jointly, severally or in the. 
alternative, where, if such persons Soeh separate suits, any com- 

- mon question of law or fact would arise.” Í 


- 


The sub-rule gives a plaintiff right to withdraw only Ais suit or 
abandon Ais claim. This can be done only by the entire body of the, 
plaintiffs when they allege that the right to the relief exists in them 
jointly. The suit and the claim in such a case are the suit and 
the claim of these plaintiffs- collectively. But as persons may join 
in one suit as plaintiffs even when they claim severally or in the 
alternative, their several or alternative reliefs will be their own 
respective suits or claims and they will be entitled to withdraw or 
abandon them under this sub-rule (1). No leave of the Court will - 
be needed for this purpose. T 


In this view no right of withdrawal is given by this rule to some 
of the plaintiffs in a case where they allege the right to the relief 
as existing-in them jointly without the leave of the Court. Even 
the Court’s power under the rule is limited to the case of with- 
drawal with liberty to bring a fresh suit. When such liberty is not 
sought for, the Court is not authorised by the rule to allow with- 
“drawal, It is only in exercise of its inherent power that the Court 
can move in the matter. t 


When therefore such a plaintiff wants to withdraw without such 
liberty his only remedy is to invoke the inherent power of the 
Court. The exercise of this inherent power is not hampered by 
the provisions of this rule. But certainly all considerations of 
justice and prejudice will be open to it while called upon to exercise 
its inherent power. The consent of the other plaintiffs in such a” 
case is not at all required. Sub-rule (4) has no application here. 
The consent is material only so far as the consideration of their 
prejudice is concerned. It they are sui juris and give their con- 
sent, the Court need not trouble itself with the question of their 
prejudice. Still the question of prejudice and harassment of the 


-., defendants remains and before exercising the inherent power in 


- 


favour of withdrawal the Court will weigh them properly. 


The views I have taken may this be summarised : 
I, That Order 23, rule 1, sub-rule (1) exhaustively deals with 


*, - x a 


> 
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the cásee-wHierà the plaintiff can as of, right withdraw. his~ suit. or - edi. 
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(a) that the use of the word, “this? with die words ‘suit’ ea ‘claim’ Baidya’ Nath Nandy 
s significant ; ; the sub-qule must be read with. Order 1, rule r, Civil 


Sys daader Nundy 
guod Code which provides for the- joinder of the plaintiffs; — . — | 
t (1) that when tbe persons are joined in one ‘suit as plaintiffs >`- Pay. c 


alleging that the right to relief éxists in them severally-or in the n 
‘ternative then (a) any of them having- the l ' 

“Several right to-the reljef according: to the aiiegations made in the 
plaint will have right to withdraw his several claim under ' stib- 
File (i "ow 9g M l 
“ty Xb) any'of them having the righbt:to.- the ` relief in the alternative | 
acéording-td the*allegations made in the'plaint will have right to 
nne his claim in the alternative under sub-rule- (1) : 

(ii) but whén-and so far as the persons join as plaintiffs alleging 
that the right to rélief exists in them jointly, all these persons. col- . 
léctively ‘will be thé plaintiff and the suit and. the.claim will ;be 
theirs jointly within the meaning of the sub-rule.: "The sub-rule will 
apply only when they withdraw or abandon collectively ; 


-5i(a) thdt no. leave or per mission of the Court is required if ad i 
when: thé. plaintiff wants to withdraw in exercise of the id Een to i 
. hinrin this respect by sub-rule (1) p 4 RC i 
ü KO) that- the- “only power: of the Court in'such- a case i with- : i 
diawal is to award: costs ‘against: the : withdrawing. plaintiff under - 
sub-rule (3h -o : X 

- (ii) ‘that the ANT consequences of - such ihdas will be that - oS 
the withdrawing plaintiff shall be. -precluded from anete any 
fresh: suit in respect of the same matter ; ; ae ` 


Eo that if'the plaintiffs case is not covered by suben (1i) he 
shall Have no claim to withdraw or abandon the suit or claim as of 
right ; but this does not curtail the inherent power - of the Court, to 

. allów: such Withdrawal. - : s^ ae a , 
_ 2. That sub-rule (2) is the odis provision empowering with- : 
drawal with liberty to institute a fresh suit— 

(a) such withdrawal can be made only with the permission of the 

Court, 
- (b) Court's power to permit Such withdrawal is limited, 

(i) by the grounds specified in sub-rule (2), — 


* 


(ii) by the provision of subgule (4). a E. 
.. (c) exercise of this power is discretionary with the oe 2 . 3 
U NB: S AO 2 


“Besides the poi contained in sub-rule (2), the Courts in  ' ' 
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"Eee - India-have no power to non-suit^a plaintiff with the consequence 
(co 194.7, of entitling” him , to ‘bring, s - freshe suit in poe of the same 
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-Baidya Nath Nandy matter : 
3. That sub-rule (4): ipiis only to "the eases under subs 


oe rule (2) : . 
-— curi » ' (a) the shane apoie: to^all the cases of several “plaintiff 
d 2 es any of them wants to withdraw with liberty to bring, a fresh, 
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suit ; 3 B - 
< ; -x (i) Court cannot permit without the consent of the other plain- 


i s tiffs, . "o 
zs (ii consent being given, Court can still refuse to permit on 
: | other considerations ; Sub-rule (2) does not oblige the Court to 
E permit. It simply empowers it to grant. such permission : exercise 
f -of the power under the sub-rule is discretionary with the Court; 
m ' . In the present case the petitioners wanted to withdraw from the 
wo. -+  * F entire suit. According to the allegations in the plaint the, right to 
> ` ` *  .gome of the reliefs claimed in the suit exists in the plaintiffs neither- 
3 Ke, OE severally nor in the -alternative, but jointly. This is the* position 
B 2 at least so far as the question of removal of.the defendant No. 1 
E © 7^ 7 by the Court is concerned. In the view that I have taken of the 
e E meaning and scope of sub-rule (1) of rule 1 of Order a3 "of. the 
$c gt Code-of Civil Procedure, the petitioners cannot, as of right, claim | 
M" ‘to withdraw from this suit. , As no liberty to bring a fresh suit was - 
-~ e . Sought for, the power conferred on the Court:by rule r excepting 
its power to award costs under sub-rule (3) could not be, exercised. 
In such a „case ihe only course left to the. petitioners was to in- 
mE * -voke the aid of the Court in exercise of its inherent power. The 
Couit in exercise of that power refused to allow them to withdraw 
. ." * * from the suit as, in its opinion, such withdrawal might' prejudice 
n DS ' the right of the other plaintiffs to continue the suit successfully. 
us The materials placed before us do not entitle us ‘to ‘say ‘that in - 
TAL Nd tbus refusing leave to vithdraw the Court has- committed. any 1 
BE ‘error. l , , ; 


: A. K. DG pou o Rules discharged. 
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"Before Mr. Justice Ty, Us Y. Roxburth 
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. SRIMATE SNEHALATA DEVIS 7.0. 0 
^ Ws We €— MC 
i0 ce PO TRIBHANGO MAL AND OTHERS.* 


- Ryectment—~ Notice-to quit—Tenancy within Municipality—Tenancy, if governed 
by Transfer of Property Act (IV af 1882)—Transfer of Property Act, Section 

, 106-—-Eaplanatory qualification in the notice... , 

The suit lands were a portion of Cadastral Suryey of Mouza Suri and lying 
within Suri Municipality. The plaintiff, a raiyat, served notice on the defen- 
‘dants under section 106 of the, Transfer of Property Act requiring them to vacate 
by the end of the month of Sraban, 1342 : . 


& 


Held, that i in the circumstances of. the case, the tenancy was governed, by., 
` the Bengal Tenancy Act. "E 


That the tenancy ‘of the defendants followed that of the plaintif. 
ee Kun Sinha v.. Durga Charan Basu (1) followed, 


. That the notice under section 106 of the Transfer: of Property Act was ae 
being sufficiently explicit as one expiring With the month of- the tenancy, that 
is, at the end of Sraban, the EC qualification mentioning . the ist of 
Bhadra would not nullify its effect. 


Appeal by the Plaintuf. 


Suit for ejectmént. 


* ne 


- 
^ 


The material facts appear from the judgment. 


Messrs. Gopendra Nath Das and Lala Hemanta Kumar for the 
 Appillant. i 1 


. Mr. Gofendra Krishna Banerji for the karon 
- The following judgment was delivered : 


Roxburgh, J. 2—The plaintiff, sued the ‘defendants in eject- 

: ment.and failed: bath in the-trial Court and in the. lower appellate 
Court. Hence ‘this. second>appeal. - 

The suit lands are a portion: of Cadastral Survéy Dag No. 1589 © 

. recorded in Khatian No. 342 of Mouza Suri and lying within the - 

zSuri Municipality. The. ‘plaintiff “served notice on the defendants 

' purporting to. be under section 106 of the Transfer of Property 


. *Appeal ion Appellate ] Decree No. 1641 of 1930; agaat the deine of Benoy 
Bhusan Sen Esq., Subordinate Judge of Birbhum at Suri, dated the 26th July, 
1939, affirming that .of Syed Mokarram Hossain» Choudbury Esq.» Munšif, 
“Additional Court, Suri, dated the ath. August, 1938. COME 

(1) (1941) 73 C.L. J ood 45C. W, N; 805. - Ta RS 


* Pa 
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Act requiring them to vacate by the end of the month of Sraban 
1342. In their written statement the defendants apppear to take 
contradictory position in that they first alleged that they were not 
liable to be ejected as they were not in possegsion of the suit lands 
at all, and secondly they raised a deferce under section 53 (A):of 
the Transfer of Property Act which would have no meaning unless 
they were in possession of the suitlands. In the course of the 
trial it became evident that it was the defendants’ case that they 
were in possession of the suit lands but there had been. some com- 
fusion as to the dag number. The trial was held ón the 1;th of 
August 1938, and on that date the defendants asked to have their 
petition as to this error in relation to the dag number to be treated 


"as an additional written statement but this prayer was not allowéd. 


The plaintiffs case was closed that day and trial was taken up 
again on the 19th August, 18th being a holiday. The learned 
Munsif apparently in his own handwriting has noted “With the 
consent of both paities’ pleadeis additional issue is framed”. This 
issue was to the effect “Is the tenandy in question governed by 
the Bengal Tenancy Act-or the Transfer of Property Act ?”. 
Further evidence was heard that day, arguments were heard and 
the case was adjourned for judgment. The trial Court found that the 
case was governed by the Bengal Tenancy Act and that therefore 
the defendants were not liable to ejectment. The appellate Court 
has confirmed this view and has also found that the notice as served 
would not be effective even as a notice ander section 106 of the 
Transfer of Property Act. : 


The principal point raised by the appellant in this Court is that 
the trial Court acted improperly in framing a fresh issue on™ tlie 
roth of August since the issue did not arise on the pleadings. An 
affidavit has been filed bere in order.to support the contention 
that in fact no consent was given by the appellant’s lawyer. It 
does riot appear that any attempt was made in the lower appellate 
Court to show that this consent was not given although indeed the 
decision of the trial Court was challenged on the same ground now 
placed here, viz. that the issue in question should not have been 
allowed to be raised. The lower appellate Court. holds that as a 
new issue was framed with the consent of the pleaders of both 
sides and on the admitted facts in the suit the trial Judge was 
justified in framing the issue and that no one was prejudiced there- 


‘by. In fact the evidence to show that the holding is governed by 


the Bengal Tenancy Act is provided by the plaintiff's own docu- | 
ments ; her kobala Ex. 3 and khatian Ex. 5 (a) which clearly state 


t+ 


-æ 
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— Ü( that her predecessor: had a raiyati, right and a mokarari 
raiyatirightto the suit lands; In my opinion consent was given 
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and therefore the procedure was duly regulatised. ` Strictly speaking sm. Gushalata Devi 


it would have been correct for the pleadings to be amended in 
‘order to form basis for the framing. of the issue „but there was 
«nothing wrong in ihe procedüre adopted ` in’ the circumstances. It 
eis‘contended that the plaintif has had; no. opportunity of comba- . 
ting ber own documents ‘and “of showing that in fact the lands in 
question are not governed by the- Bengal Tenancy Act. It does 
not appear that at any stage tle plaintiff asked for-any opportunity 
to. produce such evidence or that.-in fact she has such evidence. I 
| See therefore no reason to interfere. „in „second appeal on the ground 
that thére has been | any irregularity i in procedure which Ere due 
he plaintiff. CE. . 
t: 780 far as it concerns che question whelher the, tenancy of ié 
„defendants is to be taken as governed bythe Bengal Tenancy Act 
sin view of the fact that the tenancy of the landlord is so governed, 
"Mr. Das who appears for the' appellant ‘in this’ Court does not 
“press the question which has been the subject matter of the recent 
decision of this Court in the case `of Arun Kumar Sinha v. Durga 
Charan Basu (1). The position’ is accepted that the tenancy of 
* the defendants will follow that of the plaintiff ‘in this respect ` In 
‘this view it is unnecessary to consider the theoretical question 
-whether thé nótice under the Transfer of ‘Property Act would be 
sgood if that Act applied to the case, but I may say briefly that in 
my opinion the decision of the lower ‘appellate Court in this res- 
tis not correct. The notice was sufficiently. explicit as one 
_expiring with the morith of the tenancy i.e. at the end of Sraban. 
The explanatory qualification mentioning the 1st of Bhadra would 
‘not nullify its effect. ` 


The result i is that this Da is dismissed with costs. 
„A T. M, vw i Ll P ` Appeal dismissed. 
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z Before Mr. Justice A. L. Blank. 


Cin. JITENDRA NATH CHATTERJEE, Receiver 
1042. Pig we ge e i 
* Same s E : T F 
~ June, 7519,22; | SKISRIISWAR LOKENATH SHIB THAKUR, AND on 


_ HIS BEHALF HIS TRUSTEE BIRENDRA NATH 
E CHAUDHURY AND OTHERS.* ` 


AND 
MANINDRA NATH DUTT AND ANOTHER 
. gg. ' ; 
JITENDRH NATH CHATTERJEE, RECEIVER AND OTHERS." 


Deed—Construction of—Lease or transfer. 


ge oc Shebaits of a Thakur executed a trust deed purporting to appoint the trustee 
with the power of managing’the debutter land, placing on him the duties of 
repairing the temple, conducting litigation, collecting ‘rents ; allowing him half 
of the net profits as his remuneration, -the other half to accumulate for- the 
benefit of the endowment, it being provided tbat the so-called trustee should 
have the right of remaining in possession for 20 years : 


Heid, that by the deed a lease was aed for the purpose of convenient 


‘management and the appointee was not a trustee but a lessee for the convenience 
of management, 


Appeals by delendant No. 5 in Nos. 1601 to 105, and by some 
of the Defendants in Nos. 1941-5. 
Suits for ejectments of tenants on notice to quit and for arrears 
ofrent and mesne profits. 
The material facts appear from the judgment. i 
Messrs. Hiralal Chakravarty and Mrinal Kumar Chatterjee for 
the Appellant in Nos. 1601 to 1605 and for Res pondents in Nos. 
1941 to 1943. 
_ Messrs. Gunada Charan Sen and Syamagada Majumdar is the 
Appellants i in Nos. 1941 to 1945. 
Messrs. Atul Chandra Gupta, Apurba Charan. Mukherjee and 


Pravash Chandra Chatterjee for eee ponent No. r in Nos. 1601 
to 1605. 


Mr. Syamapada Majisdar o wi Kepoident Nos, 3 to 5 in Nos. 
1601 to 1605, 


~ x aw 


C. Ae v. 


* Appeals from Appellate Decrees Nos. 1601 to 1605 of 1939 and Nos. 1 
to 1945 of 1939, against the decrees of B. K. Basu Esq. District Judge of 
Howrah, dated the roth August, 1939, reversing those of M, A. Waheb Esq, 
Musaf 3rd Court, Howrah, dated the 21st September, 1938. 


“ 


Vor: 5j. . -HlóuéóuRi; ^ c7 


"he following judgment was deliveréd : 

Blank, J. : — These appeals drisé from suits for ‘ejectment of 
tenants on notice to quit and for arrears of rent and mesne profits. The 
“defences were that the suits were not maintainable at the instance 


-- 


. of the plainuff ; and that if the suits were so maintainàble the defen- 


` dants were sub-lessees under a so-called deed of trust which in law 
"operated not as such but as a lease, and that lease not having been 
extinguished or terminated, therefore the ' defendants’ tenancies 
could*not be and were pot determined by the notices. The trial 
-Court found for the appéllants on both points, the Court of appeal 


_ below found against them on both. 


` The facts go back nearly 4 hundred years, “4 . nii estate 


l was ċreated i in. 1845 by one Biswambhar Chowdhury. The docu- 


"ment creating it is not produced. It covers 4 bighas 9 colfahs and 
‘odd. in the Howrah Municipality. The first © sebas¢ was one 
Chatterjee, but the sedattship reverted to the descendants of the 


"donor about a generation later and is still "with bis descendants. 


‘On the roth April, 7904, the then sedai?s executed a so-called trust 


_ deed purporting to appoint one Surendra Nath ‘Dutta the trustee 


on certain terms. This is Ext. r6. It recites the ` difficulty of the 
sebatts i in managing the endowment and vests .the so-called trustee 


‘with powers of managing the land, places on him, the ‘duties of 


Tepairing the temple, conducting litigation, collecting rents, ` and 
“$0 On ; further it placed the burden on the so-called trustee of 


, financing. the work of the estate to a specified extent, - -allowed bim ; 
interest on the sums advanced and gave him, in effect, a charge on 


"Collections for his recoupment ; sqb allowed: him- -half of the net 
. profits as his remuneration, the other half’. to accumulate for the 
“benefit of the endowment it being provided that the so-called 
“trustee should have the right of remaining ih possession for 20 
, years after his dues were cleared off, with certain consequential 
"provisions. On 25th September, ` 1934, Surendra Nath Dutt, and 


the ‘then sebatts. entered. into a deed of revocation, Ext. 17 and on 


"tlie next day. the then sebaits appointed Birendra Nath Chowdhury 
"(de facto plaintiff in the suits) by a so-called. deed of trust which 


` corresponded closely with Ext. 16 with the, exception that the. 


financing provisions of Ext, 16-were not repeated in this document, 
"Ext. 18. It appears from the evidence referréd to in, the. course of 
_ the arguments‘that this was* because the. dedutter estate had consi- 
 derably improved during the 30.years Surendra Nath Dutta, had 


- managed its affairs. During this period Surendra Nath Dutt .had 


created tenánciés in favour of certain of his relatives; There are 
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no documents for these tenancies ; rent was accepted and dakhilas ^ 


Were given. These are the tenancies in the suits. It should be 
stated that under the terms of the deed of “1g04 ‘Surendra Nath 
Dutt is said to have advanced Rs. 21,007 (Rupees twenty-one 
thousand only) from the joint family fundS.of himself and his 
brothers during the years 1904-1919. This is material because 
the persons in whose favour the tenancies were created are mem- 
bers of this joint family and also because a good deal of argument 
was based on the position that Surendra Nath. Dutt had entered: 
into his arrangement with the sedaify only as karta of the joint 
family. 


The findings of the Court of appeal below were first attacked 
on the argument that the document Ext. 18 operated asa com- 
pleté transfer of the seaiis rights for the time during which it 
operated subject only to a duty in the so-called trustee to 


‘render accounts and to pay the sedai£s a part of the proceeds of 


his collections. It was argued that in this form the instrument 
was ultra Vires anda number of cases was cited as authority for 
the proposition that sedatis are not competent to transfer their 
rights to persons who are neither members of their family nor in 
the line of the present or prospective sedziés. In reply the legal 
propositions established by the cases wére not attacked, as indeed 


they could not have been. It was argued for the respondents that , 


the now material passages of Ext. 18 has been construed finally, as 
far as this Court was ` concerned, by the judgment of a Division 
Bench of this Court, Ext. P'13. That judgment was not binding on 
the parties in the present case, bu: it construed parts of the docu- 
ment Ext. 16, which are reproduced exactly in the document, Ext. 
18. In so far as that judgment construed the document it decided 
questions of law and it appears to me that Iam bound, sitting 
singly, to adopt tlie decision on questions of law of a Division 
Bench of this Court. Adopting this decision Iam bound to hold 
that the document, Ext. 18, “was nota transfer of the interest of 
the sedaits in the dedu/fer property in favour of the grantee, but 


“rather a lease of the dedutizr property fora period * * * with 


the rights to the lessee to realise rents from the Subordinate holders 


` as also to bring action in ejectment”. It 1s also pertinent to observe 


that their Lordships began their observations remarking that the 
point was one of some nicety and concluded them by. referring to 
terms "which may be construed as a transfer of the sedattt right for 
‘the term. But having regard to the provision as regards accounta- 
bility and payment of the surplus income itdoes notseem that 


* 


- 
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tie intention was.to create an absolute ‘interest in the grantee”. In 
‘applying their Lordships’ decisioa- to the Present case I would only 
add, with the greatest respect, that in my ‘conception the lease is a 
‘lease for the purposes of convenient management. 

77 The other main question. argued was. that in 1919 Surendra Nath 


:Dutt’s joint family had invested Rs. 21,000 in the debutler pro- 


perty. The entries in the joint.. family account were referred to. 
"The learned Advocate ‘stated that copies of the joint family account 
-were given to the sedas¢s, and argued that the deed of revocation, 
"Ext. 17, would not bind members of the joint family. "The learned 
Advocate was explicitly assuming Ext. 16 to be-a lease, as it has 
sbeen found to be. In reply the learned: Advocate referred to the 
few items of evidence in this behalf and pointed out that the final 
-Court of facts had: found that- "apart from the presumption that 
arises from the family being joint there is. nothing vety much to 
"lead to the conclusion that in .Ext. 16 Surendra represented , his 
- family” and that “there is no reason to suppose that any of them 
ever took any part in the management of the. deġutter”. Apart from 
this, the learned Advocate argued that whatever the position of the 
evidence the remedy of the members of the joint family would be 
against Surendra himself and not against his lessor, and this in my 
opinion goes to the. root of the matter. 
:. The result is that the findings of the Court of appeal aoe re- 
quire modification to.the following extent : 
. Finding (2), that Ext. 16 was notalease, requires modification 
to the extent that it was a lease for convenience of management.. 
. . Findings (1) and (4) require consequential modification namely 
that the appointments were notas trustee and manager, but asa 
lessee for convenience of management. 
- Apart from these modifications the findings are confirmed. 
-The result is that the appeals: are dismissed with costs subject to 
the foregoing modifications. : - 
Leave to appeal under Clause '15 of the Letters POLEDI is 
refused. a g Bee d xe ` 


e 
- 


A. T. M. M ; ^ Zibfeals dismissed. 
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Before Mr. Justice A. G. R. Henderson. 


SURENDRA NATH HALDAR 
vU. 
PRATAP CHANDRA MAJHI AND OTHERS"  - 
AND 
SURENDRA NATH HALDAR 
UV. l 
DASARATH DAS'AND OTHERS.* 


Execution sale—Purchase of holding after the passing of rent decree—Purchaser, 
not made a party in execution proceeding— Holding, if passes by rent sale. 


A-decree-holder is not required to give a notice to a person sae is not the 
judgment-debtor or representative of the judg men t-debtor. 


„A and B wert the superior landlords of the permanent tenure. The tenure 
belonged to C to the extent of 12 annas and D to the extent of 4annas A 
rent suit was brought against them on the 18th April, 1933, and the decree 
was passed on the 23rd January, 1934. The plaintiff, who purchased the in- 


terests of C and D on the 30th November, 1934, was not made a party in the 


execution proceedings of the rent suit. The rent sult ended in the sale on 
6th April, 1935. Plaintiff brought two suits for rent, in which "defendant No. 
3,the purchaser in execution sale in the rent suit was made a pro-forma 
defendant : 


Held, that the holding passed by the sale in the rent suit and the plaintiff was 
bound by the sale. ' , 


Ram Prasad v. Ram Charan Singh (1) referred to. 
Appeal by the Plaintiff. 
Suits for rent. 
The material facts appear from tbe judgment. 
Messrs. Hiralal Chakravarty, Biswa Nath Naskar and Sudhir 
Kumar Mitra for the Appellant. 
Messrs. Atul Chandra Gupta, Gopendra Krishna Banerjee and 
Arun Chandra Basu for the Respondents. 
The following judgment was delivered : 


Henderson, J. :—These two appeals are by the plaintiff and 
are directed against two deciees of the lower appellate Court dis- 


*Appeal from Appellate Decrees Nos. 993 and 994 of 1939, against the 
decrees of K. C. Das Gupta Esq., Additional District Judge of 24-Perganas, 
dated the zoth February, 1939, reversing those of Brajendra -Saran Sanyal Esq., 
Munsif, 1st Court, Diamond Harbour, dated the 12th August, 1938. 

Q) (1914) 27 I. C. Coq. 


+ 
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- missing two suits -for rent. The real contest however is between 
the appellant and proforma defendant No. 3 who claims the in- 
terest of the appéllant which has passéd to him by purchasé of the 
holding in execution;of a decree for rent. The only point at issue is 
whether the holding itself passed by the sale.. 


One Lalit Gopal Mitra and others arè the superior landlords 
of the permanent tenure in question. The tenure belonged to the 
Haldars to the extent of 12 annas and the-Chatterjees, tò the extent 


of 4 annas. The rent suit was brought against them on the 18th 
April, 1933. The-rent "decree. was passed on the 23rd January, 
1934. The plaintiff purchased the interest of the. Haldars on the 
3oth November, 1934. The holding was brought to sale on the 


6th April, 1936, and purchased by defendant.No. 3. The short 


contention of the appellant is that the holding did not -pass as he 
was not made a party to the execution proceedings: in -the course of 
which the sale took place. Š 

There is no statutory provisión which requires a decree holder 
to give a notice to a person who is not the judgment-debtor or a 
representative of the judgment-debtor. Nor can I find any autho- 
rityor principle which would support such a proposition. - The 
proposition would; however, if given: effect to, ‘lead to -one extraor- 


p dinary result; : Iteannot be disputed that the appellant would have 


been entitled to make n deposit under section 170 (3) of the Bengal 
Tenancy Act. But if the holding did not pass by the sale, he 
‘would be debarred from making a deposit under section 174. 

Mr. Chakravarty, however, relied upon the well-known decisions 
in the cases of Arthur Henry Forbes v. Bahadur Singh (1) ; and 
Krishnapada Chatferji v. Manada Sundari Ghosh (2). It is not 
contended: that those decisions are directly in point but I am 


asked to say that, by: analogy, the principles'involved render the pre- . 


sent sale infructüous. In order to ascertain the principles involved, 
I cannot do better than to quote what-was said by Jenkins C. J. in 
the case of Ram Prasad y. Ram isis ad (3. The learned 
Chief Justice said this : 


` ""T.think that the first result of their decision (i. e. Forbes case — 


-(1) ) i is that the sale . of the holding is possible so long as the rent 
is a first charge thereon.-. But the- rent remains à first chárge only 
so long as the relation of landlord and tenant subsists : im other 
words, the charge i is an incident of that relationship. ` Certainly, 


(1) (1614) L. R. 41 1. A. 91 yI L-R. -41 Calc. 036; a5C. L. J. 434.. 
(2) (1932) ILL. R. 59 Calc. 1202 ; 55 C. Te d B.) 
(3) (1914) 27 I. C. 601, PUES : 
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Cm, this is a convenient view, because otherwise there might be intro- 


1942, duced into this law which regulates the relation of landloid and 
TOM Nath tenant a supervening right of serious consequence.” 
Haldar In the case of  Krishnafada Chatterji v. Manada Sundari 
Prts Chud Ghosh (1) the decree holder parted with lfs interest before the. 
Majhi, execution sale took place with the result that the holding could 
Hindéron Mf. . not pass, as the charge had ceased to exist, It is abundantly clear 
mee s that in that case, while there was no defect of parties in the execu- 
tion proceedings, the charge had ceased to exist. In the present 
case, the charge was admittedly ip existence at the time of the 
sale ; but itis alleged that the execution proceedings were defec- 
tive for non-joinder of a necessary party. There is thus no kind 
of similarity between the two cases. On the contrary, they are 
exactly opposite. Inthe second place, the 7w/io decidendi has no 
application. 
Mr. Chakravarly also ies upon an observation fate by. my 
, learned brother Mitter, J. in the case of Maharaj Bahadur Sing 
v. Nari Mollant, (2). In that case, the learned Judge was 
.dealing with a transfer of the tenant’s interest pendente lite. He 
pointed out the effect which his decision might have ona person 
in the position of defendant No. 3. But he expressly refrained 
from giving a decision'on the point which was not in issue before 
him at all. 

Now, supposing that the decree holder had given a notice to 
the appellant, the only thing, as far as I can see, which the appel- 
lant could have done was to avert the sale by making a deposit 
under section 170. His troubles in fact are solely due to his 
failure to make a deposit. It was negligent of him not to make 
enquiries at the time of his purchase. Had he done so, he would 
have immediately discovered the existence of the decree and would 

. have been able to avert the sale. I know of no principle on which 
the appellant should be allowed to iransfer the íruits of his own 
negligence to a third person. 

The appeals are dismissed with costs. 

Mr. Chakravarty asks for-leave to appeal giving an undertaking 


Bienen eaeoe 


i that he will not ask for costs against defendants Nos. 1r and 2. On 
this undertaking, leave to appeal i is granted, 
A. T. M. Appeals dismissed, 


(1) (1932) I. L. R. 59 Calc, 1202 ; 58 CL. J. 240 (S. B.) 
(2) (1936) 40 C. W. N. 6835; I. L, R63 Cale. r117. 
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" — Before Mr. Justice N. A, Khundkar, 


~ 


-AMAR NATH MISRA AND. OTHERS' 
^- U. "nx 


TRILOCHANDAS DUTTA AND OrHERS." 


Suit for rent—Evidsnce Act (I of 1872), section 92 proviso (4)—Oral evidence 
- given as to variation of rent—Entiy in record of righis—Foundation of 


_. entry wrong—Bengal Tenancy Act (VIII of 1885 as amended), sections 184, 
| 88—Instrument of transfer—Sale certificate—Payment of rent in cash— 
"Construction of deed in sécond appeal—Schedule in mortgage deed giving 


- 7 mousas with their rentals—Division of tenue Rent recethts~—Consent of 


landlord, EE - A E j 


If it was established thata decree was the foundation of the entry in the 
‘tecord-of-rights, such entry was | Wrong could be shown in other ways than by 
Remoto the decree : Boghe Mower v. Ram Lakhan Misser (1). 


“ Even if thé potia of 1237 Bk S. (—1830) containing a contract for the pay- 
“ment of rent in kind, were genuine, it would be open .to the tenants under 
t.section 92 proviso (4) to show that the contract evidenced by it had been 
varied by a subsequent oral agreement, as such contract would not have been 
registered and the tenants consistently maintained that an oral agreement that 
the rent was to be paid in cash only, must be inferred from the conduct of 
the landlord. GN 


i Sale certificates are not ‘instruments of transfer and are not hit by 
` section 18A‘of the Bengal Tenancy Act. They are admissible in evidence against 
~ the predecessors in interest of the landlord as’ they are documents evidencing a 
‘transaction by which a right to receive‘ and acustom to pay rent in cash only 
; were recognised ' and: asserted: Rani Basanta Kumari Dasi v. Jnanendra Nath 


„Ghosh (a). pu 2 , AS E : 3 
' As the construction of mortgage deed for the purpose-of ascertaining whether 


'it contains an admission that no portion of the rent was payable in kind, isa 
“question of fact, it.is not a subject for second appeal, i 


Ujir Ali Sirdar v. Shadhai Behara (3) and other cases referred to, .- 


As the mouras with their rentals given in the schedule to the ugufructuary 
"mortgage deed ‘were descriptive of the mouras embraced in the zemindary, the 
‘amounts stated pcre as the rentalsof the mouzas are not proofs of entire 
rentals, : 

* Appeal from Appellate Decree No. 13 of 1940, against the iun of S. K. 
‘Haldar Esq , District Judge of Bankura, dated the 13th June, 1939 affirming 
that of Bhabataran Mukherjee Esq. 3 Mun siff, rst oum Bankura, dated the grst 


‘October, 1938. , : - p 


(1) (1917) 27 C: L. J. 107. a Ds 71 C. L. J. so4. 
(3) (1920) 35 C. L. J.’ 182. 
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The rent receipts for aliquot parts of the cash rent from each of several 
tenants were sufficient to raise the presumption mentioned in the first proviso 
to section 88 of the Bengal Tenancy Act that the landlord had given his consent 
in writing to a division of the tenure, ' 


Appeal by the Plaintiffs. Qm 
Suit for recovery of arrears of rent. 
The material facts appear from the judgment. 


Dr. N. C. Sen Gupta, Messrs. Panchanan Ghose, Durgadas Ray, 
Sudhindra Nath Mitra and Biswanath Naskar for the Appellants. 


Messrs. Abinash - Chandra Ghose, Mrinal Kumar Chatterjee, 
Sukumar Ghose and Urukramdas Chakravarty for the Respondents. 


C.-A. V. 
The following judgment was delivered : i 


Khundkar, J. :—The original zeníindars of a certain Touzi, 
who were known as the Singh Deos, on the 5th September, 1879 
executed an usufructuary mortgage of certain lands of, the Touzi in 
favour of Chintamoni Dutt and  Brojogopal Dutt, and sub- 
sequently they executed other mortgages of lands of the Touziin 
favour of the Dutts. ' l 

In 1912 the Dutts brought a suit to enforce all these mort- 
gages and obtained a decree. Before the decree was executed, 
settlement operations took place in that district and the record-of- 
rights was finally published in 1922. In that record one Hemendra: 
Lal Singh Deo who was a successor-in-interest of the original mort- 
gagor was shown as the zemindar. Prior to the mortgage suita 
certain tenure under this Touzi, which is the property with which 
this suit is concerned, was purchased by the Dutts in 1895. In the 
record-of-rights this tenure is described as a permanent tenure, not 
mokarart. The rent of this tenure was recorded as being l 
Rs. x48/11]-in cash, plus a rent in kind consisting-of nine seers of 
ghee, three salis of rice, one he-goat worth one rupee and a pronamt 
of Rs. 2 in favour of a deity known as Basuli. The entry in the 
record-of-rights concerning this tenure contains a reference to a 
rent decree passed insuit No. 1615 of 1889. Some time after the 
final publication of the record-of-rights the entire Touzi was sold 
in execution of the mortgage decree obtained by the Dutts, and it 
was purchased by.them. Thereafter one of the Dutts, Fakir Dutt, 
sold his eight anna share to a lady called. Bama Sundari. Even- 
tually the father of the present plaintiffs, one Kanai Lal Misra, 
purchased the entire Touzi .by two obalas, one of which was 
executed by Dama Sundari, and the other by the remaining 
members of the Dutt family, who between them; owned the remain- 
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ing eight annas share. It should be mentioned here that the tenure 
which was purchased by the Dutts in 1895 was never merged in the 
superior interest, and that it is still the property of the Dutts. 


~ 
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1942, 
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> L * D EN * " 1 v. 
The suit out of which this appeal arises isa suit against the Trilochandas Dutta. 


Dutts for arrears of rent in respect of thistenure for the period 
1341 t0 1344 B.S. The amount claimed is Rs. 826 calculated at 
the rate of Rs. 148/11/- per annum, together with nine seers of 
ghee, three sa/is of rice, one he-goat to the value of one ae and 
Basuli pronamst of Rs. 2 per annum. 


‘The defence was that no rent was payable in kind; that the 
iginal tenure had been ‘split up into four, bearing annual rentals 
of Rs. 12-63, Rs. 49-9, Rs. 74-5-6 and Rs. 12-6-3 respectively 
payable by four different defendants ; that one suit for rent in 
- respect of these four tenures was not maintainable. There was also 
a plea of part payment of the rent due. 

The suit was dismissed by both the Courts below which have 
. held that no rent was paygble in kind, and that there had been a 
splitting up of the tenure. 

At the trial the plaintiffs relied upon the entry in the € m 
rights, and it was argued on their behalf that the rent deciee of 
1£89, to which reference was made in that record, was the founda- 
tion of the entry, and placed the matter beyond dispute. The 
Courts below have found that the presumption of correctness of the 
record-ofrights has been rebutted by the documents upon which 
‘the defendants relied. 

The plaintiffs proved at the trial a certain potta of the year 1237 
. B.S. in which the disputed portion of the rent, that is to say, that 
portion which- is said-to be payable in kind, was mentioned. 
The learned Munsiff who tried the suit found from a scrutiny of 
the fotfa and certain other circumstances that it was a forgery. 


The question of the genuineness of the fo//a does not seem to have. 


been raised before the learned District Judge, and this question 
cannot now be agitated in second appeal. 


On behalf of the plaintiffs appellants it has been contended that - 
the Courts below ought to have acted upon the presumption of. 


correctness which attaches to the record-ofrights. 

On behalf of the defendants it has been argued that that ^ 
presumption has been rebutted because the documents proved by 
the defendants show, that even if there ever was a contract between 
‘the predecessors of the plaintiffs and predecessors of the defendants 
regaiding the -payment of rent in kind, that contract was sub- 
sequently varied inasmuch as the zemindars have never demanded 
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any rent in kind, nor has the same ever been paid by the tenure- 
holders for a number of years. Further, according to the defen- 
dants, the da&Ailas produced by them conclusively show that the 
original tenancy was split up into four. 

In this appeal tbe following points have Deén taken on behalf of 
the plaintiffs appellants: Firstly, if, as must be conceded, there was 
originally a contract for the payment of ient in kind, subsequent 
conduct cannot be looked at-for the purpose of varying its terms, 
because evidence of such conduct would be inadmissible under 
section 92 of the Evidence Act.’ x 

Secondly, that as the foundation of the entry in the A 
tights was the decree of 1869, mentioned therein, the onus of 
rebutting the presumption of correctness of the record-of-rights 
could not be discharged without showing that decree to be wrong. 

' Thirdly, the documents upon which the defendants relied to 
rebut that presumption are not admissible in evidence. 

Fourthly, the usufructuary mortgage Bond has not been correctly 
construed. 

Fifthly, the daAAi/as relied upon by the defence merely show that 
thelandlord was taking an aliquot portion of the rent from each 
tenant, and there could be no sub-division of the tenure without 


‘the express consent in writing of the landlord. 


Sixthly, in any event, as some portion of the total claim for cash 
rent is admitted, the case 'should be remanded for a fresh trial, in 
which separate decrees may be passed for the rent found due from 
each of the four tenure-holders. 


" "These points may be discussed seriafim. The contract upon 
which the plaintiffs rely is evidenced by a fotéah of 1237 B.S.. and 
as already stated this has been found to bea forgery. Apart from 
this document there is no evidence of any express agreement. 
Even if this document were genuine, it would be open to the 


defendants under the fourth proviso to section 92 of the Evidence 


Act to show that the contract evidenced by it had been varied by 
a subsequent oral agreement. A contract of the kind the plaintiffs 
were invoking is not required by law to bein writing, and a con- 
tract of the year 1830 (1237 B, S.) would not,’ in any event, have 
been registered, as the Indian Registration Act was not passed until 
the year 1864. The defendants have consistently maintained that 
an oral agreement that rent was to be payable in cash only, must be 
inferred from the conduct of the plaintiffs as evidenced by numerous 
documents, which show that they have for a number of years 
regarded the rent as payable in cash only. ) 


+ 


- 


ACC 
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As regards the second point, it has been contended that it was 
the duty of the defendants to show.that the decree of 1899 in Rent 


Suit No. 1615 of 1889 was wrong. The learned Munsiff who tried © 


the suit has pointed out that the decree was not produced by either 


: party, and that the défendants denied that they weré in possession 


of any copy thereof. ‘In these circumstances, the manner in which 
this question has been dealt with by the District. Judge cannot be 
regarded as erroneous. He first considered the presumption of 


-correctness of the record-of-rights, and found "upon the evidence 
.produced by the defendants that it had been rebutted. He then 


went on to say :—" In this view of the case it is the. duty of the 


- plaintiffs to satisfy -the Court that the basis on which the entry was 
-made was sound or, in other words it was for the plaintiffs to pro- 


duce reliable evidence to show that in the year 1899 the plaintiff’s 


predecessors-obtained a decree in Rent Suit No. :615 to the effect 


that the rent was as is claimed inthe plaint. The -plaintiffs have 
failed to produce any such reliable evidence and, therefore, the note 
made in the settlement reeord of-rights about the decree is not of 
‚any avail to the plaintiffs. ” x 

As the decree was never produced it is not possible to say with 
certainty that it was the foundation of the entry in the record-of- 
rights. But even if that were the case, all that the plaintiffs would 
have been called upon to do was to show that the entry was wrong. 
This could be done in other ways than by demolishing the decree. 
Bogha Mowerv. Ram Lakhan Misser í1) In my judgment the 
learned District Judge has correctly appreciated the legal position 


as regards the onus of proof, and has rightly held that the decree 


of 1889 should have been produced by the plaintiff. 

The third point relates to the receivability in evidence of certain 
documents upon which the defendants relied, and which show the 
rentas payable ,in cash only. It was argued that these were not 


documents inter partes, and that they were therefore inadmissible 
both under the general law, as well as under section 138A of the 


‘Bengal Tenancy Act. That section reads as follows:— 

* Notwithstanding anything contained in section 13 of the Indian 
Evidence Act, nothing contained in any instrument of transfer 
to which the landlord is not a party ‘shall be evidence against the 
landlord of the permanence, the amount of fixity of rent, the area, 
the transferability or any incident of any tenure Or holding referred 
to in such instrument." — e 

The documents in question are the following :— 


(1) (1917) 27 C. L. J. 107. 
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Exhibit B a deed by which one Hridoy De, said to be. a 
čenamdar of the Dutts ieleased in their favour this tenure which 
had been purchased by them in his name, Exhibit C a Kobala by 
which one of the Dutts,sold and conveyed: his share in. this tenure 


„to the wife of another Dutt who was his cfÜ-sharer? Exhibit.E, a 
-deed of gift by one of the Dutts of his share in this tenure in 


favour of his wife and nephew. It is not disputed that when these 
documents were executed the Dutts were only tenure-holders, and 
so could not be regarded asthe predecessors-in-interest of the 


: plaintiffs who are proprietors of the.superior zemindary interest. 


I am of opinion that Exhibits B, C and E are inadmissible under - 


‘section 18A of the Bengal Tenancy Act. 


. There are two other documents, Exhibits F and.F(x) which may 
"here be considered. The Dutts were at one time usufructuary 
"mortgagees of the superior or zemindari interest with the right ‘to 
realise rents from tenure-holders under the Touzi: They obtained 
rent decrees against the persons who were dt that time the holders 


‘of this tenure, and Exhibits F and F(t) are two sale certificates 


issued to the Dutts who had purchased the tenure in execution of 
these decrees. The position of the Dutts at that time was that of 
“persons in whom were vested all the zemindar’s rights i in respect of - 
‘the rent of this tenure. That being so, they-stood in the zemindar’s 
shoes in so far as any recognition or assertion of the right to rent, 
or custom governing. the payment of rent was concerned. ' 


Though the defendarits, the Dutts, are now merely tenure- 
holders, they were at the time of the rent execution sales in the 
- position of the zemindars who were the predecessors-in-interest of 
the plaintiffs. Exhibits F and F(z) are therefore documents to 


. which the landlords were parties within the meaning of section 18A 


ofthe Bengal Tenancy Act. Further, in agreement with the deci- 
sion of Akram, J. in Rani Basanta Kumari Dasi v. fnanendra 


Nath Ghosh (1), I am of opinion that sale certificates are not 
‘instruments of transferand so are not hit by that section at all. 


They are however documents evidencing a transaction, to wit a 
rent execution sale by which a right to receive and a custom to pay 
rent in cash only were recognised and asserted. “They are therefore 
admissible under section 13, ‘clause (a) of the Indian Evidence 
Act.” See in this conaection also Rani Basanta Kumari Dasi v. 
Jnanendra Nath Ghosh 1). In the result Exhibits B, C and E are 
not evidence, but Exhibits F and F(z) are good evidence ` 'to 


(1) (1940) 71 ©. L. J. $04. > s 
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support the findings of the Courts. below ‘that the presumption: of 
correctness of the record-of-rights has been rebutted. a 
The fourth point has reference to Exhibit D,< the usufructuary 

- mortgage already. mentioned. The. schedule -to this deed | sets out 
the mougas of the zemindari in respect of . which the usufructuary 

-mortgage was executed. The schedule is divided into.three columns, 
- the first column contains!the names of the mougas, the second the 
names of the tenants, and the third the.rent. In each case the rent 

is indicated as payable in cash, and no-rent in kind is mentioned. 

- On behalf of the plaintiffs..I have been asked to construe the mort- 
gage deed as meaning that the mortgagor. was to have as security 
 -only the right. to receive the cash portion of: the rentals payable by 
thé tenure-holders, and to hold. that the portion of the rental of 

this tenure which was payable in kind was not mentioned because 

` that represented a liability notio the zemindar but to a deity. I 
do not think it is open to me to construe this document in second 


‘appeal. ‘The construction of the mortgage deéd for the purpose of . 
ascertaining whether it contains an admission that no portion ‘of | 


the rent was payable in kind, is a question of fact upon which both 
the Courts below, have found against the plaintiff. In Ujir AJ 
Sirdar v. Shadhai Behara (1r) earlier cases were referred to and it 
was held, following the: decision of Sir Richard Couch, C. J. in 
Nowbut Singh and others v. Chutter Dharee Singh and others (a) 
that the misconstruction of a document which is alleged to contain 


an admission, that is to say, a misappreciation of the meaning and | 


effect of an admission is not a question of law which can be raised 
in second appeal. ‘In the Midnapore Zemindary Co. Lid. v. Uma 


Gharan Mandal (3) it was.held by the Judicial. Committee of the : 


Privy Council -that where the question to be.decided is one of fact, 
it does not involve .an issue of law merely because documents, 
-which were not instruments of title or contracts or statutes or 
otherwise the direct foundation of rights but were really historical 
‘material have to be construed. for the purpose. - In Atul Chandra 
‘Roy v. Saroda Sundari Dhupi (4) R. C. Mitter, J. held that if the 
words of a:document are misconstrued that would not be a question 
of law. In any case I'am satisfied, that as the schedule to 
Exhibit D' is descriptive of the mousas embraced in the zemindari, 
the amount stated therein as being the rentals of the sousas, 
represent the entire rentals. As a description, the schedule would 
be incorrect if it failed to nfention a rental in kind which was in 


^ (1) (1920) 35 C. L. n 182. ' (8) (1873) 19 W. R. 222. 
(3) (1923) 40 C. L, J. 16; 29 C. W. N. 1391." (4) (1935) 61 C. L, J. 143. 
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fact payable in respect of any particular ‘mousa, and it has never 
been suggested that the schedule is“incorrect. l 
The fifth point relates to the dakhilas or rent- receipts 
Exhibits A series. None of these mention rent in kind, and-they 
are therefore good evidence, as the Courts” below “have held, -to 
rebut;the presumption arising ‘from’ the 1ccord- -ofaights. No con- 
tention to the contrary has been advanced before me, although it 
was faintly suggested that these da&Ailas must have been granted by 
mistake. The point which has actually been taken with reference 
to these documents, is that they donot afford any evidence that 
the original tenure was split up into four separate tenures. It is 
contended that they are receipts for aliquot parts of the cash rent 
from each of several tenants, and merely show an apportionment of 
rent- This argument might have some force if the cash rent was 
not the entire rent, but the findings of the Courts below, which I 
must affirm, are that no rent was payable otherwise than in cash. 


. Further, Iam of the opinion, regard being hac to all the other 


circumstances established in the case, that these rent receipts. are 
sufficient to raise the presumption mentioned in the first proviso 
to.section 88 of the Bengal Tenancy Act, that the landlord had 
given his express consent in writing to a division of the tenure. -I 
accordingly hold that there was at some time a valid sub-division of 
the tenure which was binding on the landlord. 

It follows therefore that one suit for arrears of rent in respect of 
the four tenures into which the original tenure came to be divided 


is nct maintainable, and this brings me to the sixth and last point 
argued on behalf of the appellant. Itis urged that as all parties 


were represented. in the suit, and as the defendants admitted their 
liability for some portion:of the arrears of rent claimed, the liability 
of the defendants should have been apportioned, and the suit should 
not have been dismissed. There were however pleas of part pay- 


ment, and I have been invited to remand the case for trial of ‘an 


issue as to the amount actually due by each defendant: Iam 
unable to accede ‘to such a request. The question, was the jama 
of Rs. 148-11 split up intc four jamas, was issue No. a in the suit. 
The plaintiff could at that stage have asked for permission to 
withdraw the suit with liberty to bring four fresh suits. He did not 
do’so, but elected to proceed to trial. The finding, which I. must 
maintain, being that four of the defendants were tenants respectively 
of four separate tenures, it is clear tHat one suit for rent against all 
of them was not maintainable, and was rightly dismissed. 
- The result is that the appeal must be dismissed with costs, 
A. T, M, Appeal dismissed. 
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dra Indión ‘Tea Control Act (VIII of 1958), Sch.. q II—Indian Tea Control 
zRules, 1938; rule.4 (5), if. ultra vires—Crop basis of -tta estate—Special ` 
a hardship-—Crop basis ascertained in the yeur 1937-68, MENNE of. . v". 


- «The crop basis of a tea estate, within the meaning of- -rules.2 and 3 of the 
rules framed under the Indiari Tea Control Act, 1933, is the maximum pro: 
. duction of a tea estate in any of the years. 1929 to .1932 with the addition of 
dn allowance for young elcarings on the sales set, forth in te first schedule 
dtiactied to the rules, "> 77 ae 


The power of granting E : allowaüces unde: rule 4 of the’ 1933 rules from ` year 
‘to year Was taken away by thé new Act oft 988, with the-result” that ‘tea e&tatés 
“would not-be entitled tb:claim ’ ahy additional allowance ` on ground bf' special 

"hardship caused . by the operation:of:tbe new Áct.: 5i. 0.) L * 


: The crop basis ascertained in the. _year 1937- -38 referted to ih Clause r of the 
'schedule-to the Act means the crop -basis as defined in rule 1 Bf the rüles of = - 
1933 and that it does not intlude peo allowance pu rule 4 of the 
aid rules, arai 


In framing the rules m to deductions ieee in is 45 of the 
1938 rules, the Central Govern ment did not exceed its power under clause (2) of 


the Schedule of the Act and they are not ultra vires. ——— - 


Appeals under clause 15 of the Letters Patent by the Owners of 
‘three tea garderis. a ae i 


«^ The.facts-of the case are sited in the, judginent of Mr. Juste 
-Edgley. reported 4 ingr C-L-.260.. oi. 


v Messrs. Atul Chandra Gupta and de da Char Guha fot 
^-the Appellant i in Appeal No. 26, UN à - 


^ Dr- Ñ. C. Sen. Gupta ‘and: Bhupendra Chandri Guha for the 
dina in Appeals Nos. 27. and 28: oM E 


py 


" Messrs. E 4. Bose and B. Ghote “for the Respondent i in Appeal 
No, a6. ' 3 : MN I i 


* 
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M 


.  *Letters Patent Appeals Nos. 26 to 28 of 1039, against the soa sai of Mi. 
Justice N.-G, A. Edgley, dated fhe -ist August,- 1939% -in Appeals under the 
Indian Tea Control-Act (F. M. A.). No. 312 of. 1938, No. 20: of 1939 and Na. a5 
of 1939, against the orders of the Indian Tea Dna: p uad dated the 
14th and r5th PS 1938. - 2 b ` 
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evi, . Mr. Fanindra Mohan SUE for the Respondent in Appeals 
1942. - Nos. 26 to 28. - T 
Six Uo C. A, ve 
ane [p Nea The following judgment was delivered : ea 
The indian Tea ' These three appeals under clause r5 of tlfe Letters Patent are 
Licensing Committee by the owners of three tea gardens one in. the” Terai, in the Dis- 
dus : trict of Darjeeling, and two in tbe Doars, in the District, of Jalpsi- 


EE guri. They are directed against the decision of Edgley J. dismis- 
sing three appeals preferred by them under section 7 of the Indian 
Tea Control Act 1938, against three orders of the Indian Tea 
Licensing Committee constituted under the Indian Tea Control 
Act, 1938- (hereinafter referred to as "the Committee"), determining 
their export quota for the year 1938-39 pa section 14 of. the 
said Act. 

The mateiial portion of section r4 is in these terms : i 

(2) “The export quota of a tea estate, that is, the total quan- ' 
tity of tea which may be exported by the owners of the tea estate 
during the financial year, shall be an amọunt bearing to the crop 
basis of the estate as determined by the Committee in accordance 
with the principles set forth in the Schedule the same proportion ' 
as the Indian export allotment for the financial year in question’ 
bears to the total of the crop basis of all tea estates in India ge 
that year.” 

The relevant portion of the schedule referred to in section 14 
(2) is this : l ELS 
.. "Crop Basis mentioned in section 14 (2) of the Act will include l 
the following :— 

"(r) The Crop Basis of a'tea estate for each financial year shall ` 
on and from the rst April, 1938, be the crop basis which "was 
ascertained for such tea estate for the financial year 1937-38, or the 
highest figure fixed for any year after investigation by the Com- 
mittee, whichever be higher, in accordance with the rules under 
the Indian Tea Control Act, 1933, with the addition of allowances 
for special hardship determined under rules 4 and 5 framed under i 
section 23 of the Indian Tea Control Act, 1933- 

"(2) Allowances for young areas i.e. tea. planted from ‘rst . 
January, 1926, onwards to be added automatically in accordance 
with scales b may be fixed for different localities in the'prescrl- 

; bed manner." ; 
The material miles framed under *the Indian Tea Control Act, ` 
1933, referred to in clause t Of this Schedule are these : : 
1. In these rules—- 
x  * Eo *^ x 


* 


Vou..76.] + tics court. > ` 


^ Z'(a) “Crop basis of a tea estate" means the maximum produc- 
tion of ï tea estate in any one of- the years 1929, 1930, 1931 and 


1932 with the addition of an aerate for young POUR on the The 


“ee set forth in the first Schedule ; N 


MOL “Young clearings” enna l É 
a) areas planted with tea: subsequently | to the ' year. 1937. not in 
teplacement of abandoned areas, and’ pones 


, (b) areas planted or replanted subsequently to the year 1927 
eepe of old teg uprooted or abandoned where no -crop 
from the uprooted or abandoned areas was taken into considera- 
tion in arriving at the maximum production. 


_--2 The export quota ofa tea estate shall be that amount of 
tea which bears the same proportion to the crop basis of the estate 
as‘the total Indian overseas export allotment bears’ ‘to the total of 
the crop basis of.alliea estates. — - ; 

7, 3. The owner of a tea estate desiring to cbe allotted an neuen 
quota in any financial yearshall, on or before the rst F ebruary in 
the preceding year, furnish to the Committee á statement showing 
the crop basis of such estate. Failing such application and the 
supply of such, further information as the Committee may call for 
under sub-section (1) of section, 20 of the Act the Committee may 
refuse to allot any quota, i . 

. The Governor-G eneral-in-Council may, in cases of special 
hardship permit the Committee to modify, the application of the 
foregoing rules. 

The scales referred: to in clause 2 of the Schedule to- the ‘Act 
of 1938 were prescribed by the Indian Tea Control Rules, 1938. 
"These rules were notified on 16th July, 1938. 

- The relevant portion of these rules is this : 

4 (a) The owner, of a ted estate which contains young areas 

or replanted areas may apply to the Committee on or before 3oth 
“September, 1938, for an dddition to the crop basis of the tea estate 
in respect of’ the young’ areas and replanted areas concerned Pea: 

“(b) On jeep ET an apodo aider sub-rule (a). the Com- 
mittee may grant an addition to crop basis on the cale prescribed 
‘in the attached Schedule 1 (Allowances for young areas) for the 
` locality concerned after making the deductions specified below : 

(1) any-special hardship or**young clearings” allowance included 
in the crop basis for the year 1937-38, in accordance with the Rules 
under the Indian Tea Control "Act; 1933: in respect of E young 
Clearings concerned n Pie els 


- 
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- 


Cm. * (2) any yield which the, young areas concerned contributed to 
un i _ .the production of.the estate in, that one of the. years 1929 to 1932 
The Pijignagàr Tea taken by the estate for the-purposes of its crop basis. . If satis- 
C Lt 4, factory evidence of such contribution is not „forthcoming; the Com- | 
2 he India n Tex mittee shall make a deduction: not. greater t than that shown. in Sche- 
* Licensing: Cóniisitto = 





dule TI (contributions by young. areas) : : 
D US M Schedule I referred to in. rule 4.(b) of. ie Indian Tea. Control 
"^ Rules, 1938; gives certain round figures for different localities ` in 
India, including Terai and Dooars as allowances for young “areas 
i in ‘Ibs. | per acre. | “Schedule ir mentioned in 4 (b) (2) of the afore- 
- sáid rules gives the contributions by dt areas to the ru in the 
years : 1929 to 1932. ^ : 

i -While determining the crop basis of ihe three’ tea estates in 
'quéstión under clause r of the Schedule to ~the-Act of 1938 the 
-  'Committee have taken the crop basis of each’ of these’ three ‘tea 
= estates for the financial year 1937-38 as the crop basis of a tea 
LE T "estate as defined in rule 1 (2) of the Indiaty ‘Tea’ ‘Control Rules, 
l "1933 and- have added to this crop Basis allowancés for special 
-hardship under rule 4 of these tules. In determining the allowances 
. _ for young areas under clause 2 of the schedule'to the Act of 1938, 
i : they have made deductions mentioned -in sub-clauses 1 and 2 of 
j tule 4 (b) under the Act of" 1938, from the- figures for Teraj ‘and 

OS mentioned in Schedule I to the said ‘rulés, * 
'""Edgley J. has come to ‘the conclusion that tbe Committee have 
ME determined the crop basis of thesethree ‘estates in ‘accor- 
. dance with the: principles set forth in the Schedule to the Act of 
:1938. " He has accordingly dismissed ‘these’ Appeals . with Gosts ‘to be 
. ‘taxed according to the-scale followed in connection with the 3 süits on 
the Original Side of this Court eee No- TI). ER 


_ The contentions of the appellants i in these appeals are these-: 
He 1) that the crop basis ascertained for. the financial year 1931- 
38i in accordance with the rules. under the ‘Indian Tea Control Act, 
"1933 includes also allowances for special hardship deterinined under 
zo n .- rule 4 of the said rules, ^ ` G 3 
NE (2) that the rules relating, to deductions Sean in rule 4 (b) 
, of the 1938 rules. are ultra pires, n P e. 


t. 


EE l os "E e) 4 that there i is ho satisfactory evidence P the yield which 
UE d DM young areas in these. three- -tea estates contributed to the pro- 
(e 00 duction of these:estates i in one- " the years 1929 tO .1932 
mE 4 a ut rud and- ue , 

: "S es that the costs deciced by. the trial Judge are excessive. 
pE Às regards the first contention it appears; from rule a of the 


C3 
x 


~ 
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‘rules of 1933 that the-export quota ofa tea estate was’ that: amount 
‘of tea Which bore the samie proportion to’ the’ crop basis of that 
‘estaté as the -tolal- Indian overseas éxport allotment bore to the 
total of the crop basis of all tea estates in India. By rule 3 the 
owner of a tea estate was required to furnish to the Committee a 
statement showing the crop.basis of such estate.on or before a 
certain date, The crop basis of a tea estate was: defined in rule 
1 (2)-of the said rules. ^ The crop basis of a tea .estate within the 
meaning of ‘rules 2 and 3, therefore, is the maximum production 
of a tea estate in any of the yetrs 1929 to, 1932 with the addition 
of an allowance. for.young clearings on the scales set forth in the 
first schedule attached to the rules. Rule 4 : provided that if any 
hardship was caused to a particular estate by the application of 
rules r .to 3 the. Govérnor-General-in Council might modify the 
application of these rules to that particular tea estate. - 


- The words, "crop basis" were defined in the- Rules of 1933. This 
definition excluded the allowances for special - hardship granted 
under rule 4. Clause (1) of the Schedule to the-Act deals’ with the 
saine subject. "The presumption, “therefore, is that the legislature 
_inthis clause used the same language in the same sense. The 
‘words “crop basis” in this clause, therefore, should have the mean- 
ing ‘given to them by this definition in the rule -of 1933. ‘The 
contention of the appellants is that this rule of presumption ‘does 
“not apply. The argument in support of this contention is this : 
In clause x of the Schedule to the Act of 1933 the words are “crop 
basis ascertained in accordance with the rules under the Indian 
Tea Control Act, 1933”. The words “the ‘rules under the Indian 
Tea Control Act, 1933” meán not only: rules 1 to 3. but all the 
rules including rule 4 under the Indian Tea Contiol Act 1933. 
The ‘allowances for special hardship ‘were granted under rule 4. 
They must, therefore, be a part of the "crop basis ascertained for 
:that tea estate'within the meaning 9I clause 1 of the Schedule to the 
Act of 1938. ee te ee i 


` In clause (1) it is stated that the D T for. special. hard- 
tip determined under rulé 4 are to be added to the crop basis 
ascertained i in ‘accordance with the rules. If the ‘allowances under 
tule 4 were already included in the crop , basis. “ascertained in 
accordance with the rules which according to the appellants 
include tule 4, why . are, theye! to be included, again in the crop 
basis ? Rowe x d r 


^. "The answer of the appiini js this : The power -of granting 
-allowances under rule 4 of the 1933 rules from year to year was 
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taken away by the new Act with the result that tea estates would 
not be entitled to claim any additional allowance on grounds of 
special hardship caused by the SESTAO of the new Act during its 
life-time. DE 


Under section-14 (3) of the new Act the crop basis of a tea 
estate may be re-determined- by the Committee if the Committee 
is satisfied that there exists grounds of special hardship arising out 
of circumstances not under the control of the owner or of any 
previous owners of. the estate and relating -to LE existing 
prior to the rst day of April, 1933. 

There is no other provision in the Act far allowances for special 
hardship on any other ground. i 

The contention of the appellants is that the reason for this 
omission was the provision in the last part of -clause 1 of the sche- 
dule, as one more hardship allowance granted under rule 4 of the 


~ 


1933 tules was considered by the legislature to be sufficient-to 


meet cases of hardship which might arise by operation of the new 
Act during its life-time. ` 

Now, what are the cases in which hardship is likely to be alse 
by operation of the new Act? Mr. Gupta said that these were the 
cases of tea estates which at the time when the new Act was passed 
were entirely young areas, His contention: was that although 
clause 2 of the schedule provided for allowances for young. areas, 
tea estates which consisted entirely of young areas would get no 
benefit under this clause. | 

The definition of young clearings in the rules of ` 1933 excluded 
the plantings of 1926 and 1927 with the result that, in view of the 
definition of crop basis in the rules of 1933, excepting the cóntri- 


butions, if any, from these plantings to the maximum production, 


in any one bf the years 1929 to 1932, of tea estates which consist 
entirely or in part' of plantings in :926 and 1927, no allowances 
could be included in their crop basis on account of any increase 
in the yield from these plantings during the life-time of the Act of 
1933. This caused hardship to these estates. Allowances were, 
therefore, made for such hardship from year to year during thé life- 


‘time of the Act of 1933 under rule 4 of the 1933 rules. As regards 


the plantings from 1928 allowances were made during’ the life-time 
of the Act in accordance with the table given in the First'Schedule 
to the rules of 1933. In 1937-38, therefore,.all areas plantéd with 
tea from 1926 either wholly or in part got ‘allowances. These 
were maintained by clause 1 of the Schedule to the Act of 1938. 
This Act, however, does not provide for allowances from year to 
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, year for (nter alia) natural increase in the yield from the plantings 


from 1926 during its life-time by any rule similar to rule 4 of the 
rules of 1933. The object of this omission was to bring such 
allowances under clause 2 of the Schedule to the Act of 1933. If 
at the time when the Act of 1933 came into operation the age and 


condition of the plantings from 1926 in a particular tea estate were 


such that there would be no natural increase in their yield during 


.the life-time of this Act, that tea estate would not get any allowance 


under clause 2 of the Schedule to the new Act and no hardship 


' would be caused to such a tea estate so long as the new Act would 


remain in force. Where, however, the age and condition of plam- 
tings from 1926 in a particular estate are such that there would 
be an increase in their yield during the life-time of the new Act no 
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hardship will be caused to such an estate alter the new Act comes - 
_ into operation as it will get an allowance under clause 2 of the 
. Schedule to the new Act. We are of opinion that the crop basis 


ascertained in the year 1937-38 referred to in clause r of the 


Schedule to the Act of 4938 means the crop basis as defined in 
rule 1 of the rules of 1933 and that it does not include hardship 


_ allowance granted under tule 4 of the said rules. 


. As regards the sccond contention, the first schedule of the 


-rules framed under the Act of 1933 specifies allowances in round 


figures for young clearings in each of the five years from 1933 to 
1938. ‘These allowances appear to have been roughly assumed to 
be the average production of tea per acre planted in a particular 
year. 

The crop basis of a particular tea estate in 1937-38 included the 


allowances for young clearings up to that year. The object of 


, the Act of 1938 was also to give proper allowances for young areas 


also based on assumed average production of tea per acre but 


y differentiated as stated in the next paragraph. This allowance 
. must necessarily absorb the allowances, if any, granted under the 


rules of 1933 in 1937-38. Clause (2) of the Schedule of the Act, 
therefore, would exclude allowance, if any, included in cause (1) 


of the said schedule. The allowances under clause (2) therefore, 


are supplementary allowances. - 
The rules of 1933 made no distinction between «diferent locali- 


ties in India. Clause (2)-of the. Schedule .of the Act of 1938, 


. however directs that distinction should be made between different 


X 


localities, s ' 
. The scale in Schedule I of the vals framed under the Act ‘of 


1938-cannot be the scale which the Central Government was autho 
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rised to fix by rules under clause (2) of the Schedule of the Act of 


1938 as these rules lay down that the allowances under clause a 


would.be the figures for each locality ee in the said achegue 
minus certain deductions. x nc 
In framing rules for supplementary: allowances under diusa z 
of the Schedule of the Act of 1938 the Central Government had 
to keep two.objects in view, viz., (1) the assumed average produc- 
tion of tea per acre in each locality and (2) the contributions fronr 
each garden in the locality already included in the crop basis deter- 
mined under clause r of the Schedule. Schedule r of-the rules 


“of 1938 contains the assumed average production per acre in each 


locality. Rules 4 (b) (r) and (2) refer to the -contributions already 
included in the ciop basis determined under clause 1 of the SEDEM 


' of the Act of 1938. 


Could the- Central: Government while carrying out the two 
objects of clause2) frame the rules in any other way? The appel- 
lants:said that both these objects could have been attained and 


-one definite figure could have been fixed for all gardens in each 


locality in India if by the rules it was provided that from the 

average production for each locality as mentioned in Schedule I of 
the rules the average of contribution for all gardens in each loca-' 
lity included in their crop basis determined under clause ı of the 

Schedule of the Act would be deducted. It is doubtful whether 

such an average could have been struck, or whether such average 

would have been a fair deduction. If by statute the Central 

Government had the power to frame rules as regards deductions it is 

not open to us to say whether the rules relating to deductions are 

fair or not. 

The figures TNT. in Schedule 1 of therules of 1938 are 
not stated in the rules to be the scales referred to in clause à "of 
the schedule of the Act of 1938. They are the assumed averages 
of production of tea per acre in different localities in India. The 
supplementary.allowances for a particular teà estate in each loca- 


‘lity under the rules in the figure fixed for that locality in Schedule 


I of the rules minus the deductions specified in rule 4 (b). The 
rules as a whole, therefore, carry out the two objects of clause 2. 


‘In -framing these rules, therefore,- the Central ‘Government did 


not exceed ‘its power under-clause a ‘of the Schedule of the 
Actes. - 07 | l De 
As regards the third contention We have no doubt that the 
learned Judge was right in holding that- there was satisfactory evi- 
dence of the yield. which the.young areas -in-the -three estates. in 


- 
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«question contributed to the production * ‘of these estates in one: of 
l me -years 1929 to 1932. ` : ] 

As regards the 4th contention the’ costs were entirely | in the 
discretion of the learned judge and we are not in a position 
to say , that thé learned Judge has. not used his discretion pro- 
.perly. i ie 
«x ; All the . contentions ET in these three appeals fail. The 
appeals are accordingly dismissed with costs. There will be, 


however, only one hearing ` fee in all these appeals. The hearing: 


fee in these three appeals is' assessed at thirty gold.mohurs. The 
other costs of the respondent will be assessed - under the Appellate 
Side Rules. The appellants,in each of these three fe will 1 pay 
one-third of the total costs. 


ACH Mee ae : Appeals m 


^ | Before Mr. Justice R. C. Mitter, and Mr. Justice 
C. C..Biswas. ' 


«2: ° MATI LAL DUTTA AND OTHERS 
^ t r F 3 : z . F 
0. 


sc. OBEJOY LAL (Alias) NATH CHAKRAVARTY , 
AND OTHERS.* bas 

p if maintainable—-Suit y soms - of ihe- assignees of morigagee—Other 

_ assignees of morigagee made par ties—Distribution Board distributing usseis 
cu company Decree, fra ming gf. 
A B, respondent No. 1 and the principal defendant in suit became liable to the 
Bagerhat L Loan Company Limited for certain sum, To secure the said sum he 
executed a mortgage in favour of the. said company. The company , thereafter 
fell into difficulties, with the' result that a scheme’ was prepared under section 153 


of the-Indian Companies Act” and -sanctioned By -the' Court. - By that scheme a ` 


body called the Distribution Board was :formed ‘and’ that -body was invested 
with the power of distributing the assets of .the company amongst its depositcrs 
and creditors i in satisfaction. of, their dues, By a resolution the said Board, after 


rateably reducing | them, fixed the dyes of the, several creditors, who are the two 


i * Appeal from Original Decree No. 250.0f 1939, against the decree of Priya- 
brata Sen, Esq., Additional Subordinate Judge of Khulna, dated the toth July, 
1939: ^! b E M PA ME MY x 
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"original plaintiffs and the pro-forma defendants Nos. a to 11 in this suit, and in 


pursuance Of the said resolution, the company transferred to those creditors, by 
several deeds of assignments, fractional shares in the said mortgage executed 
by B in favour of the company in satisfaction of their dues so reduced. The 
deeds of assignment weie executed on behalf of tlie epmpany by a director, who 
was authorised to execute the same by that resolution of the Board, The whole 
of the mortgage was assigned between the said p'aintiffs and pro-forma defen- 
dants Nos. 2 to 11, Two of the assignees filed the present suit to recover their 
share of the mortgage money after relinquishment of a part of their claim, In 
that suit the othei assignees were made pro-forma defendants. Of those pro 
forma defendants, defendants Nos. 3, 7, 8, 11, and’13 became co-plaintiffs and 
their share in the mortgage money was added tothe claim. The prayer wasa 
prayer for sale of^ the whole of the mortgaged premises, but court-fees were 
paid on the amount of the mortgage money payable in the shares of me original 
plaintiffs and the co-plaintiffs : ; 


Held, that the suit fcr recovery of the plaintiff's share in the mortgage cebt 
was maintainable as they joined the other co-mortgagees as defendants and 
asked for the usual mortgage decree and sale of the entire mortgage premises : 


Sunitibala Devi v. Dhara Sundari Debi Chowdhurani (1) applied. 
Quere. Whether such co-mortgagees would be able to withdraw their shares 


in the sale proceed by application in that suit on payment of proper court- ge 
or will have to institute sults for the purposc. 


- 


Appeal by the Plaintiffs. 

Suit by some of the assignees of the moitgagee. . 

Messrs. Rajendra Chandra Guha, Mahendra Kutiar Ghose, 
Nagendra Kumar Dutt, Provas Chandra Chatterjee and Joy Gopal 
Grhos¢ for the Appellants. 

Messrs, Manindra Nath Ghose and Bhagirath Charan Das for 


the Respondents. 
d C. A. v. 
The following judgment was delivered : 


Bejoy Lal Chakravarty, respohdent No. r and the principal 


- defendant in suit, became liable to the Bagherhat Loan Company, 


Limited (hereafter called the Company) ‘for the sum of Rs. 12,89t 
odd. To secure the said sum, he executed a mortgage in favour of 


the said Company on the 28th August, 1908. The C ompany 


thereafter. fell into difficulties, with tbe result. that à scheme was 
-prepared under section. 153 of the Indian Companies Act.and 


sanctioned by the Court. By that scheme a body called ‘the 


Distribution Board was formed and that body was invested ‘with 
the power of distributing the assets*of the Company amongst its 
depositors and creditors in .satisfaction of their dues. a reso- 


(1) (1919) L. R. 46 I. A. 272; 24 C, W. N. aos ei: L. R, 47 Calc. 175. 
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jution of the 3oth September, 1934 the said Board fixed (after 
“syateably reducing them) the dues of the several creditors, who are 
the two original plaintiffs and the pro-forma defendants Nos. 2-11 
_ in this suit, -and in pursuance of the-said resolution the Company 
transferred to those creditors, by several deeds of assignments, 
fractional shares in the said mortgage executed by Bejoy Lal in 
favour of the Company in satisfaction of their dues so reduced. 
The deeds of assignment were executed on behalf of the Company 
by a director, Kaliprossonno Biswas, who was authorised to execute 
the same by that resolution of the Board. The whole of the mort- 
gage was assigned between the said plaintiffs and pro-forma defen- 
dants Nos. 2 to 11. On the 16th July, 1935; two of the assignees 
filed the suit to recover their share of the mortgage money after 
_ relinquishing a part of their claim. In that suit the other assignees 
were made pro-forma defendants. Of those pro-forma defendants, 
defendants Nos. s, 7, 8, 11 and 13 became co-plaintiffs and their 
share in the mortgage money was added to the claim.. The prayer 
was a prayer for sale of the whole of the morigaged premises, but 
court-fees were paid on the amount of the mortgage money payable 
in the shares of the original plaintiffs and the co-plaintiffs. 

Many defences were taken by the mortgagor and they formed 
the subject-matter of five issues. All those issues were decided in 
fayour of the plaintiffs except one, namely, the 6th issue which is 
in the following terms: 

' “Ts the suit maintainable in its present orm and without pay- 
ment of court-fee on the entire mortgage dues. ' 

The learned Subordinate Judge answered that issue in the 
negative and dismissed the suit. In the .appeal the plaintiffs 
challenge the correctness of the decision on this issue. The mort- 
gagor defendant, besides supporting the decision of the learned 
Subordinate Judge on issue No. 6, has made the attempt to support 
the decree under appeal by challenging. the: correctness of the 
Court's finding on issue No: 3, which is in these terms : 

" Has there been any valid assignment of the bond dues in 
favour of the plaintiffs and co-plaintiffs by the defendant No. 12 
Bagerhat Loan Company, Limited. ” 
^ We may at once say that there are no iios on the record 
-which would justify us in reversing the finding of the learned 
Subordinate Judge on issue No. 3. The contention of the Advocate 
for the mortgagor is that the seal of the Company ‘was not properly 
‘affixed to the deeds of assignment. His argumént proceeds solely 
on the supposition that 1egulation. 76 of Table A of the first 
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is schédule to the Indian Companies Act is applicable to. this 
1942. Company, and as the seal of the Company had not been affixed 
MatiLal Dutta “in- the ‘presence. of two directors and of the Secretary of the 
Boy Lai Company or in the presence of persons appointed by the directors 
‘Chakravarty. as is required by that regulation, the deeds of assignment were not 





binding against the Company. The whole basis of the argument is 
‘that Table A is applicable to this Company. Section 266 of the 
Companies Act, however; provides that Table A would not apply 
unless it bad been adopted by a special resolution. : As the question 
was not raised by the mortgagor in-this form in the lower Court; 
. we cannot allow him-to urge it before us, for it. depends upon a 
question of fact not put in issue in the lower Court, namely whether 
there was a special resolution by which. Table A was adopted. 
The-question raised -by the plaintiffs appellants i is therefore the D 
material question in the appeal. cis 
The learned Subordinate Judge has given ilie ollowing reason in 
support of his decision on issue" No. 6. “He says that a mortgage is 
indivisible. One consequence of that*'theory- is that practical 
redemption is notallowable, except where the mortgage has been 
- - Split up either by consent of the mortgagee and the mortgagor or 
by operation of law, as where the mortgagee acquires part of the 
equity of redemption. Another. consequence of that theory, which 
according to the learned Subordinate Judge is a counterpart of the 
proposition that a mortgage cannot be redeemed in part, is that 
some of ‘the mortgagees cannot foreclose or sell the mortgaged 
properties for their fractional share. There would have . been 
considerable force in the reasonings of the learned Subordinate 
Judge, if the matter had been ses integra. But there is a decision of 
the Judicial Committee of the Privy Council [Sunitttala Levi 
Dhara Sundari Debi Chowdhurani (1)), which has to be carefully 
examined. The report of that case in 24 Calcutta Weekly Notes is: 
fuller and more helpful for the idetermination" of this point than the- 
report in L. R. 46 Indian Appeal, 272 or Indian Law Reports, 47, 
Calcutta Serics 175. -> Lo 

. The facts of that case were as follows: 

Sarat Cbandra.Roy Chowdhury, the last full owner, left bim 
surviving two widows, Dhara Sundari and Sorojini, and Sunitibala, 
‘a daughter by another wife. . Just after his death. his widows pro- 
pounded a Will said to have been executed by him on the zand 
November, 1903, the date of his death, and applied for Letters of 
Administration with a copy of that Will annexed. Sunitibala opposed 


— "'(1) (1919) L. R. 46 L.-A.7272; 24 C. W. N. 297 ; L L. R. 47 Cale. 175. 
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the grant, The Distiict Judge pronounced the Will to be a forgery 
and refused the grant. The widows filed an appeal against the 
decision of the District Judge. When that appeal was pending, 
the Administrator General of Bengal as executor applied for probate 
‘of an earlier Will said to have been executed by Sarat Chandra on 
the arst September, 1892. "The daughter-got more under-the earlier 
Will but very little under the terms of the later Will, which 
- practically gave the whole of the testator's estate to the widows. 
While these proceedings were pending, one in the appellaté Court 
and the other in the Court-of the District Judge; there was a 
compromise between the daughter and the widows. In considera- 
tion of the daughter promising to pay to each of the widows 
Rs.80,000- the appeal was withdrawn by the widows, who agreed 
to the grant of probate for the first Will. The compromise provided 
that if the daughter could not pay the money cash down, she would 
execute a mortgage in favour of the-widows to secure the moneys 
she had agreed to pay to tbem. In pursuance of this agreement 
she executed a mortgage deed in their favour on the sth March, 
1907, by which she hypothecated some properties—moveable and 
immoveable—to secure the payment of the aforesaid two sums of 
Rs. 80,000. In March, 1909, Dhara Sundari alone instituted the 
suit to recover the sum of Rs. 80,coo promised to her together with 
interest. Suritibala was the principal defendant. Sarojini, her 
co-widow, was also-made a defendant. In her plaint she also prayed 
for sale of a moiety share of the mortgaged premises in default of 
payment by Sunitibala-of the sum due to her. One of the defences 
of Sunitibala was that the suit as framed was not maintainable. 
The Subordinate Judge who tried the suit over-ruled this defence, 
as also other defences, and passed a mortgage decree in the usual 
form in favour of Dhara Sundari. On an appeal by Sunitibala 
this Court overruled her other defences, but upheld her ‘conten- 
tion that the suit as framed was not maintainable, The suit was 
not, however, dismissed on that ground, but an -opportunity . was 
given to Dhara Sundari to amend her plaint. She availed herself 
of that opportunity, and after the amendment of the plaint the 
case was remanded to the Court of first instance with certain 
directions. The amandment was in these terms: - 


-~ "If inthe opinion of the Court the plaintiff is held to be not 
entitled to a decree on the footing of a mortgage for the principal 
‘sum of Rs; 80000 then an usual mortgage decree may be passed 
in favour of the plaintiff and defendant No. 3 (Sorojini Debi)’ for 
the amount found due up to-the period of grace to be fixed by the 
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Court upon the basis of the entire mortgage money, that is 
Rs. 1,60,c00,” 

Sunitibala preferred an appeal to His Majesty in Council, ‘and 
Dhara Sundari filed a cross-appeal. The cross-appeal raised the 
question as to whether the suit as originally framed was maintain- 
able. The cross-appeal, however, was not pressed. In the appeal 
Sunitibla contended that the amendment ought not to have been 
allowed, and that even after the amendment the suit would not 
be maintainable at the instance of one of the mortgagees. Lord 
Buckmaster observed that there was one mortgage, and not two 
mortgages, one in favour of Dhara Sundari and the other in favour 
of Sorojini. He then observed that the proceedings were wrong 
in form, (that is to say, the original plaint was defective), but were 
capable of being amended so as to constitute a properly framed 
suit, and that it was not only within the competence of the High 
Court to make an amendment, but it was their clear duty to do 
$0. He observed that the amendment had not been properly 
worded, and made one point clear, and that was that where a 
mortgage is in favour of two or more mortgagees as tenants in 
common, one of them who is desirous of realising the mortgage 
property can sue by making his co-mortgagees parties defendants, 
and can-ask for a proper mortgage decree, but there could not in 
such a suit be a decree for a sum of money in favour of the mort- 
gagee defendants and against the mortgagor defendant. Lord 
Buckmaster, therefore, disapproved that part of the amendment 
allowed by the High Court which prayed for a mortgage decree 
in favour of both the plaintiff, Dhara Sundari and defendant No. 3 
Sorojini, the co-mortgagee, for the total sum of money due to 
them. As he held that the original plaint was defective in form, 
the effect of his judgment is that a co-mortgagee cannot as plain- 
tiff pray for sale of a proportionate part of the mortgage security. 
This is section 67, clause (d) of the Transfer of Property Act. The 
prayer must be for sale of the whole of the mortgaged premises. 
In the suit the account and enquiries must be directed in regard 
.to the whole of the mortgage debt but the decree for payment of 
money must be limited to the plaintiff co-mortgagee's share only. 
The net result of this decision is that a co-mortgagee whose share 
in the mortgage money is defined in the mortgage instrument or ` 
is otherwise ascertainable can sue for his share only, and a suit for 
his share will be maintainable, provided some other conditions are 
fulfilled. "Those conditions are : 

, — (1) that he must make the co-mortgagees defendants, 
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- — (a2) that he must ask for the usual mortgage decree, which must 

_ provide for all necessary accounts and payments in respect of the 

whole of the mortgage debt, that isto say, there must bea prayer 

for sale of “the, entire. mortgage premises, if the mortgagor failod 

to pay into Court Within the period of grace the amount that 
may be found due in respect-of the entire mortgage debt. 


"' “The preliminary decree must specify the entire amount’ due on 
the mortgage as at the date of grace and not merely what is found 
.due to the plaintiffs share at that date and direct the sale of the 
entire mortgaged premises in default of payment of the same. The 
consequence would be that if the morigagor’ pays into Court-the 
Said sum i. e. the total amount so found due—within the period of 
grace, the share found due to the plaintiff will be paid out to him, 
and the share of the co-mortgagee défendants keptin deposit. If 
there is default in paying that total.sum, -the final decree will be 
for sale of the whole of the mortgaged premises... At the execution 
' stage either the whole of the mortgaged premises or so much there- 


of as may be necessary tO satisfy the wo amount due on the. 


mortgage must be put upto sale, The rights of the parties can 
‘be worked out thus. -If the sale fetches a price equal to or greater 
than the said total amount, besides the costs of bringing the- pre 
perties to “sale, the due of the plaintiff must be’ paid out to him. 
If the sale of the whole of the mortgaged premises be insufficient 
to cover that amount, the plaintiff would be paid pro rata from the 
sale proceeds, and he can. obtain a decree under Order 34 Rule 
6 for the balance of his dues, provided that he is otherwise entitled 
to such a decree. [The head note of the report ‘of Susitibala’s 

‘case (1) in so far as it states that there can be no personal decree 
-in favour, .of “the co-mortgagee plaintiff appears to be wrong]. As 
the sale would be under a decree for sale of the entire mortgaged 
premises,the purchaser at the Court sale would get the property 
fréed of the mortgage, and the rights of the co-mortgagee defen- 
dants would necessarily be transferred to the surplus sale proceeds. 
-Whether such co-mortgagees would be able to withdraw their share 
in the surplus sale proceeds by application in that suit on payment 
of‘proper court+fees, or will have to institute suits for the purpose 


is a point on which there is a divergence of opinion [See for ins- 


"tance Lachhmt Narain and others v. Babu Ram and others (2) and 
Seth Bansiram ae y. Gunnia Naga Aiyar (3). On that 
l (1) (1919) L. R. 461. A. 273; 24 C. W. N. 397 ; L E R. 47 Calc. 175. 


(2) (1935) 154 I. C. 437. 
(3) (1930) 59 Mad; L. J. 928, 
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question we do not express any opinion, as itis not necessary at 
this stage. On the basis of the decision of the Judicial Committee 
of the Privy Council in Sunifibala's case (1), we must, therefore, 
hold that the plaintiffs’ suit for recovery of their share in the mort- 
gage debt is maintainable as they have joined the other co-mort- 
gagees as defendants and have asked for the usual mortgage decree 


and for sale of the entire mortgage premises. 


We accordingly set aside the decree of the lower Court and 
remand the case to that Court for passing the preliminary decree 
and if necessary, the final decree,’ on the lines indicated above. 
The Court must take account of the whole of the mortgage debt 
and find out the ofal dues as on the date of grace to be 
fixed by it. It must also find out the dues of the plaintiffs as at 
that date. In arriving at these figures the Court will take itto 
account the amount relinquished by the plaintiffs from their shares 
as also the question of the applicability of the Bengal Money 
Lenders Act. To determine the last mentioned question the par- 
ties would be at liberty to adduce evidence. If the Court finds 


- the Bengal Money Lenders Act to be applicable, it will take into 


account the relevant sections of that Act in determining the 


-amounts payable and in passing the preliminary and final decrees. 


The matter of instalments would be left in that case to the decision 


of the lower Court. 


The result is that this appeal is allowed with costs of both Courts 


to the plaintiffs The hearing fee of the appeal is ássessed at ro 
gold mohurs. B 


Let the record be sent down without delay. - - 


A. T. M. & 4 Appeal allowed : 
l Case remanded. 


(1) (1919) L. R, 461, A. 272 ; 24 C, W. N. 297 71, L. R. 47 Calc. 175 
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Before Mr. Justice A. G. Ë. Henderson: 
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EE Da Stak A: 
BIDHUMUKHI DEVI. AND ANOTHER. 


Bengal Money Inge Act (X B. C. of 1940), section. 36 (6)—Application for 
review—ZJurisdiction of Court to allow interest for the period between the 
- passing of ths original decree and the passing of the new _decree—section 36, 
if abrogates section 34 of the Code of Civil Procedure (Act V of 1908). 


On an application’ for review under section 36 (6) of the Bengal Money 
Lenders Act, the- Court ‘has power -to allow interest-for the period between the 
passing of the new decree -after the same has been re-opened subject to the 
provision in the Bengal Money Lenders Act that the total. interest paid is not 
to exceed the principal. -` 

HisLordship is of opinion that interest for period at 6 per cent per 
annum lessany profit derived by the decree-holder irom property taken in execu- 


` 


tion of the decree, subject toaethe provision of the Bengal Money Lenders Act, 


that tha total interest paid is not to exceed the principal, should be allowed. 
Section 34 of "the Cede of Civil Procedure is Affected by section 56 of the 


Bengal Money Lenders Áct to the extent mentioned i in the latter Act, Hence i 


, the power of the Court to allow interest for a period. subsequent to the one 
has not been taken away. ` ' 9s 

Conditions may be DUNT in us by ‘instalments : Promode Nath 
Sinha Roy v. Sm. Raseskwari Dassi (1) followed. 

"The fact that the:new ‘decree would- be fora’ larger sum ‘than the original 
decreewould be no:bat to granting relief on an application under section 36 of 
_the Bengal Money Lenders Act.-° 

Application under - section 2 5. of- he Proviricial Small Cause 
Courts Act. , ' 
Application for Teview under section Ti of ue Bengal Money 
Lenders Act, 1940. i . 
-The material facts will appear from the jadement : 


Messrs. A. N. Bose and Manindra: Nate Ghose for the Petitioner 


.. in No. 1414 Of of 1941. 
Messrs. Jitendra Nath Guha and Anil Kumar Das Gupta for ae 
. Petitioner in No. 050 of1941.- | 0, 1. > 


*Civil Revision Cass Nos. 1414, 1658 and 083 ae 1941; against the orders ` : 


of N. N. Mukherjee, Esq., Subordinate Judge, Khulna, (exercising the powers 
of Court of Small _ Causes) ‘dated the 31st October, 1941 and Maulvi Abdur 
Rabban, Munsiff, Second Court, Pagiya (Chittagong), dated 16th June, 1941, and 
Rai Saheb R; C. ‘Sen Gupta, Munsiff, Fourth Court at a a a dated a3cd 
April, 1941. - = + 

EPA DM L. i 174 ; 46. C. W.N.183. — 
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Messrs. Gopendra Nath Das and Nirmal Chandra Nandi for the 
Petitioners in No. 983 of 1941. 

Messrs. Chandra Sekhar Sen and Prafulla Kumar Chatterjee for 
Opposite Parties in No. 1414 of 1941. 

Messrs. Chandra Sekher Sen and Durgesh’ Prosad Das for the 
Opposite Pariies in No. 1658 of 1941. i 

Mr. Sharfuddin Ahmed for the Opposite Paries in No. 983 
of 1941. : 

Mr. Surajit Chandra Lahiri for the Deputy Registrar. 

The judgment of the Court was as follows : 

The question'common to all these Rules is whether, when a 
now decree in a money suit is passed on an application for review 
under section 36 (6) of the Bengal Money Lenders Act, the Court 
has jurisdiction to allow interest for the period „between the 
passing of the original decree and the passing of the new decree. 

There is nothing in section 36 of the Act itself which confers 
any such power; but the solution of the question depends upon 
the extent to which section 34 of the Code of Civil Procedure has 
been affected by the Bengal Money Lenders Act. 


On behalf of the debtors it was pointed out that both in an 
application for review under sub-section (6), and ina suit under 
sub-section (1) the substantial relief asked for is the re-opening of 
an existing decree, and it was suggested that the date upon which 
such an order may be made is quite irrelevant for the, purpose of 
calculating interest for the period subsequent to the filing of the 
suit, This argument would undoubtedly have had force, Af sec- 
tion 34 of the Code of Civil Procedure only empowered the Court 
to order interest up to the date of the decree. It however specifically 
empowers the Court to order further interest from the date of the - 
decree to the date of payment, or to such earlier date as the Court 
thinks fit, Thus, even though the date of the original decree be 
taken as the date of the decree referred to in section a4, the 
Courthas power to order interest on account of a subsequent 
period. 

It was conceded on behalf of the decree-holders that the wide 
powers conferred by the Code in this section have to some extent 
been cut down by the piovisions of the Bengal Money Lenders 
Act. But I have no hesitation in over-ruling the suggestion that 
there is anything in section 36 of the Bengal Money Lenders Act, 
which by implication abrogates section 34 of the Code of Civil 
Procedure. On the contrary, section 36 begins with the words: 
“Notwithstanding anything contained in any law for the time 


* 
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being in force”. Hence the existing laws are only affected to the 
extent laid down in the section. There is nothing in: that section 
itself to justify an inference that the power of the Court to 
allow interest for a period subsequent to the decree has been taken 
away. de l 

I accordingly hold that the Court'has power to order the pay- 
ment of interest for the period in dispute. Speaking for myself, 
I should allow interest for the period at six per cent per annum 
less any profit derived by the decree-holder from property taken 
in execution of the decree, subject to the provision of the Bengal 
Money Le nders Act, that the total interest paid is not to exceed the 
principal. "S 

It now remains to consider the application of this principle to 
the individual cases concerned. 


Civi] Reviston Case No. rar4 of rggr. 

On behalf of the petitioner (the decree-holder) Mr. Bose put 

forward an argument to the effect that, if it is found that the new 
decree will be for a larger” sum than the original decree, the appli- 
cation for review must be refused. I have had to deal with this 
argument before, and itis based upon the following words of sec- 
tion 36 (1): “Ifthe Court has reason to believe that the exercise of 
one or more of the powers under this section will give relief to the 
borrower": In most of these cases the substantial relief obtained 
by the borrower is the return of property which the decree-holder 
has purchased for a grossly inadequate sum in execution procee- 
dings. Now when,as in the present case, Mr. Sen on behalf of 
the judgment-debtor tells me that the new decree will benefit him, 
while Mr. Bose on behalf of the decree-holder suggests that it will 
really injure the judgment-debtor, I have no necessity to ask myself 
whether I have reason to believe that the, new decree will give 
_ relief to the borrower: JI am quite certain that it will. 
Any one with the experience of these cases must have been 
- struck with the great evil which is caused by the failure of decree- 
holders to make adequate bids for the judment-debtor’s property 
in execution sales. In my view the opportunity given to get rid 
ofsuch sales is the greatest boon which has been conferred on 
judgment-debtors by section 36. On the other hand if I felt com- 
pelled to accept Mr. Bose's argument, I should take very great 
care to see that in the exercige of my discretion under section 34 
I awarded interest at a rate sufficiently low to ensure that the new 
decree would be for a sum slightly less than the original one. 

On the principle enunciated above, the petitioner will be 
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awarded Rs. 125 as interest and Rs. 5o as costs on account of 
Other execution cases and these proceedings. It is not- disputed 
that the opposite parties are entitled to instalments, and the peti- . 
tioner to an order under sub-section (2) (e). | 

The rule is made absolute and the decree? made by the Small 
Cause Court Judge will be modified. The petitioner will get à 


. decree for Rs. 690/5/7. This will be payable in six annual instal- 


ments of Rs. rco, and a seventh instalment of Rs. go[s[7. The 
first instalment will fall due on the rst of October, 1942. In 
default of payment of any instalment the decree-holder will be 
put into possession of the property purchased on the aist of 
January, 1938, and the purchase money of Rs. 545 will be set off 


- -against so much of the amount of i: new decree as remains 
unsatisfied, i 


-- 
- 


Civi, Revision Case No. 1658 of rQgr. 


In this case the learned Munsif rejected the application firstly 


on.the strength of the argument put fprword by Mr. Bose, with - 


which I have already, dealt, : secondly because he thought that the 
petitioner is an unscrupulous man. ‘Neither of these reasons 


„isa valid reason and the petitioner. is HESS entitled .to 


relief. I 

On the principle enunciated above the opposite party is TS ` 
to Rs. 915 on account of principal, Rs. 247 -on account of interest 
up to the date of the suit, Rs. 330 for subsequent interest, in addi- 


~ tion to that costs of the suit in execution cases and the present 


proceedings Rs. 282. 
Mr. Sen has drawn attention to the fact that out of.the sale - 
proceeds Rs. 449 and Rs. 235 was paid to other creditors of the 


petitioner on rateable distribution. He has also paid a further sum 


of Rs.2r on account of another debt of the petitioner. . It is. 
obviously right that the opposite party should be reimbursed for 
these payments. It is clearly impossible to irclude them as part of 


‘the costs of the present proceedings. -But I should not be prepared 
` to help the petitioner ih revision unless he consented to have these 
E payments incorporated: in-the new decree. Mr. Guha gave the 


necessary consent. on his behalf. When these sums are included l 
the total inclusive of all costs cómes to Rs. 2174 From this must 
be deducted Rs. 150 on account of the opposite party's share in 
the sale proceeds of the property epurchased by 2 pany 
No. 3. ^ 

. Then in the second place Mr. Sen pressed me that. instalments 
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should only be granted on conditions, The case of Promode Nath 
Sinha Roy v. Sreemati Raseshwart Dassi (1), is an authority for the 
proposition that conditions. may be imposed. : The petitioner is 
undoubtedly a thorowghly unscrupulous man and has resorted to 
every conceivable device to evade payment of his debts. But from 
the ensuing discussion I have been, convinced of the difficulty of 
imposing any conditions that would be really effective. The best 
way to test the sincerity of the petitioner is to order fairly substantial 
instalments, go 

The Rule is made absolute.. The petitioners application for 
-Teview will be allowed. There will be a new decree for Rs. 2074. 
This will be payable in four annual instalments of Rs. sco anda 
fifth instalment of Rs. 74. The first instalment will fall due on 
the rst October, 1942. The petitioner will be 1estored to possession 
of the property purchased by the decree-holder, opposite party 
No. 2, on the 7th of October, 1939. In default of payment of any 
instalment opposite party No. 2 will be put into possession of 
this property, and the purchase price of Rs. 858 set off against 
so much of the new decree as remains satisfied. 


Civil Revision Case No. 983 of 1941. 


In this case the decree-holder- is the petitioner. The 
learned Small Cause Court Judge has allowed the application for 


review ; but the "petitioner is not entirely satisfied with the . 


result. à - 


In the new.decree there is a direction that the sale be set aside. 
Mr. Das contends thatthis is outside the scope of section 36 of 
the Bengal Money Lenders Act. The effect will be that, if he is 
restored to possession in default of payment of any instalment under 
sub-section (2) (e), he will be in possession without any title. On 
the other hand, Mr. Ahmed contended that, ifthe sale is not set 


aside, he will be in possession without a title when the new decree - 


is satisfied in full. 


It cannot be denied that there is considerable difficulty in this. 
matter. Indeed, Mr. Lahiri went so far as to say that he would be 
prepared to contend that when the original decree is reviewed, any 
sale held in execution of it will be automatically set aside. It is 
not necessary to consider that matter now. But-I shall ‘not make 
the position of the decree-holder more difficult by making an 


order setting aside the sale when section 36 itself makes no 


0) (1941) 75 C, L: l 174 ; 46 C. W. N. 133. 


Indra Sekhar 
Chakrabarty 


v. 
. Bidhumukhi Devi, 


280 


CIVIL, 


1942. 
Mar om 


Indra Sekhar - 
Chakrabarty 


v. 
Bidhumukhi Devi, 


x a 


* 


- 


THE CALCUTTA LAW JOURNAL, [Vor. 76. 


provision for such an order, but is specifically confined to making an 
order for delivery of ‘possession. 

Possession was delivered on the rrth of February, 1940. The 
learned Judge has found that the petitioner, has realised Rs. roo 
since by way of usufruct of the property. The evidence does not 
justify any such finding. Kabulyats have been executed in favour 
“of the petitioners by certain persons. The learned Judge has found 
that these documents are bogus. There is absolutely no evidence 
to support sucha finding and, in the absence of such evidence 
the profifs derived by the petitionets must be taken to be the rent 
reserved in the Kabulyats. 

The petitioners are entitled to a decree for Rs. 100 as principal, 
Rs. 40 as interest up to the date of the institution of the suit, at. 
six percent per annum they would get Rs. 96 as interest for the 
period between the original decree and the re-opened decree. But 
apart from the fact that they may realise Rs. 31 on the Kabulyats 
they cannot get further interest for more than Rs. 60 without 


exceeding the limits laid down in the Béngal Money Lenders Act. 


There is a further sum of Rs. roo on account of costs of the suit, 
execution proceedings and the present proceedings. 

The Rule is made absolute and the decree is modified. "There 
will be a new decree for Rs. 300 payable in six annual instalments. 
The first instalment will fall due on the rst of October, 1942. The 


. Order setting aside the sale is set aside. If the property is restored 


to the opposite parties under the last order, the purchase price of 
Rs. 250 will be set off against so much of the new decree as remains 
unsatisfied. : 


PR. Rules made absolute. 


= 
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Rlection ifi wépber-- District Board  Requisit d of seats. filled— Election 

20 of, returned candidate - - Bubséquegtly set -aside—Subsequené . ‘procedure— 

^ Bengal Local meee Government Act (ir B. c f 1685), sections 10(. d (2). 
18B, 19. ~ aoc i 


Where thé fequisite number of seats have. .been. actually filled at election - . 
ordered under sub-section (1) of section-10 ‘of Berigal Local Self- Government Act, 
but the election of the returned. candidate i is subsequently. set aside or-declared 
void under section 18B, the sequel fails to be- governed by the provisions of 
> section’ 19 ; in other words, as the place.of the elected member or members 
^becomes vacant by reason of the election havin g'become void under section 18B, 
.the yacancy or vacancies are required. to ‘be filled up? "bya frgsh election, and 
-it is not within the competence of Local Goveriiment, -purporting ` to act ‘under 
sub-section (a) of section Io, to dispense With- -such fiesh election and appoint 
the elected members themselves, "e Y ond. eu ` 


Sub-section (2) - of, section 1G-of the Bengal Local’ Self Geena Act 

contemplates a default - “In electing’ the requisite. number of members at an 

- election directed by the Local Government ` "uüder sub-section (1), .and does not ' 

"apply where-an election is held and the réquisite umber of successful candidates 

: returnéd,. but for an, of the reasons specified in section 18B the election of- > 
the fetnined candidates afterwards declared void. In such a case it is.not : 
possible to predicate that the prescribed proportion of elected members was not ae: 
filled at the election within the. meaning of sub-section (2). 


À person is .deemed to- be guy, elected before his name is published i in the 
- Gazette. Tu x : : > $ s 
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Appeal by the Plaintiff. 


: ` Suit for a declaration that the appointment of defendants Nos, à 
to 6 as. members of the District Board of Jessore was a teen and 
ultra vires and for an in junction etc. 


~ 


The material facts are stated in.the’ judgment. . 
Mess» s. Syed . Nausher ` Ali- 'and Joy. Gopal Ghose. | fo the 
Appellant. B : 
No one for the Respondents. a cum m a 
RI E. NEA 
* Appeal frora. TT Decree "Now 1020 of 1929, against the decree'of 
N. Banerjee Esq., District Judge of Jessore, dated the 22nd Febrüary, 1939, 
reversing that of Babu cs Mukherjee, Mansifi ds Cout, ma dated 
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The following judgment was delivered : 

C. C. Biswas :—This appeal is on behalf of the plaintiff and 
arises out of a suit instituted by him for a declaration that the 
appointment of defendants Nos. 2 to 6 as members of the District. 
Board of Jessore was illegal and ultra vires, and for an injunction 
restraining them from functioning as such members. The Province, 
of Bengal was joined as defendant No. x on the allegation that the 
appointment in question had been made by that authority. The 
learned Munsiff of Jessore who tried the suit in the first instance 
gave the plaintiff a decree. On appeal the learned District Judge 
has set aside that decree and upheld the-appointment of defendants - 
Nos 2 to 6 as members of the District Board. Hence the present 
appeal by the plaintiff. 

Tke question involved in this case turns on the construction of 
certain sections of the Bengal Local Self Government Act of 1885 
(Bengal Act III of 1885). By this enactment provision is made for 
the constitution of District Boards and Local Boards in the Pro- 
vince of Bengal. Section 7 lays down that a District Board shall 


consist of such number of members, not being less than nine, as the 


Local Government may, by notification, fix in this behalf, and may 
include elected and appointed members. The elected members are . 
returned by the various Local Boards functioning in the District. 
Paragraph 2 of section 7 provides that when a Local Board has 
been established in any District, such Local Board shall be entitled 
to elect such proportion of the whole of the District Board as the 
Local Government shall from time to time direct. The remaining 
members are appointed by the Local Government. -? 


The facts which are admitted in this case are that the Sadar 
Local Board of Jessore were re-constituted in September, 1936, and 
thereupon itbecame its duty to take steps to elect the requisite 
number of members to be returned to the District Board. Provi- 
sion is made for such election by rules framed by the Local 
Government in exercise of its powers under section 138(a) of the 
Act' Itso happened that for some reason or other, the Sadar 
Local Board’ failed to convene a specialm eeting, as required by 


Rule 54(1), to elect such members. This brought into operation 


sub-section (1) of section 10, which says ‘that if, within the time 
prescribed by the rules, the prescribed proportion of elected mem-. 
bers of any District Board is,.not duly elected, the vacancy or 
vacancies shall be filled by another election to be held on such date 
as the Local Government may notify. Acting under this provision, 
the Local Government fixed the 17th April, 1937, for holding an 
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election, and election was' duly held. The result was that defen- 
dants Nos. 2 to 6 were returned as the successful candidates. The 
election, however, was not allowed to go unchallenged. Proceedings 
were instituted for setting it aside, and itis not disputed that these 
` proceedings wére takeĝ under section 18B of the Act which specifies 
the grounds on which the election of a returned candidate ‘may 
be declared void. It will be seen that this section speaks of “ the 
‘election of a returned candidate” being delared void, not of 
setting aside an election in its entirety without reference to any 
specified candidate. This is, however, the only provision in the 
Act for calling in question the validity of an election, By the rules 
framed under section 138 the Magistiate of the District has been 
appointed as the authority to decide all disputes relating to elec- 
tions under ‘the Act ; and, so the objections of the present election 
were preferred to the District Magistrate of Jessore. The District 
Magistrate in the result set aside the whole election, which must 
mean that he set aside the election of all the five returned 
candidates. : 


The question arises as to what was the proper procedure to be 
followed thereafter fo: the purpose of filling up the vacancies so 
created. The plaintiff's contention is that section 19 indicates the 
correct procedure, in so far as it distinctly lays down fer alia that 
when the place of an elected member of a District Board becomes 
vacant by reason of his election having become void under 
section 18B, a new member shall be elected to fill the place. And 
jtis only if within the time prescribed by the rules, no new member 
is duly elected, the Commissioner may appoint a new member to 
fill the place. On behalf of the contesting defendants itis urged 
that the position which arose in this case was governed by sub- 
section (2) of section 10, This sub-section provides that if for any 
reason the prescribed proportion of elected members is not filled at 
any election ordered by the Local Government under sub- 
section (1), the Local Government may appoint a member or 
‘members to make up that proportion, and any person so appointed 
shall be deemed to be a duly elected member. 


The Provincial Government in this case actually followed the 
latter proceduié. The annulment of the election of the five candi- 
dates by the District Magistrate was regarded as having brought 
the contingency contemplated in sub-section (2) of section ro into 
existence. In other words, the Local Government considered that 
the case was to be treated as one where the prescribed proportion of 
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EIE EET elected- members had notbeen filled ‘at, the election held-on rap 17th | 
13945 — -of April, 1937. p GP LP QAI Xo po ue 


jc o i The learned Munsiff was pur opinion » that: this was not the correct a 

Province of Bengal. ` yiew. According to him the case was noteone “for~ action ` under. 

' Ç. C, Biswas, F. sub-section (2) of section ro. al, all, but -under section 19. In that 
RES "view he decreed the suit. The learned District Judge, on the other 

. hand, was of.opinion that the case fell under sub-section (a) of 


section Io and. not under section 19. a 


Haying ‘considered ‘the evant! provisions, I am inclined, to 

agree- with: the learned "Munsiff. .Sub-section (2) of section. (10), i in. 

à my opinion, contemplates a default in electing the requisite number | 

|: - "> of members at an election directed by the Local Government under ` 
“sub-section (1), and does- not apply where an election is held. and. 
| “thie requisite number of. süccessfül candidates returned; but for 
P any < of the reasons specified-in section 18(B) the election of . thé 
Ltd returned candidates i is afterwards declared void. In such „a case, a8 

| I understand thé matter, it is not possible to predicate that the - 
Z ` prescribed portion of elected members was not filled at. the election 
within the*meaning of sub-section (2). The- Local-Board here did 
;hold an election on the r7th.of April, 1937, as ordered by the. 
Local Government ündér sub-section (1) of section ro. "Thàt 
: .- election purportéd -to be held in accordance with rules.: prescribed - 
under section 138, The total number of members required to be. 
returned was fully made up, and it is difficult. to seé how it can be - 
peram ^ ^^ „said that the prescribed. proportio. of elected members was nbt 
Rd ^ filled at such election.” It may be that’. the procéedings for setting | 
- aside the election -before the District Magistrate commenced before 
ET the names of the elected members : were published in "the Calcutta 
C. tds Gasette under - rule 60, but there is, nothing in-the Act or the Rulés 
* to show that a.person is not to ‘be deemed to be duly'elected until 
the. publication of his. name..in the Gazette,- There is no room- 

“therefore, for an argument. that. because the names of deféndants - 
"^ "- Nos, 2 to 6 had not. been” published in the Calcutta Gasette, their 
- elections should be deemed not to, have been held atall, ånd that 
from that point of yiew, there was such default -că the. -part of the 
_ Local Board as to justify or call ‘for action winder: ‘sub-section (2) of 
section’ ro.. Apart from this, the language: used in 'Sub-section (2) of. 
4 section rò should be observed,- Ttedoes not say “if the prescribed 
l proportion of elected’ member- is mot duly elected, ” -but uses the- 
D e -words “is not filled,” ` These, words unquestionably _ ‘refer to the- 
stage at which the result of the election is declared, not ot necessarily- 
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; to the later stage When“ the names of the returned candidates are 
officially published in. the Gazette. m 


Where, therefore, the requisite number of seats fave been 
actually filled at election ordered. under sub-section (1), but the 
election of the refurned candidate is subsequently set aside or 


‘~ declared void under section 18 B, the sequel, in my opinion, fails 


to be governed by the provisions of section 19 j ; in other words, 
as the place-of the elected member or members becomes vacant 
by reason‘of the election having become -void under section 18 B, 
the vacancy or  vacanties are required. to be filled up bya fresh 
election, and it is not within the competence of Local Government, 
purporting to act under sub-section (2) of Section 10, to dispense 
‘with such fresh election and ‘appoint the elected members tbem- 
selves. In so farasthe Local Government did so inthe present 
case, their action was clearly outside the fcur corners of the statute. 
` I must hold, therefore, that the appointment of defendants Nos. 2 
to 6as members of the-District Board, in consequence of their 
_ prior election having bean sét aside, was ultra vires. The plaintiff 
- is, thereforé, éntitled to a - -decree that these | defendants were not 
-validly appointed- as: such members and a perpetual - injunction 
must go against them restraining them from functioning ‘as such 
‘members. As to whether a fresh election may or may not be held 
now under section 19, is a question on which I ou no 
Opinion. i i 
~ The result is that this appeal is allowed, the judgment and 
decree of the learned . District Judge are set. aside and those of 
thelearned Munsif restored. -As there is no appearance on be- 


half: of the defendants in this Court,.I make no 
this "Court; 5 but the appellant wil be ae 
~ -lower appellate Courte ©  — j 


A. T, M, = 
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"order for costs in 
-to his costs in. the 


` Appeal allowed. 
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FEDERAL COURT. 


Present: Sir Maurice Gwyer, Knight, Chief Justice, 
Mr. Justice S. Varadachariar and Mr. - 
Justice Zafrulla Khan. e 


ADMINISTRATOR, LAHORE MUNICIPALITY 
^ €. 
DAULAT RAM KAPUR. 


[ON APPEAL FROM THE Hics- COURT OF JUDICATURE 
AT LAHORE.] 


Appeal to Federal Court—Competency of—Parly to proceedings, if to be de jure 
party—Superseded | Committee, if to be party—Formal defect —Provincial 
Legislature, 1f can impose duty on sall—Eniry No. 47 of List I and Entry 
No. 40 of List H of Schedule VII of the Constitution Act, 2 


A Provincial Legislature has no power to make laws with respect to salt. 
Salt is specifically included in the entry in the exclusive Federal list. 


Assuming that the Central Government's powef to levy any impost on salt | 


is derived from entries Nos. 44 and 45 of List I and that entry No. 47 of List I 
was not intended to include the power of levying taxes or duties, section 1co(t) 
of the Constitution Act wholly deprived the Provincial Legislature to make laws 
with respect to salt, salt being specifically included in the exclusive Federal List, 


Iu April, 1958, the appellant, Administrator, Lahore Municipality, had been 
exercising the powers of the superseded Municipality of Lahore, published a 
notification imposing octroi duties at varying rates on goods imported into Lahore 
and salt was one of the commodities specified. In October, 1939, the respondent 
brought some salt into the Municipal limits, and paid the duty on protest. He 
later applied for refund of the amount, When the matter was taken on abpeal 
to the Deputy Commissioner, he- referred to the High Court the question 
whether the said notification w;s authorised by law so far as it related to the 
impost on salt, The learned Judge who heard the reference held that in impos- 
ing a tax on salt the appellant had transgressed the limits of his authority under 
the law. In the title of the judgment of the High Court the **Municipal Com- 
mittee, Lahore" was described as the respondent. The appellant appealed to the 
Federal Court : . 


Held, that the appeal was competent. The proceedings before the Deputy 
Commissioner and the reference by him to the High Court were not framed on 
the lines of formal pleadings, The appellant was virtually treated therein as 
opposite party. i 


That the appellant and not the "superseded Committee, wasa proper party 
to the appeal, i 


' Even if it be considered that the supersede Committee should be appellant, 
the defect was one purely of a formal character which could be cured by 
amendment, 


*- 


- 
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Federal Court Case No. rz of 194r. 


M. Gem (Advocats General of the Punjab) (Kamal Kishore 
Kaísada with him) instructed dy B. Banerjee Agent for the 
Appellant, * “ 

Rat Bahadur Harish Chandra (Radha Mohanlal with him) 
instructed by Gan2a£ Rai Agent for the Respondent. 


Sir Brojendra, Mitter (Advocate General of India) (H. R. 
Kastmi with him), instructed by X. Y. Vanarkar, Agent, was also 
heard. . 

The judgment of the Court was delivered by 


Varadachariar, J.:—This appeal arises out of proceedings 
taken by the respondent to challenge the validity of the imposition 


of an octroi duty ^on salt by the Administrator of Lahore. Under ' 


section 61(2) of the Punjab Municipal Act, rgrr, the municipal 
administration is empowered, with the previous sanction of the 
Provincial Government, to impose any “tax which a Provincial 
Legislature has power to impose in the Province under the Govern- 
ment of India Act, 1935.” In April, 1938, the appellant who, 
under section 238 of the Municipal Act, had been exercising the 
powers of the superseded Municipality of Lahore, published a 
notification imposing  oétroi duties at varying rates on goods 
imported into Lahore, and salt was one of the commodities specified 
in the schedule under the heading “ articles of food and drink”. 
In October 1939, the respondent brought two maunds of salt into 
the municipal limits and, with the evident object of making it a test 
case, he paid the duty under protest and later applied for 
refund of the amount. When the matter was taken on appeal to 
the Deputy Commissioner, under section 84 of the Punjab Muni- 
cipal Act, he referred to the High Court the question whether the 
notification above referred to was authorized by law so far as it 
related to the impost on salt. The learned Judge who heard the 
reference held that in imposing a tax on salt the appellant had 
transgressed the limits of his- authority under the law. The 
appellant now appeals to this Court. 

On behalf of the respondent, a preliminary objection was-taken 
to the form of the appeal. It was contended that only a party to 
the proceedings in the Court below could appeal to this Court and 
that the Municipal Committee and not the Administrator, was the 
party in the High Court. It was also urged that as the Municipal 
Committee had been constituted by section 18 of the Municipal Act 
a body corporate with perpetual succession, its supersession did not 
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put an end to the Corporation. and that all legal proceedings by or 


against the Corporation must, as provided imthat section, be insti- 


tuted only in the name of the Coiporation. These objections seem 
to us devoid of substance. The proceedings before the Deputy 
Commissioner and the reference by him to the High Court were 
not framed on the lines of formal pleadings; but taking them as a 
a whole it would appear that it was the Administrator who was 
treated therein as the opposite party, though in the title of the 
judgment of the High Court the “ Municipal Committee, Lahore ” 
is described as the respondent. The provisions of section 18 of 
the Punjab Municipal Act relating to the corporate character of 
the Committee and the manner of suing must be read subject to 
the provisions of section 23*(2) which lays down the consequences 
of a supersession. It may be (as held in Mahamahopadyaya 


Rangachariar v. The Municipal Council of Kumbakonam (1) thata ` 


supersession has not the effects of a dissolution and that when 
another Committee is constituted in the place of the superseded 
Committee, it is a revival of the old Corporation and not the 
creation of a new one. But during the period when the .order of 
supersession is in force, the statute makes it clear that all.the 
members of the Committee vacate their seats and that all the 
powers and duties of the Committee are to be exercised and per- 
formed by the Administrator. It seems to us that we should be 
carrying the legal fiction to a needless length if we, insisted that even 
in this state of facts, proceedings must be taken only in the name 
of the dormant corporation. It has not. been disputed that the 
person competent to take proceedings is the Administrator ; and 
even if the true view should be that he should take proceedings in 
the name of the Committee, the defect is one purely of a formal 
character which can be cured by amendment. = 


The decision of the question of law arising in the case turns on 


the combined effect of entry No. 47 of list I and entry No. 49 of 


List II of the seventh schedule to the Constitution Act. Under 
the latter, a Provincial Legislature is entitled. to levy “ cesses on 
the entry of goods into a local area for consumption, use of sale 


therein” ; and the appellant claims that the octroi duty in question 


falls within this description. The respondent contends that this 
entry must be interpreted in the light of entry No. 47 in List I 
which makes salt a subject within the exclusive control of the 


Federal Legislature. One way of putting the respondent’s arguments 
is to say that, reading the two Lists together, the general description 


- (1) (1906) I. L. R, 29 Mad. 539. = 


c7 


4? 
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“goods” in eniry No. 49 of- List II- must be understood as referring 
to goods other than salt. “It is also contended that under 
section roo(1) of, the Constitution -Act, the Provincial Legislature 
has expressly -been denied the power to make laws with respect 
to salt, since “salt” is*ne of the matters enumerated in List I. 
Both these contentions were upheld by the learned Judge who dealt 
with the case in the High Court and he’ was also of the opinion 


that section Lad of -the Constitution Act lent some support to 
this view. 


In support of this appeal .it has been counde by the 


Advocate-General of the Punjab that the learned Judge erred in 
treating entry No. 47 in List I as the source of the Central Legis- 
lature’s authority to impose any duty or tax on salt, and that he also 
eired in relying upon section r4o-as though it were a charging 
section. By a reference to various entries in Lists I and II counsel 
attempted-to show that, whenever a power to tax was intended to be 
conferred, it was expressly given; and he urged thata general 
mention of, a subject as in*entry No. 47 was only meant to give a 
general power of control and had no relation to powers of taxation. 
He invited attention in this connection to entries Nos. 19, 26, 28 
and 33 of List I and compared them with entries Nos. 44, 58, 57 and 
46. He likewise compared entries Nos. 21 and 36 of List II with 
entries Nos. 43 and 5o in the same List, and entry No. 52 of List II 
-with entry No. 32 of List III, On‘this footing, he argued that so 
far as the levy of tax or duty on salt was concerned, the subject 
.must be deemed to be provided for only in entries Nos. 44 and 45 


of List I and that as the impost now in- question was not in the | 


nature of a customs duty or excise duty, there was no reason for 
restricting the scope of the general.language.used in entry No. 49 
of List II or for ‘bringing into operation the prohibition enacted in 
, sub-section (x) of section 100 of the.Constitution Act. 


An examination of the entries in the three lists lends some 
support to counsel’s contention as to the lines on which the lists 
have.been framed. But we are- not prepared, nor do we think it 
necessary for the purpose of this case, to- accept that-contention in 
itsgenerality. We hesitate at any rate to say that. the powers of 
-the Central Legislature to impose duties or taxes on -salt must be 
limited to those derivable under entries Nos.-44 and 45 of List I. 
‘It is‘true that section 140 of ‘the Constitution Act is not a charging 
section and that it occurs in a " chapter dealing with the distribution 
of revenues between the Federation and federal units. But the 
express mention in that section of' “ duties on salt ” separately from 
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“ federal duties of excise” and “export duties " rather suggests 
that duties on salt were not contemplated. as falling under entries 
Nos. 44 and 45 of List I. Counsel suggested that the separate 
reference to duties on salt might have been made witha view to 
include fort duties thereon under the heads of revenue divisible 
among the federal units. This is a possible explanation ; but it is 
nevertheless difficult to get rid of the impression that duties on salt 
were regarded as a category -by themselves not comprised under 
the headings of excise or customs duties. Such separate treatment 
would indeed seem to be justified by the fact that unlike other 
goods which may form the subject of excise or customs duties, salt 
is in a sense a state monopoly in this country and its manufacture, 
transport and sale are subject to state control. It was for this 
reason clearly that entry No. 47 of List I included salt in the ^ 
exclusive jurisdiction of the Central Legislature; 

Assuming however for the sake of argument that the Central 
Government's power tolevy any impost on salt must be derived 
only from entries Nos. 44 and 45 of List I and that entry No. 47-was 
not intended to include the power of levying taxes or duties, the 
objection based upon section roo(r) óf the Constitution Act would 
nevertheless remain, so long as salt is an entry specifically included 
in the exclusive Federal List. The appellant’s counsel would read 
entry No. 47 as though it said, in terms, “salt, except taxation.. ” 
We do not think that this is legitimate or permissible. It is one 
thing to say that the entry does not authorize taxation, but it isa 
different thing to say that taxation is exc/uded, as that will make a 
material difference in the operation of sub-section (1) of. section roo. 
If taxation is specifically excluded from entry No. 47 in List I, the 
effect will be to take away gro tanto the prohibition against Provin- 
cial Legislation imposed by section rzoo(r)  Itis,.omthe other 
hand, quite conceivable that even without the power of taxation, 
Parliament should have desired that the Central Government and 
the Central Legislature should retain exclusive control over salt and 
to prohibit any kind of interference with it by Provincial Legis- 
latures. It is, for instance, common knowledge that public opinion 
in this country has always insisted that salt should be made avail- 
able to the people at the lowest possible price ; but the recognition 
ofa power in the Provincial.Legislature to impose duties on salt, 
whether for the benefit of provincial revenues or for the benefit of 
local authorities, might materially àffect the policy of "the Central 
Government in this respect. 


It is noteworthy that in respect of opium and petroleum, the 


~ 
a 


on 
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exclusive jurisdiction of the Centre is limited: by the words ‘ so far 


, as regards cultivation and manufacture or sale for export " in entry 


No. 31 and the words: “so far as regards posséssion, storage and 

transport " in entry No, 32. Such alimitation justifies the view 
(confirmed by entry NS. 40 of List II) that the Provincial Legis- 
latures are not wholly deprived of jurisdiction with -reference to 
these goods. But the reference to salt in entry No. 47 is unquali- 
fied ; and therefore it is not possible to put. any limitation upon 
the extent of exclusion of provincial interference, so far as this item 
is-concerned. A comparison of, entry No. a in List 4 with entry 
No. ro of -the same list is instructive in this connection, as showing 
an instance of the total exclusion of provincial jurisdiction in 
respect of naval, military. and air force works while recognising the 
' possibility of Provincial Legislation even in respect of works lands 
and buildings belonging to the Federation if and so far as they are 
not naval, military c or air force works. In the view above stated, it is 
unnecessary to discuss the distinction. sought to be drawn between 
cesses and taxes, because, if the Provincial Legislature is wholly 


“precluded from dealing with salt, it is immaterial whether the 


proposed impost is one by way of tax or one by way of cess. 

It may bea question whether, notwithstanding: the generality of 
“entry No. 47 in List I, a Provincial Legislature may. not enact 
legislation which only incidentally affects salt [See- GaZ/agAer v. 
Lynn (Y) and’ see: also observations in Attorney-General for the 
Dominion of Canada v. Attorneys-General for the -Provinces of. Onta- 


-rio Cubboc and Nova Scotia (a). But that question does not arise in 


the present case. When taxes are imposed specifically upon a 
number of items, only some of which are within the jurisdiction of 
the Legislature which imposes them, the validity of each impost 
can be dealt with by ‘itself and there is no: question of the one 


-affecting-the other. The situation is not parallel fo one- in which 
-Legislation whose main object or pith and substance is legitimate is 
_ sought to.be invalidated merely on the ground that it incidentally 


. affects something outside-.the sphere ia to- the ee 


Which has enacted it. 


The appeal fails £nd is dismissed with « costs. 


AT. M. 


^- 


(x) [1937] A. c. 865. MEN 
(9 [1898].A. C, 700, (716). , 


Appeal dismissed. i 
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APPELLATE CRIMINAL. . 
Before Mr. Justice C. Bartley and Mr. Justice R, F. ATA : 


NIHARENDU DÜTT MAJUMDAR 
; De € we RR: 
'KING-EMPEROR.* 


Ultra Vins iuda. Legislature, power of, to pass Defence of India Act— Govern- 
ment of India s 1935» sections 102, 316. i " 


"a NL 
i 


* 


It is within the powers of the, idas Legislature to pass the Herne, of 
India Act. 


The meaning ob section 316 of the Goverament of India Act, oe ig ; that 
the powers conferred by all the provisions of the Act for the time being in. 
force on the Federal Legislature are exercisable by the Indian Legislature and it 


- 


‘was not necessary in order to confer on the Indian Legislature the powers con- 


ferred by section 103 of the Act to refer specifically to that section. 


Appeal under section 410 of the Code of Criminal Procedure by 
the Accused. 


The accused was convicted and sentenced andes tule 38 " of 
He was charged under Rule 34 (6) 
of the Defence of India Rules for making a speech at a public meet- 
ing on the 13th April, 1941, as being a prejudicial act .within the 
meaning of rule 34 (6) (e) of the Defence of India Rules. 


The other material facts appear from the judgment. 


Messrs. B. Das, P. K. Bose, S. C. Talukdar, Alani Kanta Roy 
and Nikhil Chandra Talukdar for the Appellant. 


Messrs. Hamidul Hug and Nirmal Kumar. Sen for the Crown. 
The following judgments were delivered : 


Lodge, J. :—This is an’ appeal against conviction and sen- 
tence under rule 38(5) of the Defence of India Rules. The appel- 
lant was placed on his trial on a charge of having done a, prejudicia] 
act within the meaning of Rule 34 (6). of the Defence of. Indid 
Rules by making a speech in Beadon Square at a public, meeting 
on the 13th of April, 1941. He was tried by. the- Additional Chief 
Presidehcy Magistrate of Calcutta, was found guilty and‘ convicted 

‘and sentenced to pay a fine of Rs, soo only and in default to 


undergo six months’ Porn. imprisonment. . A substantive sen- 
a 
*Criminal Admitted Apia No. 4 471 of 1941, against the duse of W. 
Islam Esg., Additional Chief Presidency Magistrate, eee dated the aist 
july, 1941. a 


~ 
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tence of imprisonment was also -passed namely that he be detained 


till the rising of the Court. Against ot conviction and sentence 
the present appeal has been filed. 


The fact that the appellant made a speech: ‘at the time and ` 


place alleged by the prosecution has not been disputed and it has 


been proved satisfactorily by the evidence laid before the. Addi- 


tional Chief Presidency Magistrate. Three arguments have been 
. Placed before us namely (1) that the making of the speech ‘in 
question cannot be regarded ` as doing a prejudicial act inasmuch 
as the speech does not in any way come within the purview of 
‘Rule 34 (6) ofthe Defence of India Rules ; (2) that the Defence 
of India Act and the Rüleà passed thereunder had lapsed~ owing 
to the fact that the Act itself was enacted by the Indian Legislature 
after & proclamation of a state of emergency by the Governor- 


General under section 102 of the Government of India Act, 1935, 


and that proclamation had not been approved^by resolutions of 
both Houses of Parliament as provided by section 102 (3) (c) of 
the Government of Indie Act ; and (3) that in any casé the Defence 
of India Act was ultra vires of the power$ of fhe Indian Legislature 
inasmuch as section 316 of the Government - of India Act does not 
in terms refer to the powers conferred by section 102 of the Govern- 
ment of India Act. 


With regard to the speech itself we have read the Oi very 
“carefully and we have had the advantage of hearing learned Counsel 
„as to the interpretation which should be placed upon the speech. 


In our opinion, the speech definitely was a prejudicial act within | 


the meaning of Rule 34 (6) (e) of the Defence of India Rules. In 
the speech, which was made on the anniversary of the Jallianwalla 
Bag incident, the speaker at first referred to the war of 1914 to 
1918 and he hopes thatas a result of that war. India would be- 
come free and self-governing. Thereafter, he referred to the 
, Jallianwalla Bag incident and suggested that this was the reward 
‘of India’s attempt: to make the world safe for democracy. There- 
after, the speaker went on to referto the riots in Dacca and the 
communal disturbances in general. He suggested to his audience 
very clearly that the 1iots in-Dacca and the communal disturbances 
were the resült of the activities of persons deliberately encouraged 


oa by the ‘British Imperialism’. He suggested to his audience that 
. the Governor of Bengal i in person and the Ministers. of the Bengal 


. Government were encouraging communal disturbances and were 
discouraging all persons. who sought to ‘put an end to communal 
disturbances. He definitely ‘suggested that this-was their deliberate 
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_ policy and that though the Defence of India Act was being used 


to discourage those who sought to put an end to communal dis- 
turbances no action was being taken against persons who fomented 


. such trouble. It seems to us that on a fair reading of that portion 


of the speech which has been transiated and placed on the record, 
that the object of the speech was to bring into hatred or contempt 
or to excite disaffection towards the Government established by law 


. in British India and more particularly in Bengal. 


The learned Counsel appearing on behalf of the appellant has 
drawn our attention to the factthat the report which is on the 
record does not purport to be & report of the entire speech but 
merely of the first portion thereof. ‘That this is correct is seen 
from the report itself where the Reporter has noted as follows: 
“the next portion of the speech could not be taken down as I was 
too tired”. It has been argued by the learned Counsel that with- 
out the entire speech it is not possible to decide whether or not 
the speech could be regarded: as a prejudicial act. We have given 
our earnest consideration to this argument but we are of opinion 


that there is sufficient indication in the speech on the record ‘to 
. Show that the portion proved amounted toa prejudicial act. We 


are satisfied, therefore, that the making of the speech wasa pre- 
judicial act within the meaning of the Defence of India Rules and 
that unless it can be shown that the Defence of India Act was: 
either ultra vires or no longer in force, the appellant -was rightly . 
convicted. l 

The learned Counsel for the appellant contended that there 


. was no material on the record to show that the proclamation of 


the Governor-General made uncer section 102 of the Govern- 
ment of India Act, 1935, had been approved by resolutions of both 
Houses of Parliament. Apparently, there was no such evidence 
on the record in the Court below, but we are entitled to take 
judicial notice of Acts of Parliament; and the official reports of 
the proceedings in the House of Commons and inthe House of 
Lords have been placed before us by Mr. Hamidul Huq appearing 


‘for the Crown to oppose this appeal. The official report shows 


that the proclamation of emergency was placed before the House 
of Commons and approved by that House on the 15th February, 
1940, and was placed before the House of Lords and approved by 
that house on the 6th of February, rg4o. As the proclamation 
was apparently made on the 3rd of September, 1939, it is clear: 
that it was approved by both Houses within the statutory period 
provided by section 102 (3). It follows, therefore, that there is 
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^7 no- substance in the argument ‘that the Defence at Tada Act - 


was no- longer i in force at the time pue act „complained of was 
performed. i 

Lastly, it has been argued that Gamia as ‘the’ Defence of - 
India Act was an Act of the Indian Legislature it was ultra vires of 
the powers of the Legislature. - Mr. Das for. the- appellant argued 


- that undet. Section ro2 of the Government of India Att, 1935, such 


an Act can be enacted by the Federal Legislature only, and inas- 
much as section 316 did notin terms réfer to section.102 of the 
Government of India Áct, such.an Act could not be enacted “by the 


Indian Legislature. In our opinion, there is no -force in this con- 


tention. Section 316 of the Government of. India Act, 1935, lays 


‘down that’ "the powers conferred by the provisions: of- this Act 


for the time being in force on the Federal Legislature shall be 
exercisable by Be indian Legislature and accordingly references 
in those provisions to the Federal Legislature and Federal Laws 


- shall be construed as references to the Indian. Legislature and 


Laws of the Indian Legislature”. In our opinion, the clear meaning 
of. this section is that the powers conferred by all the provisions of 


- the Act for the time being iníforce on- the Federal Legislature 


should be exercisable by the Indian Legislature and it was not 


? 


necessary in order to confer on the Indian Legislature the powers 
conferred by section 102. of the Act.to refer specifically to that 
section, We are satisfied that it was within the powers of the 


Indian Legislature to. pass the Defence of India Act. We, therefore, 


hold tbat there is no substance in this argument also. 


In. the result, therefore, we hold that the appellant was rightly - - 


- convicted and «o sentence, in our opinion, is not' excessive. We, 


therefore, order that the appeal be dismissed. 
Certified under section 405 (1) of the- Government of Indig Act 


that the case involves a substantial question” of law £ as to the inter- 


pretation- -of the Government of India Act, 1935. 
Bartley, J : = agree: 


Su T. M.. ~ ' , ABfeal dismissed, 
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APPELLATE CIVIL. 
Before: Mr. Justice Syed Nasim Ali and Mr. Justice Blagden, 


THE ROYAL CALCUTTA TURF CLUB 


t. 


pa i t 


CORPORATION OF CALCUTTA.* ` - 


Assessmeni—Calcutia Municipal Act (III B, C. of 1923), sections 127 (a), 151— 
Gross annual rent—Premises used to be igt out for short period annually. 


- Per Nasim Ali, ¥.: Where the nature of a buildiog.is such that it can be ` 
let only for short periods dur'ag cach year, for the purpose of ascertaining the 
gross annual rent at which that building might at the time of assessment 
reasonably be expected to let year to year 1s the rate of rent at which a hypothe- 


tical tenant is expected to take from year to year. In asceitaining the rate of 
‘rent fetched by similar premises in the neighbourhood was taken into con- 


sideration. 

Per Blagden J.: It is easily possible to imagine a hypothetical tenant from 
year to year without, making any, at all, fantastic assumption. The question 
is purely one of amount—What would tke individual so imagined be prepared 


topay? The evidence should consist of (i) tbe rent ordinarily received from the 


disputed premises while they are let and (ii) the amount of rent received from _ 


‘other similar premises, . 


Per Curiam : Section 1 Si of the Calcutta Municipal Act cannot be taken 
into consideration while determining the annual gross rent under section 127 (a) 
of the said Act. 


Appeal by the Plaintiff. - 


Assessment under section 127 (a) of the Calcutta Municipal Act 
of premises which aré let only for short perieds. 


The material facts appear from the judgment. 


Messrs, P. B. Mukherjee, Provat Kumar Sen Gupta and 
Satyendra Nath Banerjee for the Appellants. 


Messrs. Atul Chandra Gupta and Krishnalal Banerjee for the 
Respondent. 
C. A. Y. 


The follówing judgments were delivered: . . 
Nasim Ali, J. :— The Royal Calcutta Turf Club Ganaa 
referred to as the “club”) is the owner of 6/1A, Bhowanipur Road. 


The premises is a two-storied masonry building having 37 stables 
LJ 
* Appeal from Original Order No. 168 of 1941, against the order of K. L. 
Chatterjee Esq., Judge, Court of Small Causes, Sealdah, 24 Parganas in 
Miscellaneous Appeal No. 8 of 1940, dated the 15th March, 1941, 


* 
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for race horses and g godowns in the ground floor and 23 rooms 

for syce’s quarters in the first floor, In 1940 the annual value of 

this building under section 127 (a) of the Calcutta Municipal Act 

was determined by the Assessor of tbe Calcutta Corporation to be 
Rs. 8505, This figure. was arrived at in the following manner : 

Rent Rs.-875 x 12 = 10,5co 

Less 10 p. c. 1,050 


* 


Rs. 9,450 - 
Legs ro p. c. 045 


^ 


Rs. 8,505 

The club being dissatisfied with the valuation gave a notice of 
. objection to the valuation under section 139 of the Act. The 
grounds of this objection as stated in the notice in substance was 
this : : 

The stalls were meant for letting to. Race horse owners. ‘The 
‘Club charged Re. 1 per stall per day. The total collection of rent 
"during 1939-40 was Rs. 2, 793. The fair rent for each stall is Rs. 10 
or at best Rs. 12 per month. ~ 

This objection was beard and rejected by the First Deputy 

Executive Officer of the Corporation under section 140 of the Act. 
The club being dissatisfied with the order rejecting its. objections 
appealed to the Court of Small Causes, Sealdah under section 
141(1) of the Act. The Small Causes Court Judge dismissed the 
appeal. The reasons ene by the Judge in support of his decision 
are these : 

(1) The stalls in the disputed_premises remain vacant for long 
periods during the year. , l l 

(2) No tenant who would be willing to pay an annualjrent with 
the idea that he would be ina position to sub-let the stalls from 
time to time during the racing season was available. à 

(3) For purposes of assessment there is a material difference be- 
tween a case in which a tenant may actually be expected to remain 
in occupation throughout the year and a case where there is every 

` reason for thinking that no such tenant will in fact occupy the pre- 
mises throughout the year; 

(4) Ifin determining the annual value under section 127 (a) 
of the Act any allowance is made for this difference the result will 
lead to an absurdity as the agsessee would again get remission of 
rates under sections 15: and 152 of the Act. 

(5) In the case of' premises which are expected to remain 
. vacant for. long periods every yeu the proper method for (ore 
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c mining the gross hypothetical annual rent is to multiply the: actual 
1942. daily, weekly, monthly. or seasonal rent ordinarily realised during 
The Royal Calcutta the period when- the premises remain occupied by the requisite 
E Club figure. : 
Coroa of (6) Ifthe gross annual rent be demini according to this 
Calcutta, ' 


method the vacancy remission under sections 151 and 152 would 
« Nasim Ali, 3. remove all grounds fcr complaint on the score of allowance not 
"es being made at the time of assessment. 

(7) The gross annual rent of the disputed premises has been 
determined by the Corporation according to this method. 

The Club appeals to this Court under section 142 (3) of the 
Act. 2 Ew 

By section 127 (a) of the Act, for the purpose of assessing a 
building erected for letting purposes or ordinaiily let to consolidated 
rate, its annual value should be the gross annual rent at which 
that building might at the time of assessment reasonably be ex- 
pected to let from year to year minus ‘en per cent. of the gross 
annual rent for cost of repairs etc. After the annual value. of a 
building is determined in accordance with the provisions of section 
127 (a) the conslidated 1ate payable for it is assessed under section 
124 of the Act. Sections 150 and 151 come into operation after 
the consolidated rate has been determined under Section 124 of 
the Act. These sections come under the heading “payment and 
jecovery of the consolidated rate.” "The provisions of’ these sec- 
tions, therefore, cannot be taken into consideration while deter- 
mining the annual gross rent under section 127(a) of the Act. 

If the nature of a building is such that it can be let cnly for 
short periods during each year the rate of rent at which it is let or 
is expected to let for short periods would be higher than the rate 
at which a hypothetical tenant from year to year can be reasonably 

. expected to take. Each stall in the disputed premises is let at 
Rs. 30 per month during the racing seasons. The assessor first 
reduced this monthly rent to -Rs. 23-8 as the Club pays for the 
elechic current for the fans provided. The assessor then deducted 
10-per cent. from the gross annual rent for all the stables calculated 
at the rate of Rs. 23-8 per month for each stall apparently on the 
ground that these stalls could not be let throughout the year. 
The gross monthly rent determined by the assessor under section 
127 (a) for each of the stalls in the disputed premises is therefore 
about Rs. 214-6. The case of the club is that the gross monthly 
rent per stall should be Rs. ro or ra. Mr. Sawday (witness r for 
the club) in his evidence said that Rs. ro or 12 per month, would 
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lié fair rent for each stall and T S acco mmodation: in the disputed Civlt, 
- premises. - His estimate, is based on the, rent which is paid for 1942. 
Momm 


the stalls in 1/1. Katwakhuti Road and Ballygunj Riding School. 
There is no evidence to show the nature of the stables in Ballygunj 
- Riding School. The Katwakhuti Road i isa kutcha structure having — Corcoration of 
.Navah tiled roof. The rent for the stables i in these two premises alcutta. 
therefore, cannot bea fair basis for determining the gross monthly Nasim Ali, 3. 
or annual rent. for the disputed premises. * dd 
The . Assessor of the Calcutta Corporation in Ris evidence 
said : 
“I inspected stalls i in 2A; Bakery Road. "There are 48 stalls, 
There is no.accommodation for syces there. The roofs are made 
of asbestos corrugated sheets. The assessment was made at the rate - 
of Rs. 20 per stall per month. This was accepted by the party...... 
re "The Bakeiy Road stalls are occupied for long periods 
-and since their erection the stalls in disputed piemises are occupied 
only for a few months in the year......... d 
It appears from the copy of the Inspection Book of the Cor- 
 poration (Ex. E) that the assessor while determining the annual 
Bross rent of the stalls in Bakery Road deducted 10 per cent. of 
. the annual rent calculated at the rale of Rs. 20 per month for each 
. Stall. In other words the gross monthly.rent for each of the stalls 
in Bakery Road was, determined to be Rs, 18. 
The positi on, therefore, i is that the assessor of the: Corporation 
. has assessed the gross monthly rent for each stall i in the disputed 
„premises and in zA, Bakery Road at Rs..21/4/6 and Rs. 18 res- 
- pectively. There are no syces’ quarters in. 2A, Bakery Road but 
= the stalls there are occupied for long period and since their. erec- 
_ tion the stalls i in the disputed premises are occupied only for a few 
| months in the year, . In view of the nature of demand for stalls in 
. these two premises at the time of assessment I hold that the 
amount of gross monthly rent for each of the stalls in the disputed 
„premises should be the same as fixed by the Corporation for each 
„Of the stalls in 2A, Bakery Road. The annual valuation of the 
^ disputed premises, there is : 
] Db ciu es 
Less, IO p. C. ; 
statutory deduction 799 | 


iyare 


The Royal Calcutta 
Turf Club 


7193 
. The appeal is sicot allowed in par The'annual valuation 
- 4s to reduce to Rs. 7193. 
Parties will bear their own costs in.this-appeal. E 
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Blagden, J. :—The appellants the Royal Calcutta Turf Club 
are the owners of certain stables known as No. 6/1A Bhowanipur 
Road admittedly rateable uae section I 27 (a) of the Calcutta 
Municipal Act. ic 

The main difficulty in T€ them liesein the fact of ikeir 
being habitually unproductive for at least half the year, so that there 
is no empiric test of their annual value. : 

Both parties however -agiee—iightly I think—that it is “easily - 
possible to imagine a hypothetical tenant from year tò year with- 
out making any at all fantastic assumption. The question is 
purely one of amount—what would the individual so imagined be 


` prepared to pay ? ' 


The evidence we have to go on consist of (1) the revenue ordi- 
narily produced by the disputed premises while they are let and (ii) 
the revenue produced by other similar premises. - ] 

The method adopted by the Corporation to try to ascertain what 
the hypothetical tenant (ifhe ever did materialise) would pay for 
these premises is, briefly, as follows. . z 

From the gross rent of Rs. 30 per month at which each stall 
therein is let when it is let at all they have first, and rightly, 


deducted a sum in respect of the provision of electric current for 


fans, which isa “tenant’s burden borne by the landlord”. They 
have estimated its value as Rs. 6-8-o per month per stall which is 
not disputed. They have then multiplied Rs. 23-8-o (the residue) 
by 37 (the number of stalls) and by 12 and from the product have 
deducted 1075 being the statutory deduction provided for by sec- 
tion 127 (a). Without being under any statutory obligation to do 
so, they have then deducted from the residue 10% of itself, because 
the premises, being habitually let not asa whole but in a number 
of parts, might easily produce less than their full revenue, owing 
to lack of tenants for one or more parts, without. entitling the asses- 
sees to the benefits of total non-occupancy and unprodueivii which 
section.151 of the Act prescribes. 

The residue, in round figures, was taken i» the € as 
the rateable value, and it amounts to Rs. 8505, which amount the 
lower Court has upheld. The appellants contend-that the Corpora- 
tion is in reality taking a peak month and multiplying the benefit 
it produces by twelve, which, they say, must be wrong and is by no 
means compensated by an allowance (however adequate in itself) 
for casual vacancies in the case of indfvidual stalls. 


Before us the respondents contended that the basis of assess- 
ment—which appears to me on the face of it erroneous—-was right, 


be 
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Our attention was rdum to Swith v: C binsdud deu etc. of Birming- 
ham (x) in which ‘the learned Recorder of that city.had dismissed an 
‘appeal by an occupier of premises which could only be let by the 
week and at 5- Sterling. against an assessment of £13 or 5X 52. 
The Divisional Courteand Court of Appeal both: upheld his conclu- 
sion. _ But it must be remembered that that conclusion was really 
one of fact, and by no means an ünreasonable one. A person who 
would take premises for himself of 5 a week might well be prepared 


to dispense with any “‘ reduction on taking " a -quantity’in con- 


- sideration of the advantages of keeping all his Tent in his pocket 
till the end of the year and of not being liable to ejectment on a 
weeks notice. There was not, and would hardly have, been, any 
evidence that peoplé resort to Birmingham at any particular season 


. and eschew it at others ; and though in that case no allowance was 


. made for the possibility of so-called ‘voids’ it-may well be that the 


demand for cheap housing in -Birmingham greatly exceeded the . 
supply, and that, consequently, . the risk of `a ‘void’ was negligible. 


Much more important are,cases such. as Major | etc. of Southend v. 
White (2) and Gage v. Wren () These arose out of attempts by 
occupiers of seaside shops and boarding houses, where business 
could only be profitably carried on in summer, to escape rates. for 


half the year by shutting up the premises and ‘leaving them. They 


were unsuccessful, it being pointed out by Channel, T. in latter case 


- thai, if the fair annual rentof the boarding ` house is, say, £100, 


- .both the landlord and: the tenant know that the season will only last 


_for half the year and make their - -bargain on that {footing : the rent . 


-is therefore lower than it otherwise would be. ` Darling, J. com- 
pared the occupancy of stich a building - with ‘that of a fruit tree, 
which could hardly be said. to be occupied only 1 while fruit is on its 
branches. It is, however, nowhere suggested that a boarding house 
at lowest oft should be assessed for the year by. ‘multiplying its 


profits i in (say) August by twelve, any more than the früit tree would. 


,be „assessable on the basis that it was perpetually bearing fruit: 
"On the contrary . df it is "remembered that the, rated ` occupiers in 
these -cases correspond with the appellants, and their lodgers or 
customers with the,horses, in-the present case, they are authòritics 
directly in favour of the appellants. ` 

The respondent Corporation also prays in aid. section: 151 of the 


‘Calcutta Municipal en under which an dssessee whose premises 
a = | K i : 

- (1) 1889) 22 Q. B. D: 211 Vaud 703. 

_. (2) (1909) 65 J-..7. 7 - 

= (3) (502) 67 J. P. 32. ge I 
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à 
are wholly unoccupied and unproductive of rent over a certain 
period becomes entitled to a refund. But the relevant section 127(a) 
does not incorporate section r5: and you cannot in my opinion 
justly import under one section which | by the terms of that 
section, is excessive by saying that the injured person may get some- 
thing back under another section. 


I agree in thinking it clear that the respondent's basis of assess-' 
ment is incorrect. But itis not so easy to ascertain the correct 
figmes for these premises. 1 

Of the various other premises whose valuation we bave been asked 
to consider the most helpful, because they are most similar, aie No. 2 
Bakery Road. On this assessment (which has not been appealed) 
the figure corresponding to Rs. 23-8-o in the present case is taking 
the Corporation's method of calculation Rs. 20. Actually, as my 
learned brother points out, this should ‘be called Rs. 18 and only 


' one deduction of 10% should be made in order, by strictly statutory 


methods, to reach the same result. The Bakery Road stables are 
newer than the disputed premises and after they were opened many 
other stables were transformed into cowhouses. The appellants ask 
us to infer that this was because the latter could not compete with 
2 Bakery Road. On the other hand the respondents contend that 
these are inferior stables to the disputed premises principally 
because they have no accommodation for syces which the disputed 
premises have. 

For myself I do not regard it as proved that the advantage, if 
any, of having quarters for syces over the stalls of valuable horses 
outweighs such disadvantages as the incieased risk of fire due to 
the careless habits of the bipeds concerned. Indeed if Rs. 18 be 
the correct figure for these premises I am rather surprised that the 
difference between this figure and Rs. 23-8-0, or 1ather Rs. 21-4-6 


is not greater. But while on the evidence before us I do not see 


any reason for assessing these premises at a proportionately higher 
figure than Bakery Road, equally I do not on that evidence see how 
we can assess them at a proportionately lower figure. Even if the 
unappealed assessment on Bakery Road is in reality too high we 
have, it seems to me, absolutely no matertals for estimating the 
amount of the excess, 

I therefore agree in the result which my learned brother 
proposes. i 
A. T. M, Appeal aliowed in part. 
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oue Mr. Justi C. C. Biswas and Ar. Justice A. N. Sen. 


P i JUMINA KHATUN | Cva. 
l S. 7 Ue. ta ; 1941. 
"GABARJAN BIBI.’ January, T. 16. 


N r pera 
^ a 


“Guardianship Mabomedan law—Maternal aunt, e alna giandmother— 
— Maternal aunt, who has married a stranger —Guardian and Wards Act (VIII 
of 189), section 17. ' 
`A Mahomedan gutermal a a nt hasa . preferential right. to the custody of the 
, minor over thnt of paternal grandmother, 


Having regard to welfare of minor and section 17 of the Guardian and 
Wards Áct, a maternal aunt who has married a stranger, in in the absence of any 
preferential person, is not disqualified from being appointed guardian of the 
minor: Yakub Sheikh v. Nafujai Bibi (1) not followed on this point. 


“> The Mahomedan Law does nòt lay down that a woman who had married a 
` Stranger to the minor is ‘disqualified’ from being appointed a guardian under any ` 
circumstances. It merely lays down that such a woman loses any preferential 
“right which she had by virtue of her relationship to the minor, 


* Appeal by the Maternal Aunt of the Minor.. l 
‘ Application for guardianship of person of a minor. 
Mr. Rathika Ranjan Guha for the Appellant. 


Ms. Jitendra Nath Guka for the Respondent. 


. = x : C As v. 
' The following judgments were delivered : 


^ Sen, J. :—Moksed and Fatema are. the infant son and daughter January, 16. 
- ‘of Amina and Mobarak Ali. They are aged about 4 years and 6 = 
years respectively. Both their parents are dead. Jumina Khatun, 
` the sister of Amina, applied for the guardianship of the person and 
property of these two infants. Amina’s father Isumaddi applied 
to be appointed guardian of the properly only of the minors, and 
'-Jumina gave up her claim in.this respect. The applications ‘were 
‘sopposed by Gabar Ali Mridha, the paternal grandfather of the 
. minors. The learned District Judge bas appointed- Isumaddi 
guardian.of the property of, the minors, and this part of the order 
is not appealed agdinst. He. has dismissed Jumina’s application 
to be appointed guardian of the persons of the.minors and has 
- appointed Gabar Ali's wife, Gaharjan, the step-mother of- TOC 
Alias such. The appeal is against this order. 


- 


: * Appeal from Original Order No 95 of 1940, "against the-order of P. C. De 
Esq:, District Judge of Bakarganj, dated. the 15th February, 1940. 
(1) TEM rr C. L. J. 632, 
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On behalf of the appellant.it is argued that Jumina as maternal 
aunt has, under the Mahomedan Law, a preferential right to the 
custody of the minors and that the reasons given by the learned 
Judge for not appointing her are insufficient. It is pointed -out 
that Gaharjan, being the stepmother of thé father of the minois, 
has no right under the Mahomedan Law to be appointed 
guardian. 

Learned Advocate for the respondent- EEA firstly, that 
the reasons given by the learned Judge for not appointing 


- Jumina are good ones; secondly, that Jumina having married 


a person not related to the minois within the prohibited degrees, 
she has disqualified herself from claiming to bé guardian of the 
minors under the Mahomedan Law and that the Court in these 
circunistances could not appoint her as guardian as the provisions 
of section 17 of the Guardian and Wards Act forbade such appoint- 
ment. 

I shall deal with the question of disqualification later and shall 
assume for the present that there is nb disqualification. Jumina, 
being à maternal aunt, has certainly a preferential right to the 
custody of the two minors under the Mahomedan Law. Now 
section 17 of the Guardian and Wards Act provides tbat in appoin- 
ting a guardian of a minor the Court should, subject to the provi- 
sion of the section, be guided by what, consistently with the law 
to which the minor is subject, appears in the circumstances to be 
for the welfare of the minor. The section goes onto say that in 
considering what wil be for the welfare of the minor the Court 
should have 1egard to the age and sex of the minor, the nearness 
of kin of the proposed guardian and similar matters. It is clear 


.from the section that normally Tumina who under the Mahomedan 


Law would be entitled to the custody of the children in preference 
to any one else, should be appointed guardian and that it is only 
in exceptional circumstances that any one else could be appointed. 


-The learned Judge seems to have accepted this position. What 


has to be decided is whether the reasons assigned by the learned 
‘Judge for not appointing Jumina .are adequate. The reasons gen 
by the learned Judge are two, viz :— 

(1) She is 21 years of age and -has two children and may have 
more; she is too young and will not have the time to look after the 
minors. 

(2) Neither she nor her büsband bave deposed in the case and 
it is her father Isumuddi who has applied for her. In my opinion 
neither of these reasons are adequate for refusing to appoint a 


; 
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person guardian who according to the personal law of the minors 
is normally entitled -to be so appointed. A married woman of ar 
with children is quite mature enough to look after the personal 
welfare of two infants aged 4 years and 6 years. The fact that she 
has other children is a further qualification and certainly not a 
disqualification. I see no reason to hold that she would not have 
time to look after the minors. The second reason is equally 
inadequate. Inthe society to which the petitioner belongs it is 
usual for the senior male member of the family to look after litiga- 
tion. The learned Judge has» found that Isumuddi, the father of 
the appellant Jumina, is a fit and proper person to took after the 
property of the minors, it is difficult to appreciate why in such 
circumstances he sbould hold that the fact that Isumuddi is behind 
his daughter Jumina in her application is one which should render 
her unfit to be guardian. l i 

The next question for dicision is whether Jumina has disquali- 
fied herself from being appointed guardian by reason of the fact that 
she has married a person Who is not related to the minors in the 
prohibited degrees. It is true that'in his petition in opposition 
to the application for guardianship Gahar Ali makes this allegation, 
but there is no evidence given that Jumina has married such a 
person and there is no finding in the Court below to that effect. 
- If I thought that the fact that Jumina was married to such a 
person would disqualify her from being appointed guardian of the 
minors, I would have sent the case back for the ascertainment of 
this fact, but I hold the view that such a marriage would not 
disqualify her. Under the Mahomedan Law, as I have stated be- 
fore, Jumina being a maternal aunt, she would- have a preferential 
-Tight to the custody (hizanit) of the infants to that of Gohar Ali 
or his wife Gaharjan. It is however laid down by the Mahommedan 
Law that a female otherwise entitled to the custody of a child 
loses the right of custody if she marries a person not related to 
the child within the prohibited degrees. [Vide Zhe Hedaya Cap. 
XIV p. 138; Baillie’s Digest 432]. If therefore, Jumina has 
married a stranger to the minors she has lost the right to the 
custody (hizanit) of the children which she had under the Maho- 
medan Law prior to her marriage but it does not necessarily follow 
. from this that she is disqualified from being appointed a guardian 
ofthe minors by a court agting under the Guardian and Wards 
Act.. Under that Act a stranger who prior to the order of appoint- 
ment had no right whatsoevor to the guardianship of the minor 
_ may be appointed guardian. All that the section says is that sub- 
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IB: - jectof the welfare of the minor the appointment should be made 
1941, ^. consistently with the personal law of the minor. "Thus preferencé 


Jumina Khatun Should be given to persons ‘who under the - personal law of the 
x hara Bibi: minor would be entitled. to guardianship and persons who are 


— - prohibited from ‘being, guardian . by such ‘ pefsonal law. should not 
i me be appointed. A stranger, however, may be „appointed guardian 


under the Act if tbe welfare: of the.minor . demands such appoint- 
ment.-- This. is- perfectly clear from the Act. Now if in: certain | 

circumstances a stranger may be appointed 1 cam see no valid 

reason for excluding in those circumstances a maternal aunt wlio 

has married a stranger. She cannot be in a. worse position than 

20: 2  — ——-ASiranger.as regards her éligibility to be guardian. . It is argued, 

- "E however, by -learned Advocate . for the respondents . that- by her 
RE "marriage to a, stranger the ‘maternal aunt has’ ‘disqualified’ her- 

E rut dg Self from being appointed guardian and reliance.is placed ‘for this 
7 77 , view upon the: case of Yakub.Shethh-v.-Nafrujai Bibi (1). Yt is 
- true that there, are ceitain observations- in that case which’ seem _ 

_ to indicate this view ; but the: question under discussion now was ` 
not one which required decision. in that - case and it „was not raised 
. in tbis form. There.the mother who had married a stranger claimed 
a preferential right to- the- guardianship of her child over that of 
the child's paternal uncle." Mr. Justice Mookerjee aftér referring to 
the Mohammedan’ Law on the Subject. rejected Ker claim andin. 
doing so he made certain observations to. the effect thdt the mother 
- had disqualified herself from claiming the custody of the child. by 
her marriage to .a stranger. In another part of the judgment: when 
- considering the question of.the guardiünship of: the’ property of the 
minor the learned Judge states that “if.a person is disqualified < for the 
office of guardian by the law to’ which the minor is subject, he.can- ` 
È not be appointed guardian”. `- These remarks falling.as they do from. 
an eminent judge of this Court require the most careful consideration 

and it is with.the greatest-respect and not without somé. hesitation 

‘that I say that I am unable to agree with.the. view—if that beithe view 

of the learned Judge—that a Mahommedan mother or aunt who would 
‘otherwise be eligible for the guardianship of an infant "becomes. . 
: ‘disqualified’ from being ap pointed guardian ufder. the Guardian 
- -and Wards Act.because she. has married a stranger to the infants. 
i Rue 77 „T have consulted the texts in the Hedaya and "also Baillie’s. Digest. 
* as ` -In the Hedaya‘the reason is giveri gs to why a woman loses the 
 -right of ‘hizanit’ upon her marriage with a stranger to’ the infant. 
Itis said that the .husband ae the woman | being a SHSUEGE may 
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' zilltreat the child. Itisfuilliér said’ that onthe dissolution of -such 
marriage the right to custody revives. :Baillie gives no’ reason but 
merely states the fact that the; right to custody i is ‘made void’ by 
. marrige with strangers "and that the right revives on the marriage 
being dissolved.- Ités.clear from thesé passafes that under the 
- “Mahommedan Lawa woman who marries d stranger to the infant 
.]s not: considered: as baving done something which would render 


her personally unfit to be the guardian of ET child. ‘The Mahom- 


- medan Law nowhere directs ‘that a -woman: having ` minor: relations 
- should. always . marry “the relations: of -such -minors or that the 
marriages of such a woman "with strangers are looked upon with 
„disfavour, ` It laid down this rule regarding the. custody of minors 
-by females in order to protect -them.as far as” possible fror harsh 
treatment. by strangers. Further the: passages in Baillie and the 
‘Hedaya stating that a woman loses the? tight of Hizanit by marriage 
with a stranger to the minor occurs. where the „question of the 


preferential right of guardianship is being discussed. It is nowhere. 


"suggested t that where therg are tio other -eligible relations the Judge 
"cannot appoint a woman who has lost “her right of hizanit by her 
. marriage to ‘a stranger.. The word. ‘disqualified’ is nowhere used, 
I do not consider, therefore; that the Mabommedan Law lays 
down ‘that a woman ‘who had married.a.stranger to the minor is 
‘disqualified’ from being appointed a guardian under any circums- 
tances. It merely lays down that such. a woman loses any pre» 
ferentis] Fy RIER she.had ; By virtue of her TRAHI to. the 
minor. m P 


~ 


“As r noises ot before the terms sits section: 17 of the Guardian 
- and Wards Act are perfectly clear. The welfare | of the infant is 
the primary consideration and a -stranger may “be appointed a 
‘guardian in preference to a relation if the Court considers that the 
welfare of the infant demands it. I realise that the section also 
- enjoins that the Court should wherever possible make. an appoint- 
` ment which is consistent with the personal law to ^ which the minor 
is subject ; and that when the personal law definitely forbids the 
“appointment of a certain. person: as guardian such person should 
not be appointed. The Mahommedan Law, however, has not 
forbidden the appointment of a woman who has married a stranger 
-to the minor to be guardian of the minor; all that it has laid 
down, as I have explained above, isthata woman who has a pre- 
- ferential right to the custodf* of an infant loses such right on her 
"DAC to a stranger. i 

m am of opinion, PS that the üppellant: i not disqualified 
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from being appointed a guardian. Ifshe has married a stranger ' 
she has only lost her preferential iight as aunt. She is in no 
worse position than Gaharjan who isa stranger to the minors. As 
between the two I consider that the welfare of the minors would 
be better served by appointing the appellané Jumina as guardian. 
Gaharjan is a step mother of the infants’ father, while Jumina is 
the infants’ mother's sister. It is far more likely that she will look 
after them with more affection and care than Gaharjan. 

There remains Gahar Ali himself. Under the Mahommedan 
Law the grand-father in the absence of certain relations has a 
right to be appointed guardian. Gabar Ali as grand-father would 
have a preferential right to that of Jumina under the Mahommedan 
Law if Jumina has married a stranger. The learned Judge has, 
however, found him to be unfit to be guardian of the property of 
the minors inasmuch as his interests are adverse to theirs and in- 
asmuch as he is claiming a right adversely to the minors in certain 
property left by the minors’ father. The learned Judge also points 
out that he was prosecuted for executing a decree which had 
already been executed. In these circumstances I do not consider 
that it would be proper to appoint him as guardian of the minors’ 
persons. 

In my opinion the welfare of the minors will be best secured 
if Jumina is appointed the guardian of their persons and I accore 
dingly appoint her as such, the minors shall remain in the custody 
of Jumina. This appointment shall be treated for all purposes as 
having been made by the District Judge of Bakarganj. This appeal 
is allowed with costs. 


Biswas, J. :—I agree. - 
A. T. M. Appeal allowed. 
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` * 
Before Mr. Justice R. C. Mitter and Mr. Justice 
JV. A. Khundkar. 


J. H. ZEISSEN & COMPANY LIMITED 
IN LigujDATION REPRESENTED BY THE 
OFFICIAL LIQUIDATOR 
MALAY KUMAR DEB 


V. 


SATYA CHARAN DAS 
i AND 
PRAFULLA KUMAR DAS.*. 


Burden of proof—Suit under order 21 rule 63 of the Code af Civil Procedure 
(Act V of 1908)-—Plaintiff relying on document to prove his title. 


Per Khundkar, J.: In suits under order 21 rule 63 of the Code of Civil 
Procedure, where the plaintiff relies on documents to prove his title, the initial 
Onus is on him to establish the genuine nature of the.documents he produces. 
But where the circumstances surrounding the execution of the document from 
which tbe plaintiff's title is saideto be derived are not free from suspicion, it is 
for him to establish the genuine nature of the transaction of which that document 
is evidence. 

Appeal by Defendant No. 1 
Suit under order 21 rule 63 by the Claimant. 
The material facts appear from the judgment. 


Mr. Susi] Sen, Rat Bahadur Sanat Kumar Chatterjee and Mr. 
Durga Charan Mitra for the Appellant. 


Messrs. Atul Chandra Gupta, Surajit Chandra Lahiri and 
Smriti Kumar Rai Choudhuri for the Respondent, who appeared. 


: "C ^Y 
The judgments of the Court were as follows : 


Mitter, J. :—The question in this appeal is whether the convey- 


ance (Exhibit 3) executed by one Profulla Kumar Dass in favour of 
his father-inlaw, Satya Charan Dass, on the 23rd November, 1937 
on an alleged consideration of Rs. 13,000 represents a genuine or a 
fictitious transaction. I may at once say that it represents a sham 
transaction which was got up with a desire to defeat the claim of 
the appellant company. 

Profulla Kumar Dass held a large number of shares in the afore- 
said company which were not fully paid up shares. The company 


_™ Appeal from Original Decree No. 218 of 1939, against the decree of 
Md. Abdul Ahsan Esq.,' Subordinate Judge of Rungpur, dated the arst August, 
1939. 
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went into liquidation sometime in 1930 and in due course the official 
liquidator entered Profulla's name in the list of contributories. On 
his application this Court made an order against -Profulla for the 
payment of Rs. 66,000 on the 3oth April, 1934. For -convenience 
I will call this order a decree. This order was first pul in execution 
against Profulla in this Court and in the proper Court at Alipore 
with the result that a small amount was realised. between 1934 and 
the first part of 1937 from the properties of Profulla situate within 
the jurisdiction of those Courts;. A very substantial amount namely 
Rs. 63,098 odd still remained due. On the zist September, 1937, 
the aforesaid decree was transmitted by this Court for execution to 
the Court of the District Judge at Rangpore, within whose jurisdic- 
tion Profulla had -admittedly at that time substantial properties, 
The learned District Judge réceived the transmitted decree on the 
22nd September, 1937. On the 23rd November, 1937 Profulla 
executed in favour of his fatheran-law the questioned conveyance. 


That conveyance included the one-third share which Profulla had 
201 

in a aminda being Touzi No. — — of the Rangpore Collectorate 

2 

and the sübordinate interest in some specific parcels of land within 


the said zemindary which he had puicbased before. Those were 
the only substantial properties which he then had. A-few properties 
in the town of Rangpore which he then bad and which were of 
small value, were not included in the conveyance. The ostensible 


.*price was Rs. 13,000 which according to the conveyance’ was paid . 


in the following manner: Rs. 11,325 was applied by the purchaser, 
‘Satya, in satisfaction of two promissory notes for Rs. 5000 and 
Rs. 4000 executed by Profulla in his favour on the 13th September 
ahd the 18th October, 1932, respectively and the balance, Rs. 1675 
was said to have been paid to Profulla in cash. On the roth’ 
December following the liquidator filed his application for execution 


` in the Court of the Second. Subordinate Judge at Rangpore. The 
~ properties included in the said convéyance as well as the other minor 


items of property which were not so conveyed were attached. 


_Profulla objected to the execution and later on a claim petition 


under order 2r, rule 58 Civil Procedure Code, was put in by Satya, 
He examined himself for supporting his claim which was rejected 
by the learned Subordinate Judge by an order dated the 31st of 
January, 1939. The suit in which this appeal arises was. filed by 
Satya on the 3rd February, 1939, td®set aside the said order. The 
learned Subordinate Judge has decreed the said suit holding that : 
the conveyance to Satya represented a genuine transaction. `I can- 


312 
CIVIL. 
—X 
1942. 
Mary mel 
]. H. Zeissen & 
Co., Ltd. 
Y. 
Satya Cliaran Das, 
R.C. Mitter, F, 


« THE CALCUTTA LAW JOURNAL. (Vor. 76. 


transpires from his evidence that the highest pay he drew was Ks. 98 
a month, ,and his pension was Rs. ar a month. His son was not 
earning in 1932 but got his employment much later. In support of 
his other statement e. g. his inheritance from his mother, the income 
from his two houses and the financial position of his wife he did not 
produce at that stage, namely, during his examination-in-chief and 
cross-examination, any documentary evidence. In cross-examination 
he stated that he had no account books to support the advances 
to his son-in-law as he kept none. -He admitted that after retirement 
he had a bus, but that business did not yield: him profits and he 


gave it up. One fact which is of great importance is that in his 


cross-examination he admitted that of the nine thousand rupees 
said to have been advanced to his son-in-law, Rs. 7ooo came from 
his own pocket and the balance of Rs. 2000 was made up by his 
wife. This sum of Rs. 7ooo he said he got from his attorney Mr. 
Hem Chandra De. He was- asked in cross-examination if he had 
made any enquiry in his attorney’s office if there was any record in 
that’ office of the fact of payment to him of the said sum and his 
answer was in the negative. „His cross-examination and re-examina- 
tion were finished on the 26th July, 1939. On the 4th August, 1939, 
he was recalled on his own application. On that date he produced 


“some documents to support his statements that his mother and his 


wife had got money and property from their respective father's 
estate. The Municipal tax bills of the two houses let out to tenants 
were also proved. "Those bills show that he could not have got 
more than Rs. roo a month from those two houses. Two of such 
documents were certified copies obtained from the Court at Alipore. 
They are Exhibits 17 and 18, a plaint and the order-sheet of a suit 
which his wife had brought against her relatives 'in the year 1920. 
The copies produced by him on that date and marked Exhibits 17 
and 18 show that he- applied for certified copies at Alipore, 
24-Parganas, on the 29th July and rst August, 1939, respectively 
and obtained those copies on the said dates. He had returned to 
Calcutta from Rangpore after the 26th July, 1939, when his re- 
examination was finished, searched for and collected old papers 
relating to his wife's and mothers affairs and’ produced.them in 


„Court on the 4th August, 1939, when he was re-Called and examined 


again. He even went to the length of applying for and- obtaining 
certified copies of the plaint and qrder-sheet of his wife's suit for 


‘ornaments. The papers whith he produced and proved on the 4th 


August, 1939, had only a remote bearing on his case in view of his 
statement that he had advanced to his son-in-law Rs. 7ooo from 
+ 


VoL. 76.] ^ HIGH COURT, 
` 
the money ‘he had received from his attorney Mr. Hem Chandra 
De. But he did not care to obtain any documentary evidence from 
. Mr. Hem Chandra De's office at Calcutta, which was quite near 
to his house and much nearer than the Alipore Court, in support 
of the payment of tha sum to him. He did not cite any employee 
of Mr. De's office to produce any paper from his office. It is 
unthinkable that an experienced solicitor of this Court like Mr. 
Hem Chandra De would have given such a heavy sum to the 
plaintiff without a proper receipt or without keeping any written 
record of that fact. In'my judgment a Court would be justified in 
drawing the inference that the plaintiff did not get Rs. 7000 or any 
‘sum from Mr. Hem Chandra De and that the sum which according 
to him was paid to his son-in-law from his own pocket was not paid 
at all. Such being the position it would also be proper to hold 
that the story of the payment of Rs, 2000'by his wife was as ima- 
ginative as the payment of Rs. 7ooo by him. In view of these facts 
which are confirmed by the subsequent conduct of the plaintiff T 
-hold that the promissory gotes were without consideration. The 
substantial part of the consideration mentioned in the questioned 
. conveyance is therefore illusory. 


Iam not much impressed by the observations of the learned 
Subordinate Judge that the promissory notes have a hoary appear- 
ance and bear stamps which had been withdrawn from circulation 
in April, 1934. As soon as the company went into liquidation it was 
quite clear to Profulla that a heavy liability would be fastened on 


him. In fact the order for payment was made by this Court on the’ - 


29th April 1934. I cannot believe his father-in-law when he says 
that he did not know till 1937 the embarrassed position of his 
son-in-law. In these circumstances it was not unlikely that the 
promissory nótes were got up eitheron the dates tbey bear, or 
some time in 1934, before April, to serve the purpose of creating 
evidence. 

I have already noticed the time when the ‘conveyance was 
executed. It was after the décree had been transmitted to Rangpore 


for execution. Satya had no landed property outside the limits of 


Calcutta and was not admittedly conversant with zemindary manage- 
ment. He never made enquiries about the property and what is 
strange the price was left to be settled ina huff bya pleader of 
Alipore, Mr. Rama Nath Sinha, who had not seen the property and 
who did not apparently know anything about the District of Rang- 
„pore: The scribe was Profulla’s pleader's clerk and all the witnesses 
_to the conyeyance were Profulla's men, and the property is being all 
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along managéd by Profulla's men. .A significant admission to the 


effect that Piofulla was in possession of the zemindary even in April, - 

1938, “is made -in Exhibit C an application filed by Profullà himself. 
_ There is no. independent evidence relating to: the payment of 
- Rs. 16;5 in cash. Satya does not even knowethe amount of revenue 
Rists payable - -for the property. For. the suit he sent. blank. papers 
signed.by him to be used asa plaint. He never gave any ibstruc- - 
tion to a lawyer for drawing up the plaint. The plaint was verified 
by Anantalal De wko ‘was then' and thereafter an employee of 
Profulla. : He does not know hew the suit is being financed’ and 
` -repudiates Anantalal De as his tadbirkar.- All these facts confirm 
the.view I take that the questioned : conveyance is a fictitious one. 
For these reasons I agree with my learned brother. The appeal is 


ee accordingly allowed and the suit dismissed. - Defendant No. r will 


Oo ow 
- 


^ 


* 


have costs of. the lower Court and of this Court from the pom 
. Hearing fee 20 gold mohurs. 7 P 


Khundkar, J. + This appeal arises ‘out of. a suit- tinder 


order 21 rule 63 instituted by the respondent Satya Charan ‘Das 


_ against: the ‘appellant who-is the Official Liquidator of-a ‘limited 
company called J. H. Zeissen & Company, and it relates to certain 
zemindary property. ‘which was attached in “execution of an order 


having the force of a decree passed against the appellant’s son-in-law .. 


Profulla Kumar Das. “The case of the plaintiff Satya Charan-was l 
that the property had originally belonged to his son-in-law, but that 
it had- been; conveyed to him for valuable consideration, and in 


- circumstances which rendered it immune from MM um » 


Profulla's.credttors. 

A chronological statement of certain events. ‘is necessary for a 
proper understanding of the case. : Profulla-was the holder of certain 
shares in thé^Firm of Zeissen & Company which went into liquida- 
tion in the year 1930. -The case for the plaintiff was that. at some - 
lime about the 13th Septeniber, 1932, the plaintiff had advanced 
to his.son-in-law by way of. loan & sum of. Rs: 5o00 against the 
 latter's hand note, and that on he 18th October he had advanced 
to Profulla a further sum of Rs. 4000 also on the security “of a 
.handnote. ‘These sums, it was alleged, were Xequired, by Profulla - 
for the expenses of. settlement. operations in; his ;zemindary. The 
shares held by Prcfulla in Zeissen & Company. were’ not “fully paid 
up, and after that Company went, into liquidation. Profulla:. was 


A -unable to meet the calls. Accordingly the official liquidator ‘moved 


this Court, and on the 29th April, 1934 obtained an‘ order against 
Profüllafor the payment of Rs, 66,000. This Order was first put 


Vox. 19] E "^ -' Bich GouRT. v~ 
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into execütion. in ‘this Court, and also’ in a Court at Alipore, but so 


-smallan amount was realised from !Profulla’s properties within thé « 


-jurisdiction of these ‘Courts. thatiu^the year 1937 there was out- 


standing against hima sum of over Rs. 63,000." The order of this | 


Court, which’ for-all levant purposes had the. force of ʻa decree, 
was on the arst September, 1937 "transferred. for execution to the 
‘Court of the District. Judge at Rangpore-where was situated an 
extensive zemindary in which Profulla hada one-third share, and 
this order was received by the District Judge on'the 23rd Septem- 
ber, 1937. On the: aard November of that year Profulla executed a 
conveyance of his share ‘in the Rangpur zemindary in favour of his 
father-in-law,” the consideration for which was stated to be a sum of 
Rs. 13,000- made . up of the amount of Rs. 11,32 5 still due on 
account of. principal and interest, in respect ‘of the transactions 
represented by the promissory notes of the 13th Séptember and 18th 


October, 1932, and, a further amount of 'Rs. 1675 | paid by Satya: 


to Profulla-in cash on the 23rd November, 1937. An application 
for execution, was filed by ,the offici:1 liquidator-in the Rangpur 
Court on the roth December, 1937, to which a-petition of objection 
purporting to be under section 47 ‘Civil Procedure Code was pre- 
ferred by Profulla ‘on the zoth "April, 1938. In this petition it was 
-not stated, that the judgiment-debtor’ had conveyed his interest to 
-his father-in-law, but thére wasa vague “allegation that he had no 
title tothe property which was sought to be attached On the 3oth 
April a further -petition of objection was filed by Profulla in which 
.he opposed. attachment-on the ground that it would hamper collec- 
‘tion of rents, and in which he undeitook not to hansfer the property 

until after the disposal of his.-objection under section 47 Civil 
. Procedure Code. ~Profulla’s-objection to executioh-was rejected on 
the gth July, and-on the 25th July, the present: plaintiff Satya, got 
his ` name registered as purchaser of the id aed in 1 Rangpur. 


201 
These. embraced Profulla's one-third share of Tou No. -—- of 


i Sao 8 

the dus Collectorate, ‘and some subordinate interests in lands 
| within that zemindary. Profulla’s appeal to this Court against the 
' order. disallowing his objection under section 41- having been 
dismissed, Satya: ‘Charan ‘preferred a claim to the attached property 
* under order 21, -rule 58 in December, 1938, .but this was dismissed 
on the 31st January, 1939. The present suit was.instituted on the 
3rd February, 1939. The learned Subordiriate Judge decreed the 
Suit, holding that the conveyance to Satya Charan of the property 


“in dispute 3 Nas a. bora fide salé for valuable consideidtion and that 
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Profulla had no nght, title or interest therein on the date of the 
filing of the application for execution in the Rangpur Court. The 
learned Subordinate Judge found that the two promissory notes 
represented genuine transactions, and that the suni of Rs. 1765 was 
paid by Satya to his son-in-law in cash on the*23rd November, 1937 
on which date the conveyance was executed. It is these findings 
which have been challenged in this appeal. 

On behalf of the appellant it has been contended that ina 
suit under Order 21 rule 63 where the decision of a Court rejecting 
a claim under Order a1 rule 58 is sought to be set aside, the burden 
is on the claimant.to prove that the documents of title. on which 
he relies are genuine and not collusive. In support of this pro- 
position reliance has been placed upon Jamahar Kumari Bibi v. 
Askaran Boid (1) and on Dhirendra Nath v. Indra Chandra (2). 
In the latter case it was held following the principle enunciated in 
the former case, that ina suit of this description, the burden is 
on the plaintiff, and it cannot be dischaiged merely by pointing 
to the innocent appearance of the instruments under which the 
plaintiff claims, he must prove that they are so good as they look, 
and it is not for the defendant to make out that they ‘are collusive. 
In Naunht Jan v. Bhuri and Karam Ali Khan (3) it was held that 
the plaintiff must give prima face evidence to establish.the genu- 
ineness of the document upon which he relies. The same prin- 
ciple was laid down in Appathurat Chettiar v. Villayan Chettiar 
(4) and in Maharaja Sir Mohammad Ali Mohammad Khan, Khan 
Bahadur v. Musammat Bismillah Begam (5). The case of V. A. 
A. R. M. Firm v. Maung Ba Kyin (6) is distinguishable upon facts 
from the cases just noted, because there the plaintiff was not. only 
the holder of a registered deed of sale, but out of the total purchase 
price of Rs. 20000 consideration amounting to Rs, 17000 was clearly 
established to have passed. 

The authorities undoubtedly indicate that in suits under Order 
ar rule 63, where the plaintiff relies on documents to prove his 
title, the initial onus is on him to establish the genuine nature of the 
documents he produces. Be that as it may, there can be no ques- 
tion as to the incidence of the burden of proof in the present case. . 
Where the circumstances surrounding, the execution of the docu- 
ment from which the plaintiffs title is said to be derived are not 
free from suspicion, it is clearly for him to establish the genuine 


(1) (1915) 22 C. L. J. 27. (a) A.I. R. 1939 Calc. 578. 
(3) (1908) I. L. R. 30 All. 321. (4) I L. R. 55 Mad. 748. 
(5) (1930) 54 C. L. J. 162 P, c. (6) (1927) 46 C, L. J. 349 P. c. 
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nature of the transaction of which that document is evidence. In 
the present case the plaintiff relies on the Kobala Ex. 3 dated the 
23rd November, 1937, but that was executed two months after the 
decree against the plaintifs son-in-law who was conveying the 
property, bad been transferred for execution to the Rangpur Court. 
The evidence makes it clear that the scribe of the document as 
well as the only other attesting witness were persons whom Profulla 
was in a position to influence. The document contains a “sche- 
dule of details of money” to show in what manner the sum of 
Rs. 1675 was paid by ‘Satya on that day. Although trouble was 
taken to append such a schedule and although it is stated that part 
of the sum consisted of "r5 pieces of one hundred rupee notes" 
the number of these notes were not given. The subsequent con- 
duct of Profulla in ‘relation to: this conveyance was notthat of 
a man who had nothing to conceal. As stated before he filed a 


petition of objection to the execution under section 47 Civil Pro- ' 


cedure Code on the 2oth April, dnd another on the 3oth April, 
1938. In neither of these did he mention the fact of this conveyance, 
but on the contrary undertook in his second petition not to 
transfer his property till after the disposal of his objection. There 
.can be no doubt that the suppression of so material a fact as the 
conveyance was the outcome of a deliberate desire to mislead both 
the Court and the executing creditor. 


In these ciicumstances the burden of proving that the con- 
veyance was a dona fide transaction for valuable consideration lay 
‘heavily upon the plaintiff. That the onus was accepted and sought 
to be discharged is apparent from the evidence of the plaintiff 
who examined himself for the purpose of proving consideration, 
the two promissory notes of the 13th September and 18th October, 
1932, were produced, and the plaintiff deposed that his circums- 
tances were sufficiently affluent to enable him to lay his hands on 
the not inconsiderable sums of Rs. 5000 and Rs, 4000 which the 
promissory notes represented. I may say at oncé that in his attempt 
to prove that he ever had the capacity to advance these sums the 
plaintiff has signally failed. 

The plaintiff admitted that neither he nor his wife had any 
banking account, and that he kept no books in which the sums 
advanced to his son-in-law could be entered. He also admitted 
that he was drawing a pension of only Rs. 21 per month, and that 
his son was not in employment in the year 1932 when the money 
wàs advanced. He deposed that out of the total sum of Rs. goco 
which he had lent to his son-in-law, Rs. 2000 belonged to his 
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wife, but there was no evidence to. support this beyond the plain- 


tiff’s uncorroborated. testimony. Some documents were produced 
for the purpose of showing that the plaintifs mother and wife had 


'both.inherited money but this evidence is largely irrelevant in 


view of the plaintiffs positive case, that Bs. Jooo was his own 
money. With regard to this amount he stated that he bad taken 
it from his attorney Mr. Hem' Chandra De, but the attorney was 
not examined nor was any evidence oral or^ documentary produced 


‘to prove this fact. ` The plaintiff stated that he was the owner of 


three houses in Calcutta. He-lived jn one “of them, and the rents 
of the other. two did not amount to more than Rs. r50 per 


month. 


These infirmities in-the story of plaintiff's abilily to make a loan 
of Rs. gooo have to be considered along with certain improbabili- 
tes. It was stated that the money was required by Profulla for 
the expenses of settlement’ operations, but the plaintiff took- no 
steps to ascertain whether this was so. Before the conveyance 
was executed the plaintiff made no independent enquiries about 
this zemindary, and the deal was arranged through à pleader who 


Settled the price.although he had never seen the properly. The 


plaintiff had no knowledge whatever of zemindary management, 
and was unaware even.of the amount of revenue and cess and the 
ists in which they were to be paid. 

In my judgment the conveyance which is challenged was execu- 
ted under. circumstances which strongly suggest collusion, and the 
plaintiff has failed to prove that it was a dona fide transaction for 
valuable consideration. E 

This appeal, in my opinion must succeed and the suit must 


be dismissed with costs. The hearing fee is assessed-at 20 -gold 
mohurs. 2. l 


A T. M Appeal alloued. 
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Before Mr. Justice B. K: Mubhérjea aid Mr. P l 
Eo $^ 7 dE B: Za. 


_MADAU MIAN AND OTHERS ` 
T2 EL 
RAJARAM | BARAT AND ANOTHER:* - u 
Apat- tie Bengal Tenancy e ER Act f XVIII of 1940), echo 26 G, 
sub-sections 5 6 and 7—Order rBfusing delivery of possession under sub- 


section 5, tf an order under sub-section O—If has the affect of a decree and if 
appealable under sub-section 7. : 


_ An order rejecting an application of mortgagor praying for seateration of 
property under section 26G (5) of the Bengal Tenancy Act on the groucd ” that 
ithe petitioner had no title to the mortgaged property on the .date of mortgage 
is an order under sub-section (6) of Section 26G and consequently under sub- 
section (7) is appealable in accordavce with the provisions | “of the Code of 
Civil Procedure. - 2 

Application undér section. trs of the Code of. cii Procedure, 
-by the-Applicant Petitioner. we ^ 

- Application by: mortgagor for. delivery - of possession under 
section 46G (s) of the Bengal Tenancy (Amendment) Act, ies 

The material facts will appear from the judgment. 


Mr. Hemendra Ki mar Das for the Petitiorers. 
Mr Nirmal Chandra Nandi for the Opposite Parties. 
ke em d ; "s C.-A. V. 
The judgment of the Court was as follows :— 3 
This Rule is directed againstan appellate order made by the Sub- 
ordinate Judge, 4th Court, Dacca'in Miscellaneous Appeal No. 207 
of 1941; affirming an order of the Munsif, 3rd. Court of that place 


by which an application made by the petitioners under section 26 


(G) (5) of the Bengal Tenancy Act was rejected. 
The petitioners’ case was that: on ‘the rst Decémber; 1925, they 
had executed an usufructuary~mortgagé bond in favour of the oppo- 


.site parties in respect of certain land described in the petition, to 


secure an advance*of- Rs. 1,020 received from the latter ; and as 
more than,15 years had’ elapsed from the-date of the registration 


-of the mortgage deed they prayed for restoration of .the mortgaged 


*Civil Revision Case No. 817 of*1,42, against the order of J. N. Das Gupta, 
Esq, Subardinate Judge, 4th Court, Dacca, dated the rith March, 1942, affir- 
ming that of Raj Kumar Dutt, =D G Ist Soart Daccay dated" the agii 
November, dr : l l -Z 
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property under section 26 (G) (s) of the Bengal Tenancy .Act. 
This application was resisted by the opposite parties principally 
on the ground that the petitioners | had no title to the mortgaged 
property at the date when the mortgage bond was executed. 

The trial Court upheld this contention ofethe opposite parties 
and rejected the application of the petitioners under section 
26 (G) (5) Bengal Tenancy Act.. An appeal was taken against this. 
order and the lower appellate Court, as has been said already, 
dismissed the appeal and affirmed the order of the trial Judge. 

Against this order of the appellate Couit this present Rule was 
obtained. i 

A preliminary point has been raised on behalf of the opposite 
parties in this Rule and it has been contended by the learned 
Advocate who appears for them that as the order of the lower 
appellate Court could have been challenged by way of appeal it was 
not competent to the petitioners to come up in revision under sec- 
tion 115 Civil Procedure Code. Il seems to us that this contention 
is sound and must prevail. 

The determination of this point turns on the interpretation to 
be put on the words of sub-section 7 of section 26 (G) of the Bengal 
Tenancy Act which is one of the new clauses Boden by the amending 
Act XVIII of 1940. ~- 

' Sub-section 7 1eads as follows : 

"Any order made by a Court under sub-section (B) shall have 
the effect of a decree of a Civil Court and shall be subject to the 
provisions of the Code of Civil Procedure, 1908, in respect of appeal, 
revision or review". 

Sub-section 6 has also been altered to some extent by the 
amending Act mentioned aforesaid and it now stands as follows : 

“An application under sub-section 5 shall be accompanied by a 
process fee of the prescribed amount for service of notice on the 
mortgagee and the Court to which such an application is made 
may after service of such notice award to the mortgagor such 
compensation as appears equitable and may pass an order restor- 
ing possession of the mortgaged property to the mortgagor." 

Thus it is clear that if the order 1s one passed under sub-section 
6 section 26 (G) of the Bengal Tenancy Act, it would have the force 
of a decree under the Code of Civil Procedure and would be appeal- 
able as such. 

The controversy centres round ‘the short point whether the 
order complained of does come within the purview of sub-section 
6 of section 26 (G) of the Bengal Tenancy Act, 


- 


— 


‘VoL. 76.] ' ‘HIGH ‘COURT. : 

. It has € argued on behalf of- the petitioners that the order 
contemplated by sub-section 6 is an order restoring possession of 

_ the mortgaged property to thé applicant and when such an order 
is passed it will have the force and effect of-a decree ; but .when 
the application is rejected and no order for possession is made the 

i order of dismissal is not an order under sub-section (b) within the 
‘meaning of sub-section (7). Such an order- cannot operate ag a 
-decree and cannot be appealed against as such. It is suggested 
that the Legislature may have good grounds for not giving the 
-right of appealin such cases, Section 26 (G) (5) after all provides 
for a summary remedy and ddes not take away the ordinary remedy 
which the mortgagor may otherwise have and the rejection. of the 

- -application of the mortgagor cannot stand in the way of his availing 
-himself,of other remedies open to him in law. It is true that it 


- i$ quite optional: with the mortgagor to proceed by way of an 


~ 


l application under section 26 (G) (5) of the Bengal Tenancy Act 
‘Or not. But although the rule of res judicata may-not apply to 
summary proceedings of this sort we are not sure that a litigart 

. ‘who has the choice of two alternative remedies and has made his 
choice in a particular way can afterwards turn round and seek the 

: other-. remedy wheie he has got an adverse order against him in 
the first proceeding. ` "x 

‘But it is not necessary for us to decide this matter finally for 
in our opinion these are not relevant. considerations and cannot 


. outweigh the positive provisions of the Statute. The only question’ 


for our consideration. is whether an order réfusing the relief 
prayed for under sub-section 5 is "an order made under iis 

- gection 6". 
It cannot be denied. that when a Court is empowéred to grant 
-a.relief it may also refuse to grant the same. Sub-section 6 is the 
.only provision for disposal on the merits of an application made 
. "under subesection 5.. Sub-section 6 uses the word ‘may’ and in 
our opinion the use of this word implies that the Court can, if the 
- case so requires, also refuse to grant the relief prayed for.. Such 
an order of refusal will be an order under sub-section 6 of section 
26 (G)of the Bengal Tenancy Act. By way of analogy we may 
refer to Order XLIII, Rule 1, clauses (r) and (s) of the Code of 
Civil Procedure which provide inter alia for appeals against orders 
made under Order XXXIX, Rule 1 as well as Order XL, Rule r of 
the Code of Civil Procedure. Under Order XXXIX, Rule 1 the 
| Court can make~an order granting temporary injunction restraining 
-the defendant from doing certain acts arid under -Order XI, Rule 1 
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the Court may appoint a Receivér whenever, it considers such 
appointment to be just and proper. Yet when orders are passed 
rejecting an application either for appoint.*i ent of a receiver or for 
granting of a temporary injunction the orders are held to’ -be orders 
. under those rules and hence appealable under ie rules of Order 


XLIII mentioned above. 


- The result therefore is that in our opinion the order made by 
the Munsif rejecting the application of the petitioners under sec- 
tion 26 (G) (5) of the Bengal Tenancy Act is an order under sub- 
section (6) -of that section and consequently it is appealable 


-in accordance witlr the provisions -of the Code of Civil Pro- 


cedure. U 
As in this case a second apal lay from the deebo of the 


lower appellate Court this Rule must be held to be incompetent. 


Mr. Das who appears for the petitioners had prayed tous that we 
may allow him to convert his petition in revision to a memorandum 
of appeal. There cannot be any objection to that inasmuch as 
the requisite court-fees have already been paid. We order accor- 
dingly that this petition for revision may be treated as a memoran- 
dum of appeal and this may be registered as an appeal from an 
appellate decree. ; 
As the appeal involves questions of law we admit it ander 
Order XLI, Rule rr, Civil Procedure Code and direct that 
notices be issued on the learned Advocate who appears for -the 
opposite party. : Ed f 
The petitioners must however pay to -the opposite parties 
the costs of this. Rule—hearing-fee being assessed' at one gorg 


tiohur. 
P. S. -. Rule held nae i 


Treated as a Memoran- 


dum of Appeal. 
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a APPELLATE ervir, 


BNR Mr. Justice JV. C. A. Bádgloy. 
KSHEMADAPKINKAR ROY s 
2 e 
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 'SHYAMA SUNDARI BEWA AND OTHERS. * 


Limitation — Bengal Public. Demands Recovery FTN (IH B.C, “of ach sec- 
tion 36, Proviso, suit under—Plea of fraudulent suppression of notice under 
section 7, if may save limtitation—Limtiation Act (IX of ku section 18, 
. Fraud, if io be proved. 

A ceitificate sale was he'd on the roth April, 1934. The iris obtained 
delivery of the, property on, the, 2nd May, 1935. The present suit was filed on 
the sth July, 1937, on the allegation that there was fraudulent suppression of 
notice under section 77 of the Public Demands Recovery Act. No attempt 
was made by the plaintiffs to establish any fraud on the part of the defendants 
and the final finding with regard to the service of notice is to the effect that 
the service was not effécted. On appeal to the High Court by the defendant, 
the question ‘arose whether the shit was time-barred. under proviso to section 
36, having been instituted more than one year after date of delivery of posses- 
sion to the purchasér and whether limitation was saved by fraud : 

-" Held. that no fraud | having been established under section 18 of the Limita- 
“tion Act, the plaintiffs" suit was.time-barred, : 


Appeal by Defendant N 0. I. 
‘Suit for, Peng aside certificate sale under .Public Demands 
Recovery Act- +" - -> - . 
The material facts will appear from the judgment. 
Mr. Urukramdas Chakravarty for the Appellant. 
Mr. Jajneswar Mandal for the Respondents. ' 
The judgment of the Court was as follows :— 


« 


In. the suit oüt-of which this appeal arises the. plaintiffs sought 


to set aside a certificate sale which was held‘ on- “the rcth of - April, 


1934. ~The purchaser. obtained delivery ` of the property on - 


. the 2nd of May, 1935, and the present suit. was filed. on the sth 


July, 1937. s 
The main point urged by the learned Rayos for the appellant 


is that the plaintiffs’. suit was clearly barred by limitation. In 


. "Appeal from Appellate Decree No. 846 of 1939, against the decree of Basanta 
Behari Mukherjee, Esq., Subordinate * Judge, 2nd Court, Dacta,_ ‘dated the goth 


of January, 1939, affirming the decree of Babu Krishña Kumar Mitra, Additional - 


- 


. Munsiff, Dacca, dated the r&thof July, 1938. NC 
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their plaint the plaintiffs appear’ to have. pleaded that there had 
been fraudulent suppression of ‘the-notice under section 7 of the 
Public Demands Recovery Act. However, from a perusal of both 
the judgments of the Courts below it seems that no^ attempt was 
made by the plaintiffs during the course of the trial to” establish 
‘any fraud on the part of the defendants and the final finding. with 
regard to the service. of notice is to the effect‘that the- learned 
<Subordinate Judge. was not satisfied from the evidence that the - . 
_service had-actually been effected. This being "the case, the pro- 
viso to section 36 of the Act would apply.. Itis to the effect that. 
‘no suit shall be entertained—(a) 4f instituted more than one year 
from the date on which possession | of the property. was delivered 
to the purchaser". The question of. the date of the plaintiffs’ 
knowledge would only arise if fraud had been established under 
-section 18 of the Indian Limitation Act. No such. fraud was 
_ established and it therefore follows that the plaintiffs’ suit was time- 
barred. à 


The appeal must accordingly be allowed -with costs throughout 


P. S. wor Am Appeal Allowed. 


Before Mr. Justice T. J. Y. Roxburgh and Mr., fristice 
A. S. Af. Akram. 


“Sm. SHIBANI BALA DEBI 7X 


U. 


SAILENDRA NATH MUKHERJEE AND orimrs.* 


" — 
e 


Partition—Purchdser pon ons of the sons, position af—Share of mother in lieu 
E a malenance—Spes successionis. 


The share given tothe mother on partition wit’ the sons in lien of ,her 
maintenance is carved out of the estate of the sons and comes back to them on 
* Appeal from Appellate Decree No 1278 of 1940, again:t the decree of 
B. K. Basu Esq, District Judge of Howr@h, dated the 6th June, 1940, affirming 


that of Babu Dwarka Nath De, Subordinate Judge, and one Howrah, dated 
the 17th March, 1939. 


- 


- 
w 


- 
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Vou. 76.]- . -'IHGH COURT. -. ; = 95972 
m oj M9 ra . d i 
~ 7a n .^ RC nS. 2 a a 
the death of-the mother. The interest of the son is not a mere apes successionis . Civi. 


. during the life-time of the mother in thy property received by the mother on 
partition. The purchaser from the son has the same rights and is subject to the 
- same liabilities as the son himself "witherespect to the property purchased. If ' Sm. Shibani Bala 
the mother dies Before partion the purchaser will be benefited to the extent Debi 
that he will . be relieved of that liability. He cannot. lose any portion ofhis ... Y 
Sailendia Nath 
share in the property absolutely merely because, there is a partition. The Mukherjee. 
portion set apirt-for maintenance of the mother reverts to the purchaser on. L— 
the death of the mother. "Hence in a suit for partition by the purchaser, he is 
entitled to a declaration to that effect. « 


Amrita Lal Mitter v. Manick Lal Miwlick (1) d Hira Lal Mondal v v. Sankar e 
Lal Mondal (2) followed. 


1942, 
Nar pns 


' Appeal by the Plaintif. . ` PERSE “a F 
Suit for partition. ~ s 7 
The material facts appear from the judgment. 


Messrs. Hiralal Chakravarty, ]. N Sen and Shyamadas Bhatta-’ 
charjee.for the Appellant, . 


Messrs. Sitarim Banerjee . aud Biola Nath - Roy for the 7 ^ € 
Respondents, i a 


- 
= ^- 
n 


S m x oe : - B ae : CA. V. " 
The judgments of the Court were as follows : : . « 
Akram, J. :— This appeal by the plaintiff arises out of a suit for June, 19. 


partition. The plaintiff's case was that, the suit larids - ‘consisting of 
a homestead and ä tank belonged to one Kshetra Nath Mukherjee 
and upon’ his death-came to be.owned by his two sons, viz, 7 
' Sailendra Nath “Mukherjee, defendant No. r, and Provash Chandra 
: Mukherjee, pro Jorma defendant, and’ ° his widow . Radharani, 
defendant No. 2: that Proyash sold his half share in the lands in 
suit to the plaintiff fora sum of Rs. 4000 ;. that the plaintiff was, - 
therefore," entitled to separate, possessjon of the half share upon 
partition, or, in the alternative to one-third share if, -Radharani was 
to sbare equally with her sons upon partition. | +- . 
- The třial Court decieed the suit prelimitiatily c on the 7th July, ^ 
1938 and directed '* that‘ the properties be partitioned in’ three 
‘equal ‘shares of plaintiff, defendant No. r and defendant. No.,2. 
There would be made a valuation of the plaintiff's one-third share - 
by the"Courf under section 4 of the Partition Act. In case of any i 
of the defendants Nos. 1 and a or both paying the value so fixed, 
they.or he or she, as the case may be, would be considered ag 
„purchaser of . that share. In cae of. their.not so paying, tbe value 
of the partition will be effected by a Commissioner to be appointed’ 
(1) (1900) I. L.R.27 Calc. ‘eer, à : ! s 
(a) (1938) 42 C. W. N. 693. "C 
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by Court. All the defendants will be liable for plaintif's costs 
up to date. Subsequent orders will be passed for subsequent 
costs. ” ko ^i 

There was no appeal against this decree and consequently 
pursuant to the decree the plaintiffs share fame to be valued and 
it was fixed at Rs. 1618-12-8, which was paid by the defendant 


. No. 1 and the suit was thereupon finally SEU on the 17th March, 


1939 in the following terms -:— 

“ The plaintiff do get only «Rs. 1618- 12-8 in deposit in lieu of 
her one-third share inthe suit property. The plaintiffs said one- 
third share in the suit property shall now vest in defendant 
INO; Tenunan 

Against this decree, the plaintiff preferred an appeal before 
the District Judge but was unsuccessful. She thereupon preferred 
the present second appeal. 

It is urged before us on behalf of the appellant that the Court 
below was in error in not declaring that the plaintiff was entitled on 
the death of the defendant No. 2 to a one-half sbare in the one-third 
share of the property in suit given to the defendant No. a in lieu of © 
her maintenance, which share of the plaintiff was joint with - 
the remaining half share of the defendant No. r in the share of 
defendant No. a. 

In support of the above contention, reliance has been placed 
upon the cases Amrita Lal Mitter v. Manick Lal Mullick (1) ; and 
Hira Lal Mondal v. Sankar Lal Mondal (2). 

It is argued by the respondents, on the other hand, that no such 
question being raised before the trial Court and no appeal being 
preferred against the preliminary decree, the plaintiff was precluded 
from putting forward such a claim after the passing of the final 
decree. 

- It is to be noticed, however, that the plaintiff had laid claim to a 
half share in the disputed property and had specifically taken the 
point urged now before us, in the appeal before the lower appellate 
Court. The question is one of law and can.be decided, on the 
materials already on the record. Y 

We, therefore, overrule the objection takeh by the respondents 
that the plaintiff should not be allowed to urge before us her claim 


to the half share in the whole of the property, that is to say, 


“to the half of the one-third share, given to the defendant No. 2 


in lieu of her maintenance allowance " over and above the one- 


(1) (1900) I. L, R. 27 Cale. 551. 
(a) (1938) 42 C. W, N. 695. 


+ 


«Vor. 76.] alog court. 


` third share allotted to the plaintiff by- the decree of the Court 


. below. 


\ 


As regards the merits, upon a consideration of the cases men- 
tioned above cited by the appellant, it seems to us that the -conten- 


‘tion put forward by the appellant is well founded. The share given 
3s to the mother on partition with the sons in lieu of her maintenance 
< is carved out of the estate of the sons and comes back to them 


on the death of the mother. The interest of the son is, therefore, 


', not a mere sfes successionis during the life-time of the mother in 
- the property received by the mother on partition. Such being 


the position, the purchaser from the son would have the same rights 
and be subject to the same liabilities as the son himself with respect 


~: to the property purchased. 


The plaintiff bas purchased. a joint half share in the property 
and held it subject to the liability for the maintenance of the 


. mother. Ifshe died before partition the plaintiff . would benefit to 


tlie extent that he would be relieved of that liability. -He cannot 


„~ ese any: portion of his share in the property absolutely merely 
- because there is a partition. The portion set apart. for maintenance: 
<,- of the mother reverts to the plaintiff on the death of thé mother. 


He is entitled to a declaration accordingly. — . 

We therefore direct that the decree of the Court below be 
modified by declaring that the plaintiff is entitled onthe death of 
the defendant No. 2 to an equal share jointly with tbe defendant 
No. rin the one-third ‘portion of the property in suit allotted to 


-the mother on partition for her maintenance or to 1/6th share of 
_- the property asa whole if no partition takes place between the 


mother, defendant No. a-and her son defendant No. ‘t. . 
The appeal is allowed to the extent indicated above. Having 
regard to the circumstances of the case, we direct that each party 


_ do bear bis own costs throughout. 


Roxburgh, J. :—1 agree. d 


+ 


“Ak M "E dn Appeal allowed. 
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Before Mr. Justice B. K. Mikherjen and Mr. Justice 
_ « A, L. Blank. > 


[^ . — SARADINDU MUKHERJEE 
' e ov. uo" 
SM. KUNJA KAMINI- ROY: AND OTHERS." 


René, apportionment: -of—Transfer by lessee. Linum Melde ec Landoi, if can 
plead transfer deed as benami—Transfer of permanent tenure, effect of. 
A landlord not being a party to a deed of transfer, is not competent to raise 
the question of deed of tidnsfer being denaméin a suit for rent se against 
the tenant and his transferee. i ; 


^ Lala Achalram v. Raja Kasim Hussain Khan (1) followed, ] 


- 


ws 


Where the liability of a tenant to pay -rent is founded on privity of estate, 


- the liability ceases as soon as the interest is transferred to some other person. 


Bat so far as the original lessee is concerned, his. liability does not cease with 
mere assignment, © "The lessor in such: cases can enforce payment of- rent from 


his original tenant by reason of privity of contract and the liability of the ori- - 


ginal tenant can only. cease after the assignee is accepted as tenant by the léssor 
- But in the case of a transfer of a permanent T— which is completed: ‘with 
all the formalities required by section 12 of the Bengal Tenancy Act,. in the 
absence of contract there is a statutory obligation on the part of the lessor to 
recognise the transferee asa tenant; that is, "when there is no contract be- 


` tween a landlord and tenant, the lessor- has'got no other ‘option. but to’ recog- 


nise the transferee, In ‘the case of a contract the transfer shall not be valid and 


i binding unless security ig given or some other condition is fulfilled, the original - 


tenant still remaining | liable for the rent. 


- 


. Surapati Roy. v. Ram Narain Mukherjee (2) referred to. 


Appeal by Defendant No, 1 

Suit for rent. © 

The material facts appear from the judgment. . — : 

Messrs. Atul Chandra Gupta, Rajendra Bhusan Bakshi i 
Bimal Kumar Mukherjee for the Appellant. 


Messrs. Gopendra Nath-Das and Khitindra Kumar Mitter for. - 


the Respondents., 
c. ^. v. 
` The following judgment was s déifyered - 


This appeal is on behalf of defendant No, 1 and it arises out 
of a suit for recovery of.arrears, of rent. The, defendant No. r 


* Appeal from Original Decree No. 190 of 1939, with Cross-Objection, against 


/ 


- 


the decree of Narayan Chandra Basu, Esq:, Subordinate Judge, 2rd Court, 24- — 


Parganas at Alipur, daied the 1st May, 1939. = 


(1) (1905) L. R. 32 L A. 113; L L. R. 27 All. 271. E 
~ (a) (1923) L, R. 50 I. A, 155; IL. R, 50 Calc. 680 ; 39 C. LJ. 26. 


-— 


¢ 
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and three other persons took a'Mokarari lease of a laige quantity 
of land in the Sundarbans’ fiom the predecessors of the plaintiffs, 
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1942. 


under a registered Potta, dated July.16, 1928. .The rent reserved Saradindu Mukberjes 


was Rs. 5600 a year, payable in four instalments, in the months 


of Poush, Magh, [algoon and Chait, every year. Besides this 


yearly rent, the lessees undertook to pay revenues and cesses pay- 
able in respect .of: the property .and also. rent$ due by the lessors 
to their superior landlérds. The defendant No. 1 ‘subsequently 
acquired the interest. of his other three co-sharers in the- tenure 
and became-the sole owner thereof. In 1932. there were certain 
litigations between the lessors "and defendant No. 1 and as a result 
of these the rent was reduced, from -Rs; 5600 to Rs. 5100 a year, 
all the other terms of the Potta being -kept intact. On January 27, 


..1936, corresponding to Magh 13, 1342-B. S. the defendant No. 1 


sold his interest in the' tenure to defendant No. 2. The present 


-suit was brought by the plaintiffs ` lessors. on April 12, 1938, and | 


they claimed arrears of rent for the period commencing from the 
Poush Kist of 1342 B. S. and ending with the Falgoon Kist of 1344 
B.S. The claim was- laid at Rs. 18027 and-odd. "The plaintiffs’ 
case was that defendant No. 2 was a relation ` and Benamdar of 
defendant No. 1 and the transfer in her favour was a collusive and 
sham-transaction. ‘They’ therefore claimed rents mon both the 
defendants. ; : m 

The trial Judge.came to the finding that- defendant No. 2 was 
not a Benamdar of defendant No. t and in his opinion, the question 
of Benami could not be raised by the -plaintiffs who were no parties 
to- the conveyance. The conclusions of the Subordinate Judge 
therefore were that defendant No. x was tenant up to January 27, 
1935, and for the subsequent period in suit, defendant No. 2 was 
the tenant. . The learned Judge however refused. to apportion the 


liability of these two defendan: s, being of opinion that this was . 


neither easy nor proper. The defendant. No. 1 has come up to 
this Court on appeal and the .only contention put forward on te- 
half of him by Mr. Gupta is that on the findings - -arrived at by the 
Subordinate.Judge himself, the appellant should not have been 
made liable for rents that. fell due after the date of the transfer 
of the tenure to defendant No. 2 and that for the subsequent 


period the defendant No. 2 alone should have been, made liable. - 


It seems to us that if conclusions of law and fact arrived at by 
the Subordinate Judge be actepted as correct, his decision cannot 
possibly be supported. According to the. Subordinate Judge -the 
defendant No. 1 ceased to be a tenant on and from MEA 27, 


“Sm. Kini Kamini 


Roy. 
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Crvit. 1936 and he was further of opinién that he was not_ personally 
1942. liable under the terms of the Potta for any rent that accrued due 


Saradindu Mukherjee subsequent to the transfer. In these circumstances it is difficult 
Y _, to see why there was a joint decree made against both the defen- 
Sm. Kuaja Kamini 
Roy. dants, when their liability could have been easily apportioned on the 
materials appearing on the face of the record. 


Mr. Das who appears on behalf of the plaintiffs respondents, 
i has appreciated the difficulty in his way and he has attempted to. 
support the decision of the Subordinate Judge on grounds other 
than those upon which the latter relied." The contentions put 
forward by him are of two-fold character. In the first place, he 
says that the Court below should have held on evidence that 
defendant No. 2 wasa mere Benamdar of defendant No. 1 and it 
ened in law in holding that the plaintiffs were incapable of raising 
the question of Benami in the present litigation. The second 
ground taken is that even if defendnnt No. 2 was not a Benamdar 
of defendant No. r, the defendant No. r as’ one of the original 
lessees, was bound by the personal covenant in the Potta to pay 
the rent in spite of the fact that he had assigned his interest to 
another person. These are the two points that require consideration 
in this case. 

So far as the first point is concerned we agree with Mr. Das 
that the Court below was wrong in holding on the authority of the 
decision in Lala Achalram v. Raja Kast Hussain Khan (1), that 
the plaintiffs not being parties to the deed of íransfer were not 
competent to raise the question of Benami in the present litigationt 
As was held in the case of Kamini Kumar Deb v. Durga Charan 
Nag (2), the principle enunciated by the Judicial Committee in 
Athalram’s case (1) that a stranger to a deed which is intended to 
be real and operative between the parties thereto cannot dispute 
the payment or non-payment of the consideration or its adequacy 
or inadequacy has no bearing in a case where the deed is challenged 
as fictitious and never designed to operate as a real deed or to 
effect transfer of title. We think however that the evidence which 
has been adduced on behalf of the plaintifis in the present case 
falls short of what 1s necessary to establish a case.of Benami. The 
only witness who has been examined on behalf of the plaintiffs is 
his officer Jogesh Chandra Dey. This witness in his VRPOBIEOR 
states as follows :— 

“Saradindu Babu said that he had*made the Benami transaction 

(rt) (1905) L, R. 3a I. A. 113; I. L. R. 27 All. 271,7 " 

(2) (1922) 37 C. L. J. 123. 


pes 


” 
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a 
in her relation’s name and that the defendant No. 2 was his rela- 


tion and mother-in-law ..,......... . We learnt on enquiry that 
Nanda Rani has no means to purchase properties for Rs. 4009 and 
Saradindu Babu himself maintains her.” ; 


In cross-examinat#on he stated further : 

"Each year I meet Saradindu» Babu who also goes to Rai 
‘Bahadur Gunendra Krishna Roy’s -house. In his presence 
Saradindu Babu said that he had made the Benami transaction.” 


It is impossible to believe that if, defendant No. x really inten- 
ded to make a sham transfer for the purpose of avoiding his liability 
for rent he would himself go to his landlord and tell him about 
it. Itis true that there is no denial on the part of defendant 
No. 1 that Nanda Rani is related to him. Tbe attesting witnesses 
to the deed of sale also are all employees of defendant No. r and 
it'is admitted by the defendant No. 1’s own witnesses that even 
after the purchase, the management of the property was left in the 
hands of one of the officers of defendant No. r. These are sus- 
-picious circumstances no doubt and throw considerable. suspicion 
regarding the genuineness of the transfer. But we cannot rest 
our decision {on mere surmises or suspicions, There is no 
evidence on the plaintiff's side to prove that there waa no payment 
of consideration by Nanda Rani. Certainly the plaintiffs could 
have produced better evidence to prove that the transaction was in 
reality a Benami affair. We therefore over-rule the fist contention 
of Mr. Das. 


The second point put forward by Mr. Das raises a question of 


some importance. It isa ‘well-settled rule of English law which 
has been adopted in the Transfer of Property Act (vide section 108 
(J) of the Transfer of Property Act) that when the liability of a 
tenant to pay rent is founded on privity of estate, the liability ceases 
as soon as the interest is transferred to some other person. But 
so ‘far as the original lessee is concerned, his liability does not 
cease [with mere assignment. The lessor in such cases can enforce 
payment of rent from his original tenant by reason of a privity of 
contract and the liability of the original tenant can only cease 
after the assignee is accepted as tenant by the lessor either expressly 
or impliedly. The question is how far this principle is applicable 
to the case of a transfer of a permanent tenure governed by the 
Bengal Tenancy Act. Undeg section 11 of the Bengal Tenancy 
Act a permanent tenure is-capable of being transferred in the same 
manner and to the same extent as any other immovable property. 
. Section 12 prescribes the mode in which the transfer is to be 
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e 
effected. As soonsas the document by which the transfer is made 
is registered, and the registration is not to take place unless the 
landlord's fees are paid, the transfer is complete. It has been held 
by the Judicial Committee in the case of Surapati Roy v. Kam 
Narain Mukherjee (1), following a long series? of decisions of this 
Court that as soon as the transfer is complete, the liability of the 
old tenant for rent ceases. Iti$ true that the facts of this case 
do not show as to whether the transfer in that case was by the 
original tenant or a subsequent assignee. But their Lordships 
expressly approved of the decision ip the case of Hemendra Nath 
Mukerji v. Kumar Nath Roy (2), where the original lessee was held 
to be absolved from liability to pay rent after a deed of release 
was executed and registered by him. It appears indeed that there 
was an additional finding in Hemendra Nath Mukerji’s case (2) 
that the plaintiff landlord never asked for any rent from the old 
lessees ; but that was not the basis of the decision of the learned 
Judges. The case of Hemendra Nath Mukerji wv. Kumar Nath 
Roy (a), was followed by Walmsley and Mukerji JJ. in the case of 
Kanai Lal Ghose v. Basanta Behari Sen, (3) and it was held that 
on the transfer of a permanent tenure being complete under ‘sec- 
tion 12 of the Bengal Tenancy Act, the liability of the transferor 
who was an original tenant and not an assignee, would cease. It 
was held further that though the original tenant would be absolved 
from his liability to pay rent as soon as the transfer was complete 
still he would remain liable for the performance of other personal 
obligations created by tke lease. As has been said already, even 
under the English law, the liability of the original tenant to pay 
rent comes to an end as soon as theie is recognition of the assignee 
as a tenant by the lessor. Wethink that the effect of a transfer 
being completed with all the formalities required by section 12 of 
the Bengal Tenancy Act is, that there is a statutory obligation on 


' the part of the lessor to. recognise the transferee as a tenante Of 


course if there is a contract between a landlord and a tenant that 
the transfer shall not be valid and binding unless security is given 
or some other condition is fulfilled, the original tenant might still 
remain liable for the rent. But when there is no such condition, 
the lessor has got no other option but to recognise the trans- 
feree. 

It is to be noted that before 1885 the duty was fixed upon the 
transferee ofa tenure to get his name recorded in the Sherista 

(1) (1923) L. R. 50 I. A. 155; I. L. R. 50 Calc. 680 ; 39 C. L. J. 26. 

(a) (1908) 12 C. W. N. 478. (3) (1925) 29 C, W. N. 1020. 
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of the landlord and if he failed to do that, the landlord could ae 
ignore him altogether and proceéd against the recorded tenant for 1942. 


recovery of arrears of rent. The Act of 1885 made a change in Saradindu Mukherjee 
this respect and under it, as soon as. -the deed of transfer is . Konja Kamini 
registered, the old temant walks out of the field, no matter whether Roy. 
the landlord has actual notice of it or not—vide the observation of rH 
the Judicial Committee in the case of Jitendra Nath Ghose v. 
-Monmohan Ghose (1). We therefore think that in the present case ° 
the liability of defendant No. x for the rent ceased after January 
27, 1936. He would only. be liable for the ,rent of the Poush Kist 
of 1342 B. S. and for the subsequent period, the decree should be 
-made against defendant No. 2 alone. 
_ The result is that we allow the appeal and modify the judgment 
of the learned Subordinate Judge. The. plaintiffs will have a 
decree for Rs. 1626-:5-3 against defendant -No. 1 and for 
_Rs. 16400-9-6 against defendant No. 2 with. proportionate costs of 
the trial Court against each. 
‘There will be no order for costs in this Court. ; 
The cross-objection is dismissed. There will be no order for 
costs in the cross-objection. 


A. T. M. RS dv g Appeal allowed. 
(1) (1930) L. R. 57 I. A. 214 (221) ; 52 C. L, J. 272 (280). 


» 


Before. Mr. Justice B. K. Mukherjea, and. Mr. Justice 


A. L. Blank. 
BEJOY KUMAR SAHA, Minor, REPRESENTED BY Cm, 
ose 3 HIS NEXT FRIEND AND GUARDIAN MOTHER  . 1942, 
i KUNTALA BALA DASI May, 4, 5) 21. 
V. m 


RAI SAHIB RAMAPATI BASU, Bo 
| A AND OTHERS.* 


-~ 


Tulen Prina Insolvency Act (Central Act V of 1920) ssction 28(2)— 
Managing member of a joint Dayabhaga family adjudged insolveni—Recsiver, 
tf can seil or mortgage, solvent co-parcener’s property. 


On the-insolvency of the: palaging member ofa joint Dayabbaga family, 


* Appeals from Original Orders Nos. 176 to 180 of 1940, against the orders of 
M. A. ENN Esq., District Judge of-Birbhum, dated the 16th March, 1940. 
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who is not the father, his power to sell or mortgage the interest of other 
co-parceners for satisfaction of joint debt, does not vest in the receiver under 
section 28(2) of the Provincial Insolvency Act ; or in other words, the receiver 
cannot seize and sell the share of the co-parcener, who has not been adjudicated 
an insolvent under the Provincial Insolvency Act. 

» : 


Appeal by the Minor Co-parcener. 


Proceeding taken on the report of the Receiver appointed under 
the Provincial Insolvency Act. 


The material facts appear from the judgment. 
Mr. Rabindra Nath Choudhury for the Appellant. 


Messrs. Gopendra Nath Das and Lala Hemania Kumar for the 
Respondents. 

G As Ve 

The following judgment was delivered : 

The facts giving rise to these connected appeals may be shortly 
stated as follows : There were 5 insolvency proceedings'started by 
certain creditors against 5 debtors, to wit, Doman Chandra Saha, 
Sibadas Saha, Bholadas Saha, Damini Sundari Dasi and Lilabati 


- Dasi, who together with Bijoy Saha an infant who is the appellant 


before us, constituted a joint Hindu family carrying on business 
at Sainthia under the names of Doman Chandra Saha, Kunja Lal 
Saha, and Kunja Lal Saha and Sons. The District Judge of 
Birbhum by his order dated the r4th September, 1935, while hold- 
ing that the debts due by each of the debtors exceeded Rs. 500 in 
amount, and that there were acts of insolvency committed by all of 
them, dismissed the applications for insolvency on the technical 
ground that they were not properly signed and verified by the 
petitioning creditors. Against this order, there were five appeals 
taken to this Court, and ibis Ccurt by its order dated the 13th 
June, 1939, set aside the judgment of the trial Judge and adjudi- 
cated all the 5 debtors insolvents on the petition of! one of the 
creditors named Dhansukh Das Hiralal. The learned Judges did 
not think it necessary, in these cicumstances, to consider the 
applications of the other creditors. On 22nd September, 1939, 
Ramapati Bose the respondent before us was appointed a Receiver 
in respect of the estates of the insolvents. On' 27th January, 1940, 
the Receiver reported to the Court that in taking possession-of the 


` properties of tbe -insolvents he had to take possession of the 


undivided 1/6th share of Bejoy the infant co-sharer in the joint 
estate, although he was not adjudicated an insolvent, and he soli 
cited directions from the Court as to whether the rents and profits 
in the minor's share should be handed over to him. The matter 


Vo. 76.] HIGH COURT. 


was heard in the presence of the guardian of the minor, ‘and by 
his order dated the 16th March, 1940, it was held by the learned 
District Judge that as Doman Chandra Saha, the manager of the 
joint family was adjudicated an insolvent, the power which he had 
of disposing of the emtire property, including the share of the minor 
for payment of joint business debts, vested in the Receiver, and 
` that the Receiver could exercise these powers for the benefit of 
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the creditors. It is the propriety of this order that has been | 


challenged on behalf of Bejoy who is the appellant in these five | 


appeals before us. 


Mr. Chowdhury who appeared in support of the appeal has 
contended before us that under section 28(2) of the Provincial 


Insolvency Act, all that vests in the Receiver is the property of- 


the insolvent and it cannot be said that' the right if any of the 
manager to alienate the joint estate, under certain conditions, for 
the purpose of satisfying family debts is a property within the 
meaning of section 2(d) of the Provincial Insolvency Act, which 
would vest in the Receiver under section 28 of the Act. There are 
a number of cases, decided by other High Courts. in India, where 
this question was agitated; though there is no authoritative 
pronouncement on the subject by this Court as yet. The question 
was raised in Judubala v. Batukeswar (1) but the learned Judges 
expressly left it undecided. As regards cases coming under the 
Presidency Towns Insolvency Act, it is now settled by two recent 
decisions of the Judicial Committee, that when a father, who together 
with his sons constitutes a Mitakshara joint family, is adjudicated 
insolvent, the undivided interest of the sons in the joint estate does 
not vest in the official assignee as a property of the insolvent under 
section 17 of the Presidency Towns Insolvency Act. The power or 
authority of the father however to make the sons’ interest liable for 
his debts contracted not for illegal or immoral purposes, vests in 
.the official assignee under section 52/2) (b) of the Presidency 
Towns Insolvency Act, and the power can be exercised by the 
official assignee subject to all the limitations under which the father 
himself could exercise it. Sat Narain v. Behari Lal (2); Sat 
Narain v. Srikishen Das (3). 

In the first of these cases, the plaintiff appellant claimed a right 
of pre- emption over an adjoining house on the ground of contiguity. 
The defence was that as the plaintiff's father who was the arta of 


(1) (1937) 41 C. W. N. 1079. : ] 
(2) (1925) L. R. 52 I. A. aa. : 
(8) (1956) L. R. 63 1. A. 384 , 64 C. L, J 8o. 
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a Mitakshara joint family, had been adjudicated insolvent under 
.the Presidency Towns Insolvency Act, the plaintiff’s interest in the 
property, by virtue of which the right of pre-emption was claimed, 
vested in the official assignee, and hence no longer existed. The 
trial Court negatived the defence and gaveethe plaintiff a decree. 
On appeal to the Lahore High Court, the learned Judges who heard 
the appeal made an order referring to a Full Bench the following 
question: “ Does an order of adjudication against a father vest in 
the official assignee his son's interest in the joint family property ? " 
The Full Bench presided over by Shadilal, C. J. answeied this 
question in the affirmative. Against that an appeal was taken to the 
Privy Council, and their Lordships of the Judicial Committee 


. reversed the decision of the Full Bench, and restored the judgment 


of the trial Judge with slight modification, Their Lordships 
referred in their judgment to the provisions of section 17 and 
section 2(e) of the Presidency Towns Insolvency Act, and held that 
as the father's power of disposal over the son's property was not 
absolute but conditional on his having debts of a particular, type, 


itcould not be regarded as property as defined in section 2(e), 


which contemplates an absolute and unconditional power of 
disposal. “It may be” so runs the judgment “ that under the 
provision of section 53 or in some other way. that property may in 
a proper case be made available for payment of the father’s just 
debis, but it is quite a different thing to say that by virtue of his 
insolvency alone it vestsin the assignee and no such provision 
should be read into the Act. ” 


. In the second case it was expressly held by their. Lordships 
that the capacity of the father of a joint Hindu family-governed by 
Mitakshara Law to exercise his power to sell the joint family estate 
to enforce the pious obligation of his sons to discharge untainted 
antecedent debts, vests in the official assignee under section 52(a)(b) 
of the Presidency Towns Insolvency Act ; and although such powers 
could be exercised subject to all the limitations under which it 
could be exercised by the father himself, it does not militate against 
the provisions of section 49(5) or of section 17 of the Presidency 
Towns Insolvency Áct ' : 

It will be seen that in both these cases, their Lordships of- the 
Judicial Committee based their decision on the express provisions 
ofthe Presidency Towns Insolvency Act. Their definite decision 
was that the power of a Mitakshara father to dispose of his son's _ 
property under certain special circumstances was not “property” of 
the father which could vest in the official assignee under section 17 
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of the Presidency Towns Insolvency Act. It was not the property 
itself but the power of the father relating to that property that 
would vest in and could be exercised by the official assignee under 
section 53(2) (b) of the Presidency Towns Insolvency Act, which 
runs as follows :— — e 

———Ó the property of the Insolvent shall comprise the 
following particulars namely :— 

“(b) The capacity to exercise and to take proceedings for exer- 
cising all such powers in or over or in respect of property as might 
have been exercised by the insolvent for his own benefit at the 
commencement of his insolvency oz before his discharge. ” 

There is no provision corresponding to section 52(2) (b) of the 
Presidency Towns Insolvency Act in the Provincial Insolvency Act 
of 1920 ; yet it has been held by different High Courts in India 
that the power of the father to sell his son’s interest for payment of 
his untainted debts is ‘property’, which vests in the Receiver under 
section 28(2) of the Provincial Act. Reference may be made among 
others to the cases of Z. S. Balavenkata Seetharama Chettiar 
v. The Official Receiver, Tanjore (1); Anand Prokash v. Narain 
Das (2); Haridas Himat Lal v. Lallu Bhat (3); Khem Chand v. 
Narayan Das (4) and Chairman, District Board, Monghyr v. 
Sewdutt Singh (5). 

It will be seen that section 2 d) of the Provincial Insolvency Act 
is worded almost in the same manner as section 2(e) of the Presiden- 
cy Towns Insolvency Act, and according to it the expression ‘pro- 
perty? * includes any property over which or the profits of which 
-any person has a disposing powér which he may exercise for Ais own 
benefit.” According to the Judicial Committee section 2(e) of the Pre- 
sidency Towns Insoivency Act contemplates an unconditional power 
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of disposal which the father does not possess over son’s property. If l 


the same meaning is attached to section 2(d) of the Provincial Insol- 
vency Act, it is difficult to see how the father’s right could vest in 
the assignee under that Act. This difficulty was felt by many of the 
learned Judges who were parties to the above decisions, and some 
of them were of opinion that section 2(d) of the Provincial Insol- 
vency Act need hot be called in aid for this purpose at all, as 
section 28 was by itself sufficient to vest the power in the Receiver 
as aspecies of property belonging to the father [vide Krishnan, J. 


(1) (1936) I. L. R. 49 Mad. 849 (ff. B}. 

(2) (1930) I. L. R. 53 All. 239 (F. B .). 

(3) (1930) I. L. R. 55 Bom. 110. 

(4) (1925) I. L. R. 6 Lah, 493. ~ (5) (1926) I. L, R. 5 Pat, 476. 
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in Seetharama Chettiar v. The Official Receiver, Tanjore (1)]. 

Others again expressed the view that such power was “property” 

within section 2(d) of the Provincial Insolvency Act, and that the 
Judicial Committee was forced to puta sbhict interpretation upon 
section 2(e) of the Presidency Towns Act, eas otherwise it would 
have been repugnant to the,other provisions of the Act. As 
however there is no provision relating to "Power' as distinct from 
‘Property’ in the Provincial Act, the word ‘Property’ as used in that 
Act is to be taken in its general sense as signifying & right which has 
a money value, vide Venkata Subba Rao, J. in Seetharama Chettiar 
v. Zhe Official Receiver, Tanjore (1) and also Madgavkar and 
Barlee, TT. in Haridas Himat Lal v. Lalit Bhai Mulchand (2). 

Mr. Justice Sen who was a party to the Full Bench decision in 
Anand Prokash v. Narain Das Dorilal (4), was definitely of opinion 
that the disposing power exercisable by the father in certain circum- 
stances over the undivided shares of the sons was not ‘property’ 
within the meaning of section 2(d) and section 28(2) of the Provin- 
ciat Insolvency Act. But it was held by the learned Judge that 
though the right of the receiver to attach and sell the son’s share 
was not supported by express provisions of the Insolvency Act, yet 
having regard to the son's undoubted liability, for the untainted 
debts of the father and to the unbroken current of authority on 
the point, the right in question should be affirmed. 

It appears that the consideration which weighed with most of 
the learned Judges who decided the above cases was that as under 
general law an individual creditor could realise the debts due to’ 
him, from the. co-parcenary property belonging to the debtor as well 
as to his sons, it would be quite fit and proper to allow the assignee 
who represents the general body of creditors to seize the interest of 
the sons also for the satisfaction of their debts, Reliance was placed 
in this connection upon section 60 of the Civil Procedure Code. 
This we venture to say is à wrong way of approach. As was pointed 
out by the Judicial Committee in Sat JVarain v. Behari (4), the 
question must be decided on the wording of the particular Insol- 
vency Act and on that Act alone. Cases under section 60 of the 
Civil Procedure Code or provisions of other acts depend on 
different considerations and these decisions are-likely to mislead a 
Court which has to construe a particular Insolvency Act. l 


(1) (1926) I. L. R. 49 Mad. 849. . . 
(a) (1930) I. L. R. 55 Bom, 110, uL : 
(3) (1930) I. L. R. 53 All. 239. ` 

- (4) (1925) L. R. 52 I. A, 2a, 


bd 


Z 


- liable for any personal obligat®n incurred by him. As an agent’ 


VoL. 76.] ‘ HIGH COURT. ' 


‘It is gratifying to note that a Division Bench of the Patna High 
Court has in a recent case. taken a different view. and held that the 
father's power over son's property does not vest in the receiver 
under section 28(2) of the Provincial Insolyency Act [Wilkantha 
Narayan Tewari Y. Debend ra Nath Roy (1)]... - i 

. Itis not necessary’ for us to decide this matter finally in this 
case; for even if we assume that the father's power does vest in 
the receiver under the Provincial Insolvency Act, that would be of 
little assistance to the respondent in the present case. 

_ In the case before us we have to deal witha joint family 
governed by, the Dayabhag law, * where the rights of. the father do 
not come into the picture at all. There can be no joint family under 
the Bengal Law consisting of the father and the sons, and there is 


no question of the father having any power over the son’s interest, 


which he can avail of for satisfaction cf his just; debts. 

The question, for our consideration is whether on ‘the insolvency 
of the managing member of a joint Dayabhag fa amily who.is not and 
cannot be the father, his power to sell or mortgage the interest of 
other co-parceneis for satisfaction of joint debts, vests in the 
receiver under section 28(2) of the Provincial Insolvency Act. It is 
not disputed that as regards powers of alienation over the family 
property for purposes of family necessity. or. benefit, the manager or 
harta-under the Dayabhag Law has the same position as a manager 


under the Mitakshara Law. (Mayne page 469, toth Edition). If^ 


there are debts binding on the family, a manager would have the 
right to alienate family property for payment of these debts so as 
to bind the interest of all the undivided members of the family 
whether they are adults or minors, There is considerable difference 
however between the position of a father under the Mitakshara law 
and that of-a manager either ina Dayabhag or Mitakshara joint 
family. The capacity of a father to avail himself of his son's interest 
for- satisfying his just debts, is founded on the religious and moral 
obligation, which Hindu Smriti writers impose upon the son to 
rescue his father from the penalties arising from non-payment of 
debts., According to the strict tenets of the Hindu law, the son is 
bound to discharge . the untainted debts of his father whether he 
received any asset from him or not. A manager on the other hand 
stands ona different footing altogether. His own debts are not 
binding on his co-parceners, and he cannot make the joint estate 


or mouthpiece of the family he basan implied authority to sell or 
(1) (1935) I. L. R. 15 Pat, 363. 
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alienate fa mily property for discharging family debts. These debts 
must be deemed to have been incurred by or on behalf of the. other 
co-parceners also." Even if section 2(d) of the Provincial Insolvency 
Act be held to include cases where the power of ‘disposal is exet- 


. cisable within’ certain limits or conditions, ét must be a power that 
- can be exercised for the benefit of'the persón who holds it. This 


is also the language of section 2(e).and' section 52(2) (b) of the 
Presidency Towns Insolvency Act, as well'as of section 6o of the 
Civil Procedure Code. The expression “for his own benéfit": has 
been taken into the Indian Insolvency Law from the corresponding 
English- Bankruptcy 'Statutes;- and it has been definitely held in 
England that a power that can only be exercised for the joint bene- 


"fit ofthe bankrupt and another is not a power that can be exercised 


for his own benefit [Zn re : ~ Taylors Settement Trusts (1) 5. In s" 
Mathiason (a)) The power of a manager over the joint estate - can 


` never be exercised for his own benefit'alone. It is exercisable for - 


the benefit of the family as a whole, and it cannot be said that it'is 
“thing of value " so far as he himself is concerned. As we have 
E just now, the family debts; even if contracted by a mana- ` 


'- ger, must be deemed to be debts incurred by all the members of . 


the family, who occupy -the position of- debtors under: law; and 
whose interests in the joint estate are liable to be sold "for sàtisface 
tion of the'same. ' The creditor has his’ remedy i in law against every 
one of.them but there is. no warrant or justification for allowing the 
Receiver in’ Insolvency to seize and sell,the share of those co- 
parcenets who have not been adjudicated insolvents, simply because 
the managing member has been so adjudged. . As'was pointed oùt 
by the Judicial Committee in Sat Narain v. Behari (3) in constru- 
ing a particular Insolvency Act, we must confine: ourselves to its 
express provisions: and should not be guided by considerations of 
what the creditor could do under the provisions .of other laws. 
There are undoubtedly. 'à number of .cases decided ‘by other High 


Coürts, where the view has been taken that even the manager's 
power of alienating the- family property for family ` debts vests in 


the Receiver on the manager: being ‘adjudged a bankrupt. „One of 
the earliest pronouncements on this point is -that of the Madras 


- High Court in Rangayya Chetti v. Thanikachalla Mudali (4)- where- 


the Official Assignee ein a house forming pu of. the family 


(1) [1929]. 1Ch 438. —— e : 
(a) [1927] 1 Ch. 283. ME" 
(3) 1925) L. R. 521. A. 223,5 ^ 
(4) (1895) I. L. R, 19 Mad. 74. 


. * i . = 
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property of the insolyent to the plaintiff who sued for. possession. 
' The yoüngér brother of the insolvent contested © the suit. It was 
held, that the Official Assignee could convey the shares of those 
persons upon whom the debts of the insolvent were binding and 
reliance was placed anfong others upon the decisigns of the Bombay 
‘High Court in Jagabhai Lalubhii* v. Vejbhukandas Jagfivandas 
(1) and Fakirchand Motichand v. Motichand Hur nckchand (2). 
"These were cases relating to the authority of-the father under the 
Mitakshara Law, but Subrahmanya Ayyar, J. who delivered the 
judgment was of opinion that the same principle was applicable to 
the case of a -manager.- The decision in Aangayya Chetti v. 
Thanthachalla Mudali (3), was followed by the same High Court in 
Nunna Setti v. Chidaraboyina (4). All these cases were decided 
` uhder the Indian Insolvency Act (11-and 12 Vict. Ch. 21) and 
` their Lordships of the Judicial Committee in” Sa¢ Narain v. Behari 
(5) éxpressly distinguished these cases on_the ground that the 
Indian decisions under that Act, could not be regarded as good law 
under the provision of the Presidency Towns Insolvency Act. The 
point again came up for consideration of the Madras High Court in 
Official Receiver, Anantpurv.-Ramthandrappa (6). The case was 
heard first by a Division -Bench: consisting of Odgers and 
Curgenven, JJ. The, learned Judges dirfered in their opinion. 
Odgers, J. expressed the view thatthe manager's power vested in 
the receiver while Curgenven, J. was definitely of opinion that it did 
not, as the disposing power which. the manager has was exercised 
by him in a representative capacity -and not forhis own benefit. 
"There was a reference to Devadoss, J. under section 98 of the Civil 


"Procedure Code. Devodass, J. agreed: with Odgers, J. simply on — 


the ground that he was bound by previous authorities, though his 
. own views were clearly in agreement with those of Curgenven, J. 
' This decision’ was followed by the Lahore High Court in Musst. 
Champa v. Official Receiver, Karachi (7). In'our opinion Hie view 
taken by Curgenven, J.: was Tight and the decisions by reason of 
Devadoss, J: felt constrained to take a different view were mostly 
decisions under ‘other Acts, which were distinguished on that ground 
by the Judicial Committee i in Sat Narain v. Behari = 

- (1) (1886) 1. .L. R. 11 Bom. 37; Ba SBE P 

(2) (1883) 1. L, R. 7 Bomi 408. _ ` E GRO 

- (3) (1895) I. L: R. 19 Mad. 74.- MON CE 

(4) (1902) I. L..R. 26 .Mad. arg. © 


(8) (1923) L. R. Sal, A. 22. . e ca ee . E 


| (6) (1928) T. L.R. “52 Mad; 246, es oe 
- 2 dd a ‘Le Re 18 Lab. D os 
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Happily in this Court we are not trammelled by any-previous 


- decision, and the view we have taken seems to us to be ‘the ‘only 
-reasonable view, having iegaid to the obseivitions of the Judicial 


Committee in the two cases mentioned above. ! 

The result isethat in our opinion the contention of the learned ` 
Advocate for the appellant'sfould succeed and the appeal must ‘be 
allowed. ‘The order of the District Judge is set aside and it is 
declared that the Receiver would have, by virtue of the adjudication 
alone no power of alienating the edi of. ne appellant i in the joint 


estate. : Ea ` 
No order as-to costs. ~ . i l 
ATM cU. 4 l Appeal allowed. 


(2) (1925) L. R. 52 I. A. 32. 


N 


Before Mr. J ustice R. C. Milter and Mr. Justice 
N.A. Khundkar. . 
KHAN BAHADUR KHALEQUE NEWAZ KHAN  , 
. CHOUDHURY AND OTHERS - l 


LO x d DE 
| MOULVI CHOWDHURY LABIBUDDIN AHMED. . 
. SIDDIQUE AND oruers.* 1 


Limitation —Limitaton Act (1X of 1908), section 28 Sch. I. Art. 47—Order 
und section 145, Criminal Procedure Code (Act V of 1898)—Esclusive 
possession fo one co-owner given ——Title of other co-owner— Adverse posses- 
sion by one co-owner against another—Proof. l 


A suit for joint possession bya co-owner bound by an ae ‘of Magistrate 
passed under section 145 of the Code of Criminal Procedure i in favour of his co- , 
owner: whose exclusive possession’ is maintained by that order, -comes ` under 
article 47 of the Limitation Act. If.sucha suit is not “brought within the 
period prescribed by said article the title of the co-owner. bound by the order is 
extinguished by reason-of section 28 of thé Limitation Act. The TET that i is 
extinguished is such a t ight as he had in that property. ' 


- 


.* Appeal from Original Decree No. 210 of 1938, with ‘Cross- obena MT 
the decree of P. C. Ghose Esq., Subordinate Judge’ of Dacca, 5th ne dated 


-the 15th June, 1938. 
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Pitan A suit for partition ,in such circumstancés would be-a mere device to évade Crvit. 
. the provisions of the statute. Before the Magistrate's order was passed, it was 1942. 
E defendants were co-owne lib iu 
" decided by the Civil Court that the plaintifs and defen sW vners. Khan Ae Ri 
Atab Sunarri v. Talib Husein Mia (1) followed. Jogesh Chendra Khasnavis — leque-Newaz Khan 
v. Suresh Chandra Namedas (3) commented on. M nl 


p . Where the plaintiffs and defendants q1e co-owners, in order to establish the Moulvi Chowdhury 

wa 'Labibuddin Ahmed 
g claim of the defendants, based on adverse possession, the defendants have to Sidd.que, 

establish fa) that they were in exclusive possession ‘for the period of 12-years Or — E 

t- "more ; (b) that they were jn such’ possession under an assertion of title hosti'e 

o to the ‘plaintiffs and (c) that hostile assertion was made to ihe knowledge of the ; 


plaintiffs more“than 12 years before suit, 


= 


Appeal by Defendants Nos. ;, tq 4-and Cross-objection by 
:' Plaintiffs, l l 
Suit for partition, 


- 


- 


The material facts appear from the judgment. 


Messrs. Amarendra Nath Bose and Nagendra Nath Bose for |. 
the Appellants. yos c B B 


Dr. S. C. Basak and Mr. Manmatha Nath Das Gupte for the 
Respondents. B 
C A. Y. 
The following judgments were delivered 4, 
Mitter, J. :—At the time of the Thak Survey of 1856-1857 8 Apri 
very large area of land in Pargunah Talibabad was measured by 
“the Thak amins as common land of four permanently settled estates, 
Touzis Nos. 273, 274, 275 and 276 of,the Dacca ‘Collectarate. 
The said area spread over a number of villages situate in the 
District of Dacca and Mymensingh. The area covered forests, 
beels, jhils, water courses etc., and a good part was arable land, 
‘In the said area the shares of the said four estates ‘were as 





‘follows :— 
Touzi No. 273 5 Annas .. 1834 gundas 
Touzi No. 274 _1 Anna’ 9 gundas 
a . Touzi No. 275. > 3 Annas: 1134 gundas 
Be o g -  Touzi No. 276 5 Annas ^ r gunda 
B ú >>. > Total. t6 anńas. 
4 The plaintiffs and their predecessors-in-interest are- called fot 


-brevity’s_ sake'the Baliadi zemindars. They are and were "part 
- ‘proprietors of Touzis Nosea74 and 276. Their share therein is 
-13 annas 1414 gundas. The remaining ‘2 annas 534 gundas ‘share 
- in the said two estates belorig to the ‘defendants. They and their 


(1) (1929) 51 C.L.].461. " — (2) (1935) 39 C. W. N. 853. 
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predecessors are called the Sriphaltuli zemindars. Touzi No. 273 
belonged exclusively to the defendents’ ancestors and now belong 
to them. Touzi No, 275 belonged to the Nawab of Dacca, the 
Roys of Moira and others. In 1894 there was a petty settlement 
of those common lands, that is to say, a sutvey and settlement 
under Chapter X of the Bengal Tsenancy Act not of the whole Dis- 
trict in which the said lands were situate but only of those lands 
on the application of the proprietors of the said four estates. A 
map and,a record of rights was prepared. On the sth October, 
1896, there was à partition by agreement between the Baliadi 
zemindars and the Sriphaltuli zemindars, and an instrument of 
partition was executed. This document is Exhibit A and is the 
most important document in the case.. We have slated before that 
the Sriphaltuli zemindars were part proprietors of Touzis Nos. 274 


and 276 and the Baliadi zemindars were their co-sharers in the 


said two estates. The Sriphaltuli zemindars were also the sixteen 
annas proprietors of Touzi No. 273. "This partition. evidenced by 
Exhibit A was between the Baliadi zemindars and the Sriphaltuli 
zemindars but the latter executed the deed only in their character 
and capacity as part proprietors -of- Touzis Nos. 274 and 275 and 
the allotments that were made to the latter were in that character 
and capacity only. The position therefore was that although the 
common lands of the said four estates were being. partitioned by 
Exhibit A, the proprietors of two of these estates namely of Touzi 
No 273 and No. 275 were not parties to- that partition. The pro- 
prietors were grouped in three schedules annexed to this instrument, 
Exhibit A, namely Schedule 4a, Schedule 44a and Schedule gz, 
Schedule 4a was allotted to the Baliadi zemindars, Schedule %4a 
to the Sriphaltali zemindars gua part proprietors of Touzis Nos. 
274 and 276 and Schedule ga was left ifmta/ó between the four 
estates. Strictly speaking this was an effective partition, for all the 
joint proprietors of the common lands had not joined. But that fact 
is not now material, by reason of subsequent events and because 
of the frame of the suit in which this appeal arises, The parties 
to that instrument were however alive to that defect and they made 
provisions therein to meet possible eventualities. In paragraph 6 
of that instrument it was provided that if the proprietois of estates 
No. 273 or No. 275 were given any lands from out of schedule 
&a or &ha at the partition under the Bengal Estates Partition. Act, 
which was then pending, the partiesto that instrument agreed among 


themselves to make good their respective losses from schedules ġa 


and Aha from out of the lands of schedule gr. which was kept joint. 


| Vot. 76.] HIGH COURT, 


4 


In T ‘proceedings under the Bengal Estate Partition Act the 
lands, of Touzi No. 275 weie separated in the year 1902-1903. ` 


«Good slices were taken out of schedule ka- and Aka of Exhibit A 
` and allotted exclusively to the proprietors - of Touzi No. 275. The 
lands -of Touzi Now273 were not, however, separated and that 
Touzi has now interest in the remaining lands of schédule- ža, Aha 


and ga of Exhibit A left after separation of the lands of Touzi 


No. 275. , As Touzi No. 275 has gone out itis admitted that shares 
of the three remaining. Estates, Nos. 273, 274 and 276 im the lands 
“which are common to them arg as follows :— — f 


i © „Ahmase- Gundas. Karase Krant, Tils, 
Touzi No. 273 `. 7 es it 3 
Touzt „No. 274,° |! "En a I. e 
Touzi No 225] IN 10. o o 14 
. . The total shares. 
of Touzis Nos. 274 8 7 I p "17 
and 276 would be E 


.. Estates Nos. 274 ahd.276 were under the management of the 
Court of Wards. During such management the Cadastral Survey, 
that is to say, the survey and settlement of the whole’ district under 
Chapter X of the Bengal Tenancy Act ‘was commenced. ‘That 
survey and settlement was commenced in rgrz-and the Record of 
Rights was finally published i in 1917 after tlie Court of Wards had 
released estates Nos. 274 and 276 from their management. "E 


-The plaintiffs the Baliadi.zemindárs, filed this suit, Which is a 
suit for partition, .on the. and November, 1935. They describe 
‘the properties in suit in three schedules’ attached to their plaint. 
Schedule 1 consists of TR items. They- say that the shares. of the 
parties in respect of those properties have been correctly recorded 
in the Record of'Rights. Schedule II comprises 4 items. The 
plaintiffs say that the shares of the parties in respect of those items 
have been incorrectly recorded in the Record of Rights, They 
pray for partition of the properties of Schedule I and Schedule II 
according | to. their correct shares. 
properties which according to them ought to “be kept joint. The 
properties thus described in those three schedules ‘correspond to 
such of the properties of Schedules ha and ga of the instrument 
_ of partition, Exhibit A, which were left after the separation of the 
. lands of Touzi No. 275 at thee Partition under the Bengal Estates 
Partition Act. We have already pointed out that after that event 
three touzis only, namely. 274, 276 and 273 had interest in the 
remaining properties of schedules 4a, 44a and ga of Exhibit A. The 
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Cvit, position then was that in those prbperties of Schedule ka, the Sri- 
1943, phaltuli zemindars (the defendants in the suit) would have a sbare, 
Khan Bahadur Kha- but only as proprietors of T'ouzi No. 273, and the plaintifs would 
uc bave the remaining share, for those properties were allotted to . 
T them exclusively by Exhibit A for their r3 angas odd gundas share 
pr Chowdhury of Touzis Nos. 274 and 276. -In those properties of Schedule ga 
Siddique. which are still joint with the three Touzis 273, 274 and 276 the plain- ` 
* R. C. Mitter, y, tiffs would have (r3 annas and odd gundas) of (8 annas-7 gds 1 k 
g I kr. 17 tils}, because the last nientionéd figures represent the total 
share of Touzis 274 and 276. The shares of the defendants would 
' be (2as. odd gundas) of (8 annas-7%dserk-ikr-17tils) as part pro- 
s prietors of Touzis 274 and 276, and they would have a further - 
k share 7 as. 12 gds. 2 k-1 kr-3 tils share as propiietors of Touzi No. 
273:* Their total share in Schedule ga would thus be a little more 
thah 8 annas 16 gundas and the plaintiffs share a little more than- 
78s. 3 gunds. In those properties of Schedule kha of tbe partition 
deed, Exhibit A, the defendants would have 16 annas in their 
joint capacity as part proprietors of Touzis 274 and 276 and as 
the 16 annas proprietors of Teuzi No. 273. For this reason none 
of the items of Schedule kha of the partition deed, Exhibit A, has ' 
been included in the plaint. ^ 
Various defences were iaised by the defendants. We would ` 
state only those which are material to the appeal. They are: 
(i) that the defendants have acquired by adverse possession 
16 annas of 4o plots of item No. 9 of Schedule r of the plaint 5 
alternately they say plaintiffs’ title to the said plots has been lost 
by lapse of time ; 

* (ii) that they have shares in items Nos. 20, 22, 37, 43; 44, 45, 
53; 55, 57, 93 and 69 of schedule 1 of the plaint on the ground that 
though they are situate within the geographical limits of Schedule 
ka of the partition. deed, Exhibit A, they were expressly kept by 
that deed as joint lands of all the touzis ; 

(ii) that in item No. 56 of Schedule I they havea larger share | 
than what has'been recorded in the Record of Rights ;- 

(iv) that in item No. 3 of Schedule II they have the "ire as 
recorded in the Record of Rights ; and . 

(v).that they are entitled to compensation from out of the 
"lands of schedule ga of the partition deed, Exhibit A, for what bad 
been taken away from their allotment, Schedule Axa of the said ` 
deed, by the proprietors of Touzi NO. 275, when tke lands of the 
latter were separated in 1902-1903 in the proceedings under the 
Bengal Estates Partition Act. 


Ce. 


* 


M 
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The learned Subordinate Judge did not give elici to their 


claims as mentioned in (i) to (iv). They have accordingly appealed , 


and re-iterate before us their contentions on the said heads. The 
learned Subordinate Judge gave effect to their fifth contention and 
declared the parties to*be entitled to compensation and appointed 
a commissioner to ascertain the exfent. The plaintiffs have pre- 
ferred cross-objections to this part oft the decree. We will take 
up the points in the order enumerated above. 

Item No. g of Schedule I comprises the land of village Kalan- 
pore. Thé whole of the villages was included in Schedule 4a of 
the partition deed, Exhibit A, that is to say, .it was allotted to the 
plaintiffs’ predecessors in their "character as. 13 as, 1434 gds pro- 
prietors of Touzi Nos. 274 and 2;6. As the defendants were 
parties to that instrument only in their character of co proprietors 
of the said two Touzis and not in their capacity as exclusive pro- 
prietors of Touzi No. 273, their interest in the same as proprietors 
of Touai No. 273 was not affected by the partition deed.. The 
plaintiffs accordingly admit fn their.plaint that in that village they, 
the plaintiffs, have 8 as. 7 gundas odd share, and the defendants 
the remaining 7 as. ragunds odd share as proprietors of Touzi No. 
273 and pray for partition of that village on that footing. The 
defendants: who fall into two groups, namely defendants r and a, 
called the Purva Taraf Sriphaltuli zemindars, and defendants 3 


and 4 called the Paschim Taraf Sriphaltuli zemindars, admit that . 


the respective shares would have been what have been stated in 
the plaint, but the Purva Taraf zemindars say that they have 
acquired by adverse possession the share of the plaintiffs in six 
plots of that village and the Paschim Taraf zemindars say that 
they have acquired by adversé possession. the-share of the plain- 
tiffs in 27 other plots and that the two farafs together have simi- 
larly acquired the sixteen annas of 6 other plots. They -thus say 
that in 42 plots of the said village the. plaintiffs’ title has been extin- 


guished. Their alternative case is that the plaintiffs have lost - 


` their title to.those 4o plots by reason of section 28 of the Limita- 
tion Act; they have failed to institute a suit for possession in time. 
Those.40 plots are specified in their written statements. To 
establish their claim based on adverse possession -the defendants 
have to establish (a) that they were. in exclusive possession for the 
period of twelve years or more (b) that they were in such posses- 
-Bion under an assertion hostile to the plaintiffs and (c) that hostile 
-assertion was made to the knowledge af -the plaintiffs more than 
„twelve years before suit, for the plaintiffs and defendants were 
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DRE admittedly ‘co-sharérs of -the said. plots. Their alternative Case - 
1942 .- „ Tests on an ‘order passed-in their favour by the Magistrate ori the 


.. Khan Bae Kha- 'árst March, I9iryin a-proceeding between them- and the plaintiffs | y J 
leque Newaz Khan 


chond under section 145. of the Criminal - Procedure Code. - We would 

ee _state the established facts. Deanne apom. “these. two: “alternative - 
Moulvi Chowdhury LM " m FPE. : 
Labibuddin Ahmed. 2565. XE NEC : m - sm 
B Siddique. f 


-In the petty settlement of ian a males of plots of village - 
Kalampore had been recorded : in the exclusive possession of. the’ 
= 7 0. 0 Sriphaltuli zemindars. (defendants’ predecessors). butat the partition -- 
FOF 1896 (Exhibit A) those plots were included in thé allotment of- 
m PAM . the Baliadi zemindars (plaintiffs? predecessors). ‘But in spite ‘of that _ 
- '. fact the Sri phaltuli zemindars. asserted. that those- plots wére jn their - 
exclusive possession as. Khamar lands of Touzi No. 273. This- led- . 
CE to a suit between them ànd the Baliadi. zemindars in 1904. This Was - 
gm - Title Suit No. 133 of 1904 in which ihey-were the plaintiffs and the ` 
i -Baliadi zemindais were the defendants. ‘In that suit. _ they. pleaded 
MM that those lands were the lands of Touzi No. 273 and ‘ity them the 
l other-two estates; Touzis "Nos. 274 and 7276, had no share: -That ` 
'Z-Wwas the only point they raised. "Thé defence was” that those lands `- 
were the common lands* of all the three estates, . The: pleadings.: are 
‘not on -the record but the respective cases. of the “parties ` appear. 
00: ^ from the: judgment in'ihat: suit which is :Exhibit- 1I 411-39). ` 
202.00 0:27 2 This question“of tile formed the -subject- -matter of` Issue-No.-8-of 
MEE E , that suit.. The learned Subordinate Judge -first éxamined thie docu-- 
t: Ro ae mentary evidence directly bearing’ upon the question of title and 
< wis came to the conclusion that those documents did not establish’ the - 
Z Se M a -fact.that those lands had - been included only i in “Pouzi No. 273 at 
- 7  . ‘thé'tinie-of the -Permanent- Seitlement of 1793.: The _Sriphaltuli 
“f= MEN B :zemindais. however ‘contended that from the fact of long-and exclu- 
fe R -" sive possession on their part as proprietors of Touzi No. 275,. the 
-inference ought to be made that those lands" had beef included at 
` the time of. the Permanéat Settlement of 1793 in that estate only. . 
. - In considering this aspect of „the case thel learnéd Subordinate 
TEE e went into. the question -óf possession. Hie. found that the, 
T OS m . . lands were waste and incapable of ` possessiqn before the: . petty | 
“y+ c | c settlement of 1894, -but. from that yéar onwards the Sriphaltuli - 
mx . zemindais were-in exclusive possession. As he Was asked- to infer i AC 
__ grant for long possession he “refused -to ‘draw. ‘that inference as us 
. -: - possession of the Sriphaltuli zemirflars | was of recent . origin. "He. 
accordingly dismissed the Suit- In that case-the Sriphaltuli. -zemin- 
_ c5 dars did not set up- a claim of acquisition of title by adverse posses- : 
(0. 7 Q5. c80n. . This: appears fróm page 4l» lines 39. t to 40 of that jadgment 
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Exhibit rr. ‘The net result of that judgment is that it was "found 
that the Baliadi zemindars weré found to be -part- owners of those 
lands which were in suit. But this judgment did not silence the 
Sriphaltuli zemindars, for'in respect of the self same lands disputes 
again arose and this le@ to a proceeding under section 145 of the | 
Criminal Procedure Code in which the Baliadi zemindars were the 
first parties and the. Sriphaltuli zemindars were the second parties. 
The Baliadi' zemindars’ case before the Magistrate: was that they 
were co-owners with the Srifaltuli zemindars and were in joint 
possession with the latter, but the case of the Sriphaltult zemindars 
was that the lands appertained only to Touzi No. 273 of which they 
were tho-exclusive owners and they Were in exclusive possession. 
Relying mainly upon: the finding of possession in the judgment of 
the Title Suit.No. 133 of 1904 (Exhibit 11) -the Magistrate came to 
the conclusion. that the and partiés were in exclusive possession up 
to November 19o9 -when the crops on the property were attached 
by the Magistrate under section I45 sub-section 8.of ‘the Criminal 
Procedure Code. He declared the second’ parties be entitled to 
possession until evicted” therefrom in due course of law and forbid- 
ding all disturbances of such possession until Süch.'eviction. This 
order was passed -on the-31st March, rgrt [Exhibit 11(d) I1—59)]. 
The Baliadi zemindars- did not institute a suit for declaration of 
their title to the said lands within three years-of ‘this order. Tt is 
admitted. by the plaintiffs that the subject-matter- of Title Suit 
“No. 133 of 1904. and of the. proceedings ‘under section r45 of the 
Criminal Procedure Codé are the forty plots of ‘lands mentioned in 
. the written statements of defendant Nos. r to 4. (Order No. 94, 
dated 26th May, 1938, 1—14). On these' facts - rests the second 
alternative case. of the defendants.. We are of opinion that this 
alternative case ought to succeed. We: hdve pointed out the respec- 
tive cases of the parties before the Magistrate. "The order: under 
section 145 of the Criminal Procedure Code .was in favour of the 
 Sriphaltuli zemindars. | Article 47 of the Limitation Act provides 
that a-suit for possession by th» party -bouni-.by the order of the 


Magistrate must .be brought within three years from-the date of . 
- the final order. It is the accepted view of this Court that a suit for ` 


joint possession bya co-owner bound by an order -passed under 
. section 145 of the Criminal- Procedure Code in favour of his co- 
owner whose exclüsive possessign is maintained by that order comes 
within Article 47 of the Limitation Act. T hei& is.no difference on 
this point between the leained Judges who decided Atab Sunarri-v. 
| Talib Husain Mia (x) and Jogesh Chandra Khasnavis v. Suresh 
(1) (1929) $1 C: L. J. 4617 
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ene Chandra Namadas (1). But the divergence creeps in later. In the 


1943. first mentioned case it was held that ifsuch a suit is not brought 

Khan Bahadur Kha- Within the period prescribed by Article 47 of the Limitation Act 
nds e the title of .the co-sharer bound by the order of the Magistrate is 
v. extinguished by 1eason of section 28 cf the Limitation Act. In 
Oe E E the last mentioned case it was however, held the right to joint 
Siddique, _ possession is lost but the title remains. No reference was made in 

R. C. Mitter, J, the last mentioned case to section 28 of the Limitation Act and 
| — what is more remarkable is that the learned Judges placed 1eliance 
on Afab Sunarri’s case (2) for the proposition they laid down 

therein. We cannot appreciate the distinction and the reasons 

given in Jogesh Chandra’s case (i). The phraseology of section 28 

and Article 47 of the Limitation Actis clear and unambiguous. 

A fixed period of three years is given to a person bound by an 

order made under section 145 of the Criminal Procedure Code to sue 

for possession. Ifhe fails to sue for possession within that fixed 

period his right to the property is extinguished- by reason of 

section 28. The right that is extinguished is such a right as he had 

in that property. It may be that he was the sele owner or that he 

had a joint share with the peison in whose favour the Magistrate 

had made the order. In either case his failure to institute a suit 

within three years of that order entails the extinguishment of his 

right, whatever the nature of that right may have been. If he was 

the sole owner, he loses the right of ownership. Ifhe had a right 

only as co-owner his right as co-sharer is extinguished. We 

accordingly hold that not only the claim of the Baliadi zemindars 

for joint possession was lost but also their title to the same as 

co-sharers as soon as three years expired from the date of the order 

of the learned Magistrate. They can only set upa title which may 

have been acquired by them subsequent to that order but cannot set 

up their old title, that is to say the one they had before that order 

was passed. In the case before us there is no case of fresh 

acquisition of title by the Baliadi zemindars after that order. As 

their title to the subject matter of the proceedings under section 

145 Criminal Procedure Code based on the fact of co-ownership 

of Touzis Nos. 274 and 276 had been extinguished on the rst 

April, 1914, they cannoton the basis of that selfsame title claim 

partition of these 40 items of village Kalampore. We see great 

force in the observation made in da^ Swnarri's case (2) that a 

‚suit for partition in such circumstances would be a mere device 


- 


(1) (1935) 39 C: W. N. 853. (2) (1929) 51 C. L. J. 461, 
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e 


-to evade the provisions of thé Statute, namely séction 38 and 
Article 144 of the Limitation Act. In this view the- consideration 
of the other alternative case of the defendants based on Article 144 
of the Limitation Act (adverse possession) is unnecessary but we 
would express our viegrs shortly on the point. 

The evidence leads us to the conclusion that the Sriphaltuli 
zemindars are all along in " exclusive possession of these forty 
plots of Kalampore. No doubt they were included in the separate 
allotment of. the Baliadi zemindars in the partition of 1896, but 
the judgment delivered’ in Title Suit No. 133 Of r9c4 shows that 
.. the Sriphaltuli zemindars were in exclusive’ possession since 1894 
upto 1905.. This possession- was asserted by the latter in that 
. Suit on the basis’ of title as proprietors to Touzi 273. But the 
decision given in that title suit nullified ~ fhe adverse effect of that 
exclusive possession on the part of the Sriphaltuli zemindars, be- 
. cause it was found that the latter were in possession only in their 
Character as co-owners of the Baliadi zemindars. In effect. the 
title of the Baliadi zemindars was declared to.these plots of. Kalam- 
. pore. That judgment was pronounced on the 29th June, 1908. 
- The proceedings under section 145 of the Criminal Procedure 
Code started in the latter part of rgog establish two things: (x) 
that the Sriphaltuli zemindars continued to be in exclusive posses: 
sion and (2) they again asserted ‘a hostile title and that to the 
knowledge of the Baliadi zemindars. In the Cadastral Settlement 
proceedings these lands were recorded in the joint possession of 
the Baliadi zemindars and the Sriphaltuli zemindars. "The Record 
of Rights was finally published in rgr7. Immediately thereafter 


two suits, one by the Purva Taraf and the other by the Paschim | 


Taraf, were instituted by the Sriphaltuli zemindars under section 
1c6 of the Bengal Tenancy Act. The- Purva Taraf withdrew their 
suit but the Paschim Taraf fought out the Baliadi zemindars and 
, ultimately succeeded. The final judgment in that case delivered 
_ by the Special Judge on appeal (Exhibit 11 p-II 131) establishes 


. the fact that the Baliadi zemindars had no possession but the 


possession was with the Sriphaltuli zemindars. There is no cogent 
evidence on the fecord which would lead us to hold that since 
then the Baliadi zemindars have succeeded. in getting joint posses- 
sion. We hold that since 1894 these forly plots have been in the 
exclusive possession of the Sripbaltuli zemindars and that as that 
possession was held by them on the assertion hat they were the 
exclusive- owners thereof as proprietors of Touzi No. 273 made 
to the knowlege 2d the plaintiffs in November 1999. in the course 
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of.the ‘proceedings started under section 145 of the Code. of Cri- - 
minal Procedure, their adverse: -possession commenced from Novem» 
ber, 1909, and their title was perfected by. prescription in Novem- 
bët 1921. . We accordingly bold :that the case set up by the defen- - 
dants as based on adverse -possession ought: o succeed: (i) The. 
.plots in respect of which the second point: is - raised: by 'the appel- 
lants are jalas, ghats, beels etc., which fall within the- geographical 
limits of the properties described in Schedule ha. of the partition 
deed of 1896-Exhibit A. The point depends upon the: construc- 
tion of paragraph r -of the partition deed.: But by that.deed the 


z Baliadi zemindars and the. . Sriphaltuli zemindars got.in their res-.- 


.pective separate allotments’ tlie properties. described in Schedule 
ka and Aa attached thereto. In paragraph 1 it was however 
provided that Beels,- Theels,. ghats,: paths, river, £hals, ‘holots | and - 
diches within the.geographical limits of Schedules 4a and 24a were 
to remain ‘joint. between them. In Schedules ža. and kha -it is 
hówever expressly _ mentionéd that the lands mentioned: in item 
-No. 17 of Schedule ga only. were to be excluded from the separate 
allotments of the parties.. That item included only those Beels, 
jheels etc. which had been mentioned in another. paper called the 
'Ekwal. and the area of which had been put together-i in-:columin 6 - 


-thereof. In our judgment the Schedule qualified the general state- ` 


mént made in paragraph 1 of the deed and only these Beels, jheels 
etc..which were detailed in that Ekwal and’ not. all beels,. jheels-etc. 
which may be. found to exist within the:geographical limits of . 
schedules.4a and kha were: ‘excluded from partition. - Unfortunately 
however the Ekwal. was not made an annexure to'the-deed. | There 


is some dispute as to whether the area'as mentioned in item" No. 17 . - 


of Schedule gu was measured in AAadas, pakis etc. or in bighas, 


cottas etc. The translation is not correct. But that difference - ` 


between the parties is not vital. It seems to us that the defendants 


" cannot succeed on this point as P have not produced the said 


Ekwal. 


-s 


(ii) Item No. z6 comprises., .the lands of - village: Müthajuri. 
"The dispute between -the parties relate to their respective _ shares. 
in the lands recorded in- Khatians Nos. 484 to £21 and 524 tO 534 
‘of that village. In them the defendants claim eight annas. ‘share,. 


though they have been included in the separate saham schedule ~ 


&a, of the partition deed- Exhibit A. "It is admitted that, in them 
Touzi No. 273 has a Share. Generally speaking tlie defendants 
would have about 7 annas Ia gundas odd share in those lands . 
included i in ate ka of the partition deed Exhibit A which 


* 


» 
© 
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- also appértains - to Touzi No. 273. : But, ‘the defendants. E on 


paragraph 2 of the said deed. That paragraph: makes a. special 
provision with regard-to the share of the Sriphaltuli zemindars qua 
proprietors of Tovuzi. No. 273 in those lands which had been 
measured at the Petty Settlement of 1894 as-the lands of village 
‘~ Muthajuri. , The question .thereubon depends upon -one fact, 
namely, whether the lands of the aforesaid Khatians were-measured 
as the lands of -Muthajuri at the. Petty Settlement of 1894. -To 


determine that fact a* commissioner was appointed. His report ` 


_ (1-86) which is not challenged is ‘that those lands were measured 
at the Petty, Settlement of 1894. as parts of Muthajuri. We- accor- 
' dingly hold that in the lands of Khatian Nos. 484 to 521 and 524 to 
534 of Muthajuri the defendants have eight annas ‘share. 

(iv) Item No.3 of Schedule II:consists of lands in. Mouza 
Mehdiasélai.  Thosé lands bave been. alloited to the’ plaintiffs? 
separate allotment, Schedulé 4a, at the partition of 1896. In the 
Record of Rights finally published in 1917, ‘the defendants’ share 
has been” recorded as 8 aünas 16 gundas- odd share -The plaintiffs 
in their plaint challenged the correctness of that entry in the 


Record of Rights and claim the large share namely “8 as. 7 gundas 


odd share. The learned Subordinate- Judge was too. technical in 
not allowing the defendants to. raise the question. But his decree 
that-the defendants were entitled , to about 7 annas ra gundas odd 
share therein is correct, for the fact of those lands being included 
in Schedule “4a of the partition” deed Exhibit A would give the 
- plaiátiffs" the larger-share they” claim. The- -partition deed (Ex- 
hibit A) rebuts the presumption afforded.to those entries in the 
Record of Rights. We accordingly overrule this point raised by the 
appellants and confirm this part B the: decree of the learned Subor- 
dinate Judge. S d as = 

(v) Regarding the ctoss-objection we are. of one that-the 


i a learned Subordinate Judge i is correct ‘in holding that’ the parties 


are tobe compensated: forthe lands that -have- been taken out by 


Touzi No. 275 from Schedules 4a, and kha of the partition deed `- 


. Exhibit A.. Bat ave think that- specific directions ought to be 


given. In finding out the exact quantity- of land” that will have to- 


be given by way of compensation the ne facts must . be taken 
_Into consideration. EE - : 


(1) the quantity of land sd" taken out Bom each of the Schedules 
da arid &Aa of Exhibit A must be first ascertàined ; \ 


(2) their value at the time- when those lands were taken out- itby 


Touzi No. 215 3 oust be determined ; Pc oues 
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(3) the compensation must be reckoned by that value and 
lands of equal value must be allotted to the party who would be 
entitled thereto, such value to be determined on the basis of 
prices prevailing as at the time of the institution of this.suit. 


Order No. 6o dated the 31st January, 1938, is to be supple- 
mented ip the manner indicated above. On these three points. 
parties would be entitled to lead' evidence. As the appellants ` 
have succeeded substantially they must have one half of the costs 
of this appeal from the contesting respondents. We do not interfere 
with the order for costs of the lower"Court as made by the learned ` 
Subordinate Judge. "There would be no order for costs for the 
cross-objection. 

Khundkar, J, :—I agree. 

As T. M. i Appeal allowed $ 
Cross-obfection dismissed. 


Before Mr. Justice Syed Nasim Alt and Mr. 
Justice Blagden, 


RADHICA LAL GOSSAIN 
v. 
JITENDRA NATII GOSSAIN AND ANOTHER.* 


Bengal Money Lenders Act (X B. C. of 1940), section 34 (1) (b)—Property of 
judgment debtor sold tn execution of decree and purchase money seb off 
and decree satisfied —Application under Bengal Money Lenders Act, if 
maintainable. 


The exercise of the power of the Court under section 34 (1) (b) of the 
Bengal Money Lenders Att, presupposes the existence of a subsisting 
decree, 


So where in execution of a decree the properties of the judgment-debtor 
are sold and purchased by the decree-holder and the purchase money and the 
~ : 


*Appeal from Appellate Order No. 210 of 1041, against the order of E. S, 
Simpson, Esq., District Judge of Hooghly dated the 16th August, 1941, reversing 
that of Kishori Lal Chatterjee, Eeqr, Subordinate Judge, ist Coure, Hooghly, 
dated the 16th of June, 1941. i 
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decretal amount are set off against one another and then.an application by 


the judgment-debtor is made under the Bengal Money-lenders Act : 


. Held, that the petition of the judgment debtor was not miniatauable so long 
ji Order of the executing Court entering up satisfaction of the decree remained 
in force. , ^ eu 


Per Blagden, J. : Seition 34(1) (b) of the Bengal Money-lenders Act does 
not empower any court to take away from the decrée-holder any fruits - of his 
decree which he may have gathered before its aid is invosed. 


A stay df execution under clause (c) of section 34 is a condition precedent 
to relief under clause b (ii) of the section. A proċess therefore which has 
already ended cannot be stayed. . 


- Appeal by the Decree-holder. ——' 


Application under the Bengal Money ene Act. 

- The material facts appear from the judgment. 

Massrs. Gopendra Nath Das and Manila! Bhattacharyya for the 
Appellant. | . 

Messrs, Jatindza . Mohan Chowdhuri and fatis Chandra Baneret 
for the Respondents. š 


The judgment of the Court was as seie: : 


` Nasim Ali, J. :—The: appellant obtained a decree for money 
against the respondents on the basis of a promissory note executed 
by the respondents in favour of the appellant. The appellant 
put this decree into execution on ‘January 24,1939. The Bengal 
Money-lenders Act came into force on September 1, 1940. On 
November 6, 1940, some immoveable properties belonging to the 
respondents were sold in execution of the decree and were pur- 
chased by the appellant. The purchase money and the amount 
due on the décree were then set off against one another under 
Order XXI, rule 72, clause a of the Code of Civil Procedure; and 
the executing Court entered up satisfaction of the decree in whole 


` .Bsthe purchase money was equal to the amount due on the decree. 


"The judgment-debtors then made an application fot setting aside 


- 


.the sale -under "Order XXI, rule go of the Code of Civil .Pro- 
 cedure. While this application was pending- he made another 
application under section 34 (1) (b) óf the.Bengal Money-lenders 
Act praying that he might be allowed to-pay off the decretal amount 
: by instalments. - This application "was opposed by the appellant. 


One of the objections of the appellant to this application was that ` 


the application was not maintainable inasmuch as the decree had 


g already been satisfied. ~The trial Court gave effect to this prelimi- 


nary objection and ‘dismissed the respondents’ application under 
the Bengal: Money-lenders Act The- respondents then appealed 
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pius to the lower appellate Court. The learned District Judge has 
1942. held that this application is maintainable. He has accordingly set 


Radhica Lal Gossain aside the order of the trial Judge dismissing the application and 
Jiten Pa ud remanded the case to the trial Court for decision on the merits. The 
Gossain. psesent appeal i is against this order of remand by the lower appel- 
Nasim AH, x late Court. ' 
—— ` The relevant portion of section 34(1) (b) is this : 
"In suits in respect of loans advanced before the commence- 
ment of this Act other than those referred to in clause (a)......... ee 
TE (ii) on the application of g judgment-debtor against whom 
a decree in such suit has been passed whether before or after 
the commencement of this Act and after notice to the decree-holder, 
order at any time after the decree has been passed, that the amount 
of the decree shall, subject to such conditions as the Court may 
“Impose, be payable without interest in such number of annual 
instalments, on such dates and within such period not exceeding 
; twenty years as the Court thinks fit having regard to the circums- 
tances of the plaintif and the defendant or the decree-holder and 
the judgment-debtor and the amount of the decree, and that, if 
default is made in making payment of ‘any instalment, that 
instalment and not the whole of the decretal amount shall be 
recoverable ; 


(c) during the pendency of any enquiry under eine (ii) 
of clause (b) order, subject to such conditions as the Court may im- 
pose, the stay of execution of the decree.” 

From the facts stated above it is clear that the respondents 
could apply for instalments under section 34 (1) (b) of the Bengal 
Money-lenders Act before their property was sold and was pur- 
chased by the decree-holder. They, however, did not do so. Sec- 
tion 34 (1) (b) directs the Court on the application of judgment- 
debtor to order at any time after the decree has been passed that 
the amount of the decree shall be paid by instalments after notice 
fo the decree-holder only and not to the auction-purchaser. This 
section further directs the Court to stay the execution of the 
decree pending the decision as to whether the decretal amount 
shall be ordered to be paid by the judgment-debtor by instalments 
and, if so, by how many instalments. The exercise of the power 
of the Court under this section, therefore, presupposes the existence 
of a subsisting decree. If the decree has already been satisfied, 
the question of payment of the decree by instalments. cannot 
possibly arise. In this case before the judgment-debtors made 
their application under section 34 (b) the purchase money 
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and, the. amount due on the “decree being equal were set. off .- Ci. 

, against one another under Order XXI, rule 72, clause 2 of the 1942, 

Code of Civil Procedure, and the executing Court entered up such padhica Ee 
e. satisfaction of the decree in full. At the time of the respondents’ y 

: Jitendra Nath 

-application there was ,no subsisting decree. , It may be that if the ‘~ Gossain, 

sale be set aside later on under Order XXI, rule 90 of the Code 
of Civil Procedure the order of the executing Court entering up 

„satisfaction of the decree will automatically be vacated’ and the o 
decree would be revived. On the happening of such a contingency 

. it would be open to the judgment-debtors to make an application 
. for relief under section 34 (1) (b) of the Bengal Money-lenders 
Act He cannot, however, get any relief. under this Act so long 
ras ‘the order of the executing Court entering up satisfaction of the 
"decree | in full remains in force. 

-.- The result, therefore, is that this Tn is allowed. The order 
..of the District Judge is set aside and that of the Subordinate 
. Judge restored with costs throughout. The _hearing-fee is assessed 
. at two gold mohurs. 

_Blagden, J. :—Section si) (b) of the Bengal Money-lenders 
. Act does not empower any ( “Court to take away from a decree-holder 

..any fruits, of his decree which he may have gathered before its 
aid is invoked : moreover, a stay of execution under clause (c) 
of the sub-section is a condition precedent to relief under clause 
(b) (ii), and à process which has already ended cannot be stayed. 

Therefore, in spite of the use in the last mentioned clause of 
_ the words "at any time after the decree has been passed", I think 

i it Clear that if and in so farasa decree has been finally satisfied 

an application under clause (b) (ii) will not liee But when is a 

^ decree “finally” satisfied for this purpose ? ‘ 

I appreciate the force of the argument founded on Order XXI, 
tule 42(2) of-the Code of Civil Procedure by which the Court is 

_ expressly directed to “enter up satisfaction of the decree” on the 

- happening of an event which has here happened. But, as such 

` gatisfaction may yet be undone if the sale is Set aside, it still seems 

‘to me-a nice question whether it is, for this purpose, "final"—in 

fe Other words whether the decree shall be regarded. as dead i: 

capable of resurreclion) or merely dormant. 
Apart from the decision under a soméwhat similar statute in 
._ Krishnarao Shankarrao Chitnavis - v. Bhanu Slo Govinda Patil 
"" Kohili (1) two consideratioris, in my pod, turn the scale in 
~ favour of the former view. — | i 


(1) 21 Nag. L. J. 15. 


Nasim Ali, 9. 
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One is the grossly penal character of seclion 34 (1) (b) Gi). The 
Court is thereby compelled to order payment by “annual instal- 
ments” which means keeping a man waiting for payment of his 
just debt for at least a year anda day, even though the debtor: 
might be well able to pay the whole debt dorthwith. We should 
not give to such a provision a wider effect than we must. : 

The other is that itisa mere accident that the decree-holder . 
is here himself the purchaser. It may be true that the order of 
the District Judge could not do him any greater injustice than 
that which the legislature intended, and might be a benefit there- 
after to the judgment-debtor. ' But considerable difficulty would 
- arise if, where (as in the Nagpur case) a third party had purchased, 
a stay under sub-section 1 (c) could be granted—behind his back— 
between the sale and its confirmation. We ought not, if^ it can be 
avoided, so to construe the Act as to permit such a difficulty. 

I concur therefore, in the result, namely that this appeal should 
be allowed. 


P, R. . «Appeal allowed. 


Before Mr. Juste B. K. “Mukherjea and Mr. Justice 
A. L. Blank. 


JOYCHAND SERAOGI AND ANOTHER 
D. 


SHYAMA CHARAN NATH AND OTHERS." 


Hindu widow—Accretion——Purchase of immovable property from the income of 
the estate. 


A widow has absolute power | of disposition over the income of her husband's 
property and she is not bound to save a single farthing. . If, however, she 
chooses not to spend theentire jncore ‘and invests a portion thereof in the 


* Appeal from Appellate Decree No. 1803 `of 1938, against the decree of 
K. K. Hajra Esq., District Judge of Murshidabad, dated the 8th July, 1938, 


affirming that of Dwijendra Nath Pal, Esq., Sutordinate senage of Murshidabad, 
dated the goth November, 1937. 


. Vor. 76.] - ^ HIGH COURT. - 


; : ; 
acquisiticn of immovable property, the question ` arises‘ as to whether such 
property is to be treated as an acoretion of the husband's estate or is to be 

, regarded as Stridhan property of her own, The cases go to show that in such à 
case the true test -is to ascertain the intention of the limited owner under the 
, Hindu Law. Jsri Dutt Koer v. Mussumat Hansbutti Koerin (1); If the widow 


' evinces an intention to Sp propriate the property to herself and separate it from- 
the corpus of the estate, it would be hereabsolute property, but if she deals with ` 


- it in the same way asthe rest of her paspana s THIOpssty it would follow the 
. estate from Whence it came. 


The question whether the presumption in such a case be that the property 


-was the Stridhan property of the widow, the burden of - proving to the vem 
A “Ties On the reversioners, was discussed, but not decided, 


_ Appeal by the Defendants. . "A oe 
~“ Suit for establishment of plaintiffs’ title. 


‘The material facts.appear from the judgment, 


. Messrs. Hiralal Chakravarty and Rabindra Nath Blattscharj 


for the Appellants. 


Dr. S. C. Basak, Messrs. Narendra Krishna’ ` Basu, Nalin 
Chandra Pal and Amarendra Narain. Bagchi for the Respondents. 
Se f The judgment of the Court Was as follows -: 


` This appeal is on behalf of the defendants. and it arises out of a 


suit commenced by the plaintiffs for establishment of their itle to a 


- 2/ards share of the property in suit and for recovery of possession 


to the extent of that share, . There was a prayer for mesne 
profits also. `- RS 


The facts so far as they are TEN for our present purpose may | 
-be briefly stated as follows According to the plaintiffs, the pro- 


- perty in suit belonged to one Rakhaldas Boral who died sometime 
-in 1265 B. S. leaving behind him one Nrityakali Dasi as his sole 
-heir urder the Hindu Law. “Rakhaldas has considerable properties, 
both Debutter and secular, and Nrityakali succeeded to these pro- 
~“perties in the limited interest of a Hindu widow. - In 1923 Nritya- 
*.kali took an advance of a certain: sum of money.- from the defen- 
dants appellants on a promissory note. In 1927 the defendants 
instituted a'suit upon the promissory note and got a decree against 
. Nrityakali herself. They wanted to have a declaration’ that the 
decretal dués- might be realised from. the estate left by Nrityakáli's 


- husband, . but this prayer, it may be noted, was refused. Nrityakali l 


died in the year 1932 and the present suit was- instituted in July, 
. "1933. The ‘plaintiffs’ case was that the decree obtained by the 
- defendants was a mere personal decree-and could not bind the 
(7 QhGBBQ L. R. -10 L A. 150; LL. R. rọ Cale, 324. 
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estate of Rakhaldas Boral. The purchaser in execution of sucha 
decree could not, therefore, acquire any inlerest in the property 
which would enure beyond the life-time of the widow. It was con- 
tended, therefore, that the interest which the purchasers acquired 
ceased on the death of Nrityakali and the plajntiffs, who were two 
out of the ‘three reversioners to the estate of Rakhaldas, were 
entitled to recover possession of the property to the extent 
of their share. 

Both the Courts below have decreed the plaintiffs’ suit and the 
defendants have come up on appeal to this Court. Mr. Hiralal 
Chakravarty who appears for the appellants has put forward a two- 
fold contention. He has contended in the first place that. the 
properties should have been held to belong to Nrityakali herself and 
not to Rakhaldas and consequently the reversioners had no claim 
to these properties. 

The second point taken is that the plaintiffs were estopped from 
denying that the debt due to the present appellants was binding on 
the estate left by Rakhaldas. 


Now, so far as the first point is concerned, the facts stand thus : 
The property in dispute is a putni property which belonged to 
several persons. It was acquired at different times by three different 
instruments. The first purchase was in 1294 B. S. made by Rakhal- 
das himself and that related toa four annas share to the putni 
property. The next purchase was of an eight annas share and that 
was also in the lifetime of Rakhaldas. The ostensible purchaser. on 
this occasion was one Srinath, an officer of Rakhaldas, but it is 
found by both the Courts below that Srinath was a mere benamdar 
of Rakhaldas and this finding: has not been challenged before us by 
Mr. Chakravarty. The controversy really centres round the 
remaining four annas share acquired a year after Rakhaldas's death 
by Nrityakali herself. Both the Courts below have found that this 
was really an accretion to the estate left by Rakhaldas and the, 
propriety of this finding has been assailed by Mr. Chakravarty. 
It is now well-settled that a widow has absolute power of disposition’ 
over the income of her husband’s property and she is not bound 
to save a single farthing. If, however, she chooses not to spend the 
entire income and invests a portion thereof in the acquisition of 
immoveable properties, the question arises as to whether such 
properties are to be treated as an acg¢retion of the husband's estate 
or are to be regarded as Stridhan properties of her own, The cases 
go to show that in such suits the true test is to ascertain the inten- 
tion of the limited owner under the Hindu Law, vide Zsrf Duft 


*. 


- 
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Koer v. Mussumat Hanstutti Koerin (1). Tf the widow evinces an 
intention to appropriate the property to herself and separate it from 


“the corpus of the estate, it would certainly be her absolute property. 


But if she deals with it in the same way as the rest of her husband's 
property it would follow the estate from whence it came. Mr. 
Chakravarty argues that the presumption in such cases must be that 
the property was the Stridhan propeity of the widow and the burden 
of proving the contrary would lie heavily upon the reversioners. 


"There seems to be some amount of divergence of judicial opinion as 


regards the question of onus in a cise like this. The Madras High 


Court favours the contention of Mr. Chakravarty and enunciates . 


the view that as the widow has absolute power of disposition over 
the income derived from her husband’s estate she must be presumed 


to retain the same control over the investment of such income 


unless there is an indication to the contrary, vide Akkanna v. 
Venkayya (2). There are also some observat‘ons of this Court in 
the case of Nirmala Sundari Dassi v. Deva Narayan Das Chou- 
dhurt (3) which at first sight seem to support the contention of 
Mr. Chakravarty. The facts of that case, however were quite 
different and asa matter of fact the widow in that case had pur- 
chased the property in the benami of another person,—a fact which 
would unmistakeably 8how what really her intention was. In one of 
the earliest pronouncement of the Judicial Committee which is to 
be found in the case of Baboo Sheolochun Singh v. Baboo Saheb 
Singh (4) the law was laid down that “ where à, Hindu widow invests 
the accumulations from her deceased husband's estate, prima facie 


- it is her intention that they should be regarded as accretions thereto, 


- and not as a separate estate descendible in a different line of succes- 


sion.” It istrue that the widow has uncontrolled powers over 


the income of her husband's property and is in a position to spend 


; everything she likes without any control whatsoever, but if she does ' 
.not choose tospend the entire income but prefers to invest it in 


immoveable property it can be aigued that prima fade it was her 
intention to increase her: husband's estate, The same view was 


- reiterated by the Judicial Committee in the case of Wadakishore 


Mandal v. Upendrakishore Mandal (5). Mr. Chakravarty has 
drawn our attention, to certain observations of the Privy Council in 


(1) (1883) L. R. ro I. A. 150 ; I. L. R. 10 Cale, 324. 

(a) (1g01) I. L R. a5 Mad. 35t. 

(3) (1927) I. L. R. 55 Calc. 269. : 
(4) (1887) LR. 14 L. A 63; I. L. R. 14 Calc. 387. 

(5) (1921) 35 C. L, J. 117 ; 26 C. W. NN. 322. 
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pe . f j. 
zs the case of Aaja of Ramnåd v Sundara Pandiyasami Tevar (ise 
1943. the passage occurring at page 71. It appears that the decision of 


Tapeh Seraogi the Madras High Court in.the case of Akkanna v. Venkayya (a) was 
Siyam Charan cited before their Lordships and their Lordships observed in course l 
. Nath. of their judgment that it may be that the presqynption was the other 
way as laid down in that case. ‘ But at the outside ", so runs 
the judgment, . “ it is a presumption and it is a question of fact to be 
determined, if there is any dispute, whether a widow has or has not 
so dealt with her property. " We do not think that the Privy 
Council has really gone back upon its pronounceménts in the earlier 
cases referred to above ; -but even assuming that the initial onus is 
upon the reversioners, I do not think thatit is of any assistance to 
the appellants in the present case. The facis found by the Courts 
below would conclusively go to show that the widow really treated 
the subsequent acquisition as a part of the original” corpus. As I E 
have said already, a twelve annas share of this identical putni - 
property was acquired by Rakhaldas during his life-üime. The 
subsequent purchase by. the widow was in the, nature of an acqui- 
sition which had the effect of enlarging the original nucleus. It has 
.been found by the last Court of facts that accounts of the sixteen 
annas putni were kept together and rents were realised similarly and 
‘as a matter of fact the whole thing was treated as one integral pro- 
 perty-throughout the life-time of the widow. At thé top of^all, we 
find this significant fact that the appellants themselves, when they 
put up the property jo sale, described it as the property of Rakhal- 

. das. Ifthe presumption was in favour of the defendants and the 
SE initial onus was upon the plaintiffs, even then we are of the opinion 
"e that the onus has been sufficiently discharged in the present case. 
l _ The result is that the first contention of Mr. Chakravarty -fails.- l 


The second point raised by Mr. Chakravarty relates to the 
question of estoppel and the question arises in the following way : 
It appears that in rgr8, when -Nrityakali was alive, a suit was 
instituted by. the present plaintiffs against her, playing infer alta for 
removing-her from the shebaitship of the Debutter estate and for 
the appointment of a receiver. The matter came up on appeal to 
this Court and this Court held-coricurring with the trial Judge that 
Nrityakali could not be removed from shebaitship but that a 
receiver should be appointed: Leave was prayed for and granted, 
the appeal to the Privy Council agaipst this decision and at this 
stage the parties came to a compromise which is embodied: in 


(1) (1918) L. R. 46 I. A, 64.. 
- (a) (1901) I. L. R. 25 Mad, 351. ^ 


4 
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- Exhibit p, “Under this compromise | the two plaintiffs became the 
managers of the property. during the. lifetime of N rityakali on certain 


: terms and they. agreed farther to pay off the. debts due. to the 


~ creditors of Nrityakali from the income of the properties left-by 
` Rakhaldas.. It is argued thatvas the present plaintifs „bound them- 
_selves personally to. pay the debts due to“all the creditors of Nritya~ 
kali and as the debt due-to: the defendants was not paid; the plain- 
tiffs are precluded from challenging the” salez;iyhich ` took place in 
execution of.the decree obtained by the defendants. ‘In our opinion, 
this contention ‘has got absolutely no substance. ` In the first place, 


the defendants were not parties. to the compromise at all and could . 
not take any.bénefit" under it and. we-aré. unable- to agree with Mr. 


Chakravarty that the plaintiffs by any means constitüted themselves 
trusteés for ‘the benefit of’ this particular. creditor. 
it.may, this particular compromise: cannot bé ‘said: to pave, influenced 


the-conduct of the plaintiffs“ in any-manner and it cannot be said: 


that they ‘were ‘misled - into acting in a particular ; way which they 
would not have done- -but Tor the compromise; In. these circum- 
stancés there is ho foundation for a case of estoppel. ^ `- 

The.result is:that we agree | with the view taken by the Courts 
below and dismiss this appeal with ‘costs, ` — fee ne ‘assessed 
at tivo gold "molis to the parus feSpondentS, 


A: T. M. > oe duode p dismissed. 


‘Before Mr. Juste “4. G. R. Henderson.. ie os 
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Deity, next friend of, when should be. appointed — Private endowment—Suit, 
Jor declaration that property is debuttar, if .maintainable ——Adverse. posses- 
sion against minor shebait— Limitation Act f. IX of 1908) Sch. I Art. L24. 

A next friend of a deity _ shoild pe appointed before the trial and not in the 

judgment. A pis PE D 


Ae dp. `> : 

*Appeal from Appellate Deri No. 1443 of 1035; m the dices of K. 
C. Mazumdar, Esq., Subordinate Judge of: Burdwan, dated the 2gth July, 1939, 
affirming that of -Babu Matilal Chakrabarti, Mansit 1st Court, Burdwan, dated 
tha aa F ebroary, 1939. 


eis 
- t 
€ ». ^ . 
* 
r = - 


-But be that as — 


eee 


; I 1942 
Jorehand Sdn 


SIE. Charan 
Nath. 


- fw 


Civit. 


1943. 
uer m P 
March, 23. 


p d 


æ 


| THE CALCUTTA LAW JOURNAL. > [Vou.-76. 

d d -9 : Dean i ] 
Civir, A T provided i in his Will that ro one should be able to possess any 
. 194. property as his own aud the whole income should be spent. on -the Debseba and 


for no other purpose; If it transpired that any one had’ committed. misapropria- 
tion, then in that case several gentlercen members of the general public will 
Girija Sankar Cho&- take away the work.of the Devseba from his hand apd make arrangements. ` “for 
dhury.- the proper performance Of thé Debseba, Five plaintiffs instituted a suit asa 


y oe 


"uu * representative suit for recovering thé property of the deity : 


* Amode Lal Barman 


: ‘Held, that the plaintiffs who can suitably carry on -Ahe Debseba, should the 
. necessity arise, weré entitled to a declaration that the properties of the private 


n" . endowment were debuttor ; properties and to take proceedings for the recovery of 
f the same. sn T -o y zx 
Panchkari* $ casd Q) followed, ^. NEC Í - 
; The possession of the purchaser of debatter property. as. secular could not be 
i l -&dverse to the deity under Art. 144 Sch. I ol the Limitation Act until the minor 


2o cR + Baebat attained -his majority. Maharaja Sa alinda Nath. Rey Bahadur v. 
: Rani Homanta Kumari Debi (2). 


- 


The question whether-the possession of the said purchaser was adversé to. 
~ the deity was. a, mixed question of fact and law. : dc 
Appeal by Defendant No. t l {Ioe : 
Suit for a declaration and other reliefs. . Eum xS 
2 "E The material facts will appear from the judgment. i 
"T | Messrs. Apurbidhan Mulier and Bireswar Chatterjee for the 
Í . Appellant. : : 


T ‘Messrs. Bankim Andes Babee and Sanat Kumar. Chatto 
' for the Respondents, 
anis ` - The judgment of the Court was as follows : j i 
BRE * "This appeal is by. defendant No. 1- .and is in connection with 
f e “some lengthy litigation which has taken place with regard to` the 
. disputed property. The property originally belonged to öne' 
“ae Ramdas Mohanta. He executed a Will by which he left- all his, 
property to his: family deities. His daughter Arunbala, defendant 
No. 2, was appointed shebait. There was'a further direction that’ 
eee during her minority his widow Golap Sundari would carry. on the 
 deb-sheba as her guardian afterhis death. ~Golap Sundari took 
out Letters of Admifistration with a copy of the Will ánnexed. ‘She 
E : | gold the property : às secular property to one Satish Choudhuri. 
Ea l i “Subsequently Arunbala sold it as secular property to the appellant. 
The appellant brought a, suit against Satish Choudhuri asa result 
. of which Arunbala’s conveyance was held to prevail: over Golap. 
"Sundarís. One Panchkari Roy attempted to recover the pro-. 
, perty for the deities by instituting a Suit. This eventually failed 
+ on the ground that he had no right to sue. The five plaintifs then 
SNR US (1) (1937) 41 C. wW. N. 1349. m "x - 3 
m (2) (1904) L. R. 31 I. A. 2034 I L, R. 32 Calc, 129. ^ MC 
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instituted the present suit- as a representative suit with the same 
object in view. . 


The Munsif gave the plaintiffs the following selici — 


ment of another suitable person as shebait. 4 

(2)' He made a declaration of the title of me d to the dis- 
puis property, and 

(3) He made a decree for possession in jaye of the plaintiffs 
with the direction that they should make over possessidn to the 
new shebait as soon as he was appointed. _ s 

An appeal by the appéllant was. dismissed. Hence this second 
appeal. 
_ The points T in support of the appeal may be grouped under. 
three heads—(1:) the plaintiffs have no cus standi to sue, (2) the 
reliefs granted are inappropriate, and (3) the suit is barred by 
. limitation. . 

It may perhaps seem strange that the plaintiffs should institute. 
a representative suit in cennection with a- private endowment, 


This is due to the fact that they purport to act under clause (3) of | 


the Will which has been translated as follows : B 
“Be it further declared that no one shall ever be able to possess 

. any property left by me as his own.: The whole income therefrom- 
‘shall be spent on the Debseva and for no other purpose.. If at 
any time it transpires that any one has committed misappropriation, 
then in that case several gentlemen mémbers of the general publie 
will take away the work of Devseva from his hand and make arrange-. 
. ments for the proper performance of the Debseva..... ......... s 
, Now, whether the recital be translated literally or symbolically 
.. (it appears to be common ground that the latter inteipretation 
- would be correct) the present plaintiffs come within the clause. 

The suit has really two “objections in view—one, to obtain the 
dismissal of defendant No. 2 and the other, to recover the pro: 
. perty for the deities. The Munsif felt some difficulty about the 
-frame of He suit and solved it in the’ aedi way: He said 
this: ` i - 

“rf T be still any» technical faw—I eu like to observe 
that the plaintiffs or some of them should be treated as the duly 


.. appointed (by the Court) next friend of the idols for the purpose of 


maintaining this suit.” a 
_ On behalf of the plaintiffs Mr: B. ETA relied upon the 
`- cáse of Sharatchandra Shee v. Dwarkanath Shee (1). This was a 


(1) (1930) I. L. R. cale: 619. : . 
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2. o7 Cm guit for the. removal of a shebait." 4t was held- ‘that an idol might 
DS] 39g. -.. sue-through a. disinterested . “next friend appointed- ‘by ~ the. Court. 2 


bod 


- Amode Lal. Bais Mr. ‘Mukherjee. however:conceded ‘that the, procedure of ‘the Mühsif 


i We was irregular. He should have appointed. the next friend: “before Jt 
—Girija ‘Sankar.C hou- 
nu . 7 dbury, cox ‘the trial: and not in. thé judgment.” Büt the paity affected ” ‘thereby `. 
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quU li 4 ee oI, defendant No. a. “She has Submittéd to- the decree. and. -has not 


"Nr 8 Part of the decrée.- - QS Ld eg T Aue. Pe rd 
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i MODUS 270 e Omthe questión.as;lo ihe propriety of - tlie: reliefs: granted, Mr a 
PU - P “Mukherjee argued that the. decree ` for possession must- be- * 
05 1.2... eliminated. His contentioñ-is-that à person other than: ‘the actual | l 
27: Sos  shebait is only: ‘entitled to’ a- declaration. On- Eehalf of’ ‘the’ plain e 
ge .- tiffs Mr. B. Muktierjee stated that they did ‘not Wart to, be put-in 


“2 Sane 8G, ee possession. -He suggested , that, a ` Receiver,- might. be appointed. - E 


pow wl E ae In my opinion, if the plaintiffs” are - entitled ` toa declaration; the: 
a EM" . --most appropriate order to make, ‘in "view" of the removal. of. defen- ` E 
- dant No. 2, would be to appoint a. Receiver pending, the. appoibi- ; 


- 


5o £7 o t ment of another shebait.. ‘The real: question i is Whether. t the plaintiffs < 


. are entitled to a declaration: ` PU e MOM ee Em 
A 1 ~ Fortunately this question has sen  coiisidered. by my “learned: 
E We brother Mukherjea ].in ‘Panchkari Roys- case (3 “His. judgment * = 
: 7^ 7 is reported in 41 CW. "N. ad page 1349. and all: that remaing for. 
"JE Í ‘me to-do is to give effect tobis decision. After quoting ‘the dictum .." 
prn EEUU “Of Sir Arthur Wilson: about thg“ position : :Qf -a shebait - iy- leariied - 


- - E 


Be er aa E ` brother summed: up. the law as follows : = JEN AW 
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TART ao “When the- she bait’ himself ° is: negligent ji -ot. alienatés? debottar - 
. “rae . property in breach of trust,- nôt, oniy a- prospective:  Shebait under” Sa 
: "the terms of the grant but: any member of the. family in- case of. AL E - 
family endowment may, maini ain the. suit. ‘on behalf of. the ‘deities. 


| = z 2^ ae rie AU pd p . to recover that property from a trespasser. iren nnnm eerie l "dieci: 


uec. Do. c, question, therefore, "i is as to’ whether Bhakatram- and: Panchkari- 


- - - - 


x da hs de $ -could ‘be said to- be persons interested in the. “débotter poo 


201079 "+. 2 the present case the testator. did: not give any such adum. 
i eet eet. ct. Oe Bhakatram or his heijs'even if we üssumed that Bhakatram ‘was _ 
ee p his spiritual guide and as they conld-not be said to' be member. 
Adde wu ext m OL tae: family i in any sense of. the’ “word, in my: opinion, they. could. - 


- 


I me 


Cy 7 2: COCOS not be said to. be: persons. intérested into the. ejidowment."^ .. ME d 


Rm 
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LM era” i The question, therefore, i is-whether. the testator- - shad given. such ~ - AN 
LC A - power to the present plaintiffs I .have already set outa translation 

aa c T s E . of Clause (3) of the Will, "Both the’ learned Munsif.and the: learned =” 

ee ae, 7 + Subordinate Judge seém to be satisfied. that the: Plaintiffs a Are” pere. 


Pa i cu (1937) 41 C: W. Ni s ccr a a 
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-Bons who can suitably carry-on thè debsheba, should the necessity 
arise and it is really impossible -for-me to dissent from the view -of 


-two Hindu Judges on a matter of this kind. It seems to” me. 


that this clause in the Will is quite. clear. and under it. the plain- 
tiffs are entitled to take proteome for the recevery of the pro- 
“perty. ° TE 

Mr. A. Mukherjee, Ree eidiénded that the- effect of this 
clause is that the property is really secular.- There can be no 
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doubt that by this clause in thé Will4be.liné' of succession to the . 


shebaitship has beenvalteied : unless thé gift has been accepted 


„on behalf of the deities with this PERION; the property . will remain: 


secular. : 
Now this contention TE à question of fact whether the 
gift was so accepted. The point was not clearly taken in-either of 
the Courts below. . The title there seems to. have been fought on 
the ground that the testator did not execute a Will. No definite 
issue was framed with. regard to it. Itowas riot specifically raised 
in the written statement. In paragraph: 6 there is an allegation of 
the usual kind to the - - effect that the obtaining of the so-called 
Letters of Administration was merely. a collusivé and paper:transac- 
tion. I do not know what is éxactly meant by that. But, at. any 
rate, it was not pressed to any issue. In these circumstances it is 
‘impossible for me to. deal mn such a matter Satisfactorily i in second 
appeal. -  _ ; oe ae : i "og & 

, I may, however, observe that Golaj Sandan took aut Letters of 
Administration. The only thing - for, her to do to administer the 
-Will was to make over the property ‘to the shebait. Under clause 
. (1) she was to carry on the debsheba during the minority of Arun- 


bala and make over possession of tlie popes .to her on her. 
attaining majority. There was no object: in applying for Letters 
of Administration unless she -was- desirous of giving effect to the- 


“provisions of the Will and the fact. that she did so apply strongly 
suggests that as de fatto shebait-shé accepted, the gift with: the pto- 
vision in clause (3) om behalf of the déities. 


The next question for consideration is whether. the Court "should 
-exercise the discretion in favour of the plaintiffs and give them a 
declaration. The suggestion of the appellant is that all the plain- 
i tifs have been set up by Satish Choudhuri. I may say at once 


‘that, if I thought that this suggestion had, the "slightést- foundation, 
I should certainly. refuse to" make a -declaration in their -favour.-”. 


- My attention has been drawn- to the fact that there is no prayer 
tor a declaration that the alienation i in favour of. Satish does not- 
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bind. the deities. Satish is not a party to the suit. Asa result of | 


his litigation with the appellant he is no longer in possession. He 
can'only succeed by instituting on his own account a suit for a 


declaration that the property is secular. In view of his defeat by . 


the appellant such a suit would in no way ebenefit him. There 
was thus no object in making him a party to the present suit and 


there is nothing suspicious in the conduct of the plaintiffs in théir 
_ omission to do so. _ There i is no evidence to show that -they are 


acting at his instigation? -Iam quite satisfied that they are inde- 
pendent gentlemen. and have institu’ ed the suit bona Ble in. - the 
interest of the deities. ” 6. e : - x: 


4 


There remains the question of limitation. For this purpose the 


- appellant seeks to make a case that the title of the deities was , 
extinguished by the adverse possession of Satish. Golap. Sundari . 


executed the conveyance in his favour in December, 1916. Arun- 
bala, the:shebait, attained her majority in 1926, which was within 12 


years of the suit. m CE 


. In my judgment this plea- should be *overruled for three rea- 
sons.” In the first place, the appellant ‘does not claim. through 
Satish. ` He is séeking to tack the possession of another trespasser 
to his own. Apart from decisions this appears to me. to be con- 
trary to the plain wording’ of Article 144. In ‘the second - place, 


the possession of Satish could not be adverse to the ‘deities ` until- .- 


Arunbala attained her majority. - This is made clear -by the judg- 
ment in the decision of their Lordships of the Judicial Committee 
in the case of Maharaja Jagadindra Nath Roy Bahadur y. Rani 


. Hemanta Kumari Debi (1). Sir Arthur Wilson said this : 2c 


"Every such right of suit. is vested inthe shebait, not in the 
idol.- And in the present case. the right to sue accrued ‘lo ‘the - 


plaintiff whén he was undér age. ‘The case: therefore falls within 


the clear language of section 7. of the Limitation Act.” 


-In the third plac ej. the - question whether the possession of 
Satish was adverse to the decties is à ‘mixed question of fact and 
law. If the appellant wished. to press itit was absolutely neces- 


.Sary to havea definite issue framed. The learned Subordinate 
Judge did his best with the scanty evidence available. He accepted i 


the evidence that Satish used to. pay Rs, 2a month - towards the 
cost of the debsheba. This fact, though -not decisive, would at 


-least require explanation and Satish has not even been put into the 


witness box. On the eyidence on: the record it seems to me to be 


- 
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impossible to say that the possession of Satish.has bes proved to 
be adyerse. TU 

The decrees of the Courts below are modified. , The direction 
that the possession of the property.be made over to the plaintiffs 
is set aside and inste&d thereof I direct thata Receiver be appoin- 
ted pending the appointment of angther shebait With this modi- 
fication the appeal i is dismissed with costs. — . 

On behalf of defendant No. r, Mr. Mukherjee asks for leave to 
appeal. Hegives an undertaking that he «will not challenge the 
dismissal of defendant No.3 from the office of shebait/ or the 
appointment of another person in her ‘place. 

Leave 1 is accordingly gianted: 


P. R. Appeal ei: Decrees modified, 


* 





Before Mr. Justice R. B. Pat. 


` SURUCHIBALA:ROY CHOUDHURANI 
WARD REPRESENTED RY . 

ASHUTOSH. DUTTA, MANAGER, 

DEWAN MANIK -CHAND ESTATE, SYLHET 
EM l 
» NUR MIA, 
ÁND ON HIS DEATH ONE OF HIS HEIRS AND LEGAL 
_ REPRESENTATIVE AND ALSO IN HIS OWN RIGHT : 
'SURU] MIA AND OTHERS.* 
AND SIX OTHER CONNECIED APPEALS. 


Admissibility in evidence—Solenama creating lease, not registered —]If can be 
used for purpose of showing character of possession—Indian Registration Act 
(as amended), sections 17 (1) (d), 49 Proviso. 

A Solenama, oa construction of which it was found that a leage was ented, 
though incorporated in the decree or formed part obit requires to be rop istered 
under section 17(1) (d) of the Registration Act, 


The proviso to śection 49 of the Registration Act by specifying the cases in 
which unregistered document may be received as eyidence does not include -its 
admissibility for a collateral purpose 


If the Solenama be unregistered,- it can be used for the purpose of establish- 
ing the character of possession, not amounting to using itas evidence of any 


* Appeals from Appellate Decrets Nos, 1084 to 1090 of 1939, against the 
decrees of Sach: Kanta Roy, Esq., Additional Subordinate Judge of Sylhet, 
~ dated the 16th February, 1939, reversing those of Nripendra Kumar Ghose, Esq., 

Munsiff, First Court, Sylhet (Sadar), dated the 3oth April, 1938. 
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| Cm. transaction affecting ‘immovable property "within the _meaning “of section 46 of 
1043.- the Registration Act “(as amended by section ro of the Transfer of. Properly 
MC. (Amendment) Suppleméntary. Act, 1929) ; that iè, the document- may be used 
Chinen to show that a party is in possession a3 a lessee.” zuo As, im i : 
Y» ^ Varatha Pillai v. Jegvarathammal (1) followed. . å E z 
Nur - Mia; 


It cannot however-be used for the purpose of showing that the lease -wasa - .. 
B 4, permanent one;Sres Satya Dhynnatiriha v. Raghunath (2). IDEE IUE M 


. . The document in the present case ig admissible in evidence to show that 
- though before the compromise decree the deferidants might have been in posses- 
sion without any title and by assertion of -a right. of ownership m respect’ of 
- + 7 the “suit lands, after the compromise decrge. the character of their: possession. 
- “| become changed and they began to hold the lands Odly’as tenants under the | 
plaintiffs, There was no subsequent.change of ‘animns’ on the part of defen- . 
- dants. Hence the defendants possessed the-suit lands claiming to hold the same 
as tenants, though no legal tenancy-was created by reason of the non-registration 
of the Solenama. On-completion of 12 years from. the date o£. the decree, they 
' . A completed their title as tenants pac Damgaz by adverse Possession. 
_ Appeal by the Plaintiff in seven suits. = 
~~. : 27 Sait for rent. tee a - . 
"Bt - —— 'The material facts appear from the judgment. v gi 


voce Dr. 5. C. Basak, Messrs. Priyanafi Dutt and Jyotish Chandra 





- 


i “Dutt for the Appellant. : 
o8 s Messrs. Manmatha add Das Gupta and Sibkalt Bagchi for ihe - 
ERN = : Respondents. l . . s : . 
Ro M ; s us ina, y 
January, 10. | The judgment of the Court was as-follows: ..--- EE M 


These seven appeals. are by the plaintiffs and arise out-of seven 
--, -Sults for arrears of rent'ügainst seven seis or tenant defendants i in : 
.- . respect of seven different tenancies. : te 
We dk xx DE It is an admitted fact that the plaintiffs trsticuted the Title Soit 
' No. 485 of 1915 in respect of the Mehal in which -the suit lands are 
: Situated against the, defendants or.some of their -predecessórs. 
"That suit ended in a compromise by the terms of -which the plain- 
- tiffs title to the suit lands was declared and: it was agreed that 
-the defendants would continue. in possession of the same as tenants: 
D. 42. .tuhderthe plaintiffs. . The present suits for rert are based on that 
E compromise decree. The plaintiffs’ claims in these suits are con- 
-7 "tested by the.defendants on the ground inter alia’ that the : said 
Solenama required registration under section i7(1) (d) of the Indian - 
7 ` Registration Act and as it was not 80 registered it was inadmissible z 
E .- 5 in evidence; and failed to create ‘the lationship of ‘landlord. and- 
^ .* 7 tenant between the plaintiffs on the one hand dnd ‘the seven sels of 
-defendants on the other. . 7 7 


- 5^ O (rg) L. R. 46 L-A. a85. © "NEC 
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'The certified copy of the Solenamv was filed in each suit and evig 
the same was admitted in evidence in each suit. -It appears that no 1942, 
"objection -to their admissibility was taken in the Courtof first ^ Suruchibala Roy 
instance. The first Court relying on the solenamá ‘decreed the roar nurani 
plaintiffs euits. On®appeal by the defendants, the learned” Addi- Nor x Mia. 


tional Subordinate Judge’ held thag the solenama not having been 
registered was not admissible in evidence and that excluding the 
solenama from the evidence there was no other evidence to esta- 
blish the relationship of landlord and tenant “between the plaintiffs 
and the defendants. He accordingly arrived at the conclusion that 
there. was no relationship of landlord and tenant between the parties 
in these suits. Consequently all the suits were dismissed. 
The only point that arises for consideration in these seven 
~appeals is whether the solenama required registration under the 
Indian Registration Act and whether having been left unregistered, 
it was admissible in evidence for the purpose of establishing the 
relationship of landlord-and tenant. The relevant provisions of 
the compromise are contained in paragraphs 4, 5 and 6 of the 
solenama. In para 4 it was agreed that the plaintiffs’ title to the 
extent of 5 annas 8 gandas in the relevant properties would be 
declared and he would get à decree for possession in respect thereof. 
Paras 5 and 6 then proceeded as follows :—5. “ It having been 
Settled that the plaintiff would get a decree declaring his title in 
s-annas 8 gandas to the lands of Schedule 1 excluding tle lands of 
Schedules 2 and 3. Out of the said remaining lands of Schedule r, 
. the area measuring 3-4-134 and’ described in Schedule 4 below are 
. in the khas possession of the compromising defendants. The 
defendants will execute a kabuliyat in favour of the plaintiffs within 
Six months from the date of the decree for taking settlement of a 
jote under the plaintiff with annual rental at the rate of Rs. 1-4-0 
‘per kedar forthe J4i7 lands and 1oannas per kedar for paddy 
lands for a term of seven years in respect of the plaintiffs 5 annas 
-8 gandas share- of the lands in Schedule 4. «If the kabuliyat be-not 
. given within the six months as aforesaid, the plaintiffs will be E 
entitled to take khas possession, of the lands in their 5 annas 8 . 
gandas share by executing this decree.” ^ “In the lands of Schedule 
I in respect of which it is settled that the plaintiffs will get a 
decree for their 5 annas 8 gandas share, the defendants are the 
owners of the remaining IO gnnas 12 gandas share. The plaintiffs 
will institute a suit for partition of the same within a ‘year from the . 
_date of the decree. In that partition suit, the lands of Schedule I 
that are in the possession of the compromising defendants would as 
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far as possible be included in their respective sahams. The com- 


- promising defendants will be considered to be tenants having Jote 


under the plaintiffs in respect of these lands in excess of their own 
share therein and will execute Kabuliyat in favour of the plaintiffs 
* e. 
agreeing to pay rent at the above rates in respect of those 
lands. " | . 
The learned. Subordinate Judge construed this solenama as 


‘constituting a lease for a term exteeding one year and consequently 


held that it required registration under section 17(r) (d) -of the 
Indian Registiation Act. The learned Subordinate Judge observed 
as follows :—'* It has been contended on behalf of the defendants 
appellants in these appeals that the terms of each of these solé- 
namas constitute a lease fora term exceeding one year and that 
accordingly each of them is inadmissible in evidence for want of 
registration. It.seems to me that this ccntention is well-founded and 
will prevail in the circumstances of the present case. A mere perusal 
of the terms embodied in para 5 of each of these solenamas clearly 
indicates that there was the present demise in favour of the defen- 
dants in these suits. They clearly go to show that the tenancy was 
to take effect at once and the rental was reserved ata certain rate 
per year for the same. ‘he terin was for 7 years. - In these circume 
stances, Iam of opinion that each of these solen&mas constituted 
a lease for a term exceeding one year and reserving a yearly rental 
within the meaning of section 17(1) (d) of the Registration Act. 
That being so, it cannot be received in evidence as it has not been 
registered. ‘The mere fact that each of. the solenamas was incor- 
porated in the decree or formed part of it does not, make any 
difference inasmuch as being a lease under clause (d), sub sectión 1 
of section 17 of the Registration Act, it does not come within the 
puiview of the exception in the case of a decree under clause (vi) of 
sub-seclion 2 of section 17 of that Act. Paia 5 of these solenamas 
cannot be construed as an agreement to lease. The kabuliyat 
referred to therein was to be executed as. evidence of the lease itself. 
Thus, upon à construction of each of these solenamas (Exhibit 2 
series) I have come to the conclusion that each of them operates as 
a lease for a term exceeding one year and reserving a yearly rental 
and itis not admissible in evidence for want of registration though 
it is incorporated in the decree. " 
Dr. Basak appearing for the appelants in these appeals contends 
as follows :— On a proper construction of the solenama it did not 
constitute any lease but only amounted to an agreement to lease on 
the happening of a certain contingency. According to him the 


- 
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terms contained i in para 5 of the solenama show. that the defendants 
` -were to hold- the lands as tenants only if- they executed- the kabir . 
liyat within six months from.the date of the décree. The plaintiffs. 
were given a decree for khas possession in' respect of these lands 


under the terms contained i in para 4 of. the solenama. “This decree | 


was reiterated in para 5 3 also and the plaintiffs’ right to get. khas 
possession in éxecution-of that -decree was excluded only if the 
contingency contemplated by the terms of- this: paragraph happened, 
namely, if'the defendants executed the kabuliyat Witliin six months 
from the date of the decree. If they did exécufe -such a kabuliyat 
then it was agreed" that the plaintiffs’ right to take khas possession 
in execution of the decree would be gone -and in lieu thereof the 
defendants’ right as lessees under the plaintiff would come into 
existence from the date of the happening. of the: contingency. 
- According to him'- para 6 also” indicates the same thing and here the 
‘contingency ` contemplated i is the institution of a partition suit within 
-one year from.the date of the decree. According to Dr. Basak, 
‘therefore, the terms of the:solenama did nol :amount to any present 
-demise and’ consequently Was not .a. lease -within - the: ‘meaning of 
section 17(1) (d)-of the Indian Registration Act. 
His next contention is.thàt even assuming that the solenama 
_ constituted a present demise of: the lands and thus required regis- 
tration under section 17(1) (d) of. the Indián. Registration Act, it 
would be excluded from evidence of any transaction affecting. the 
property. But even then it can be taken in evidence for the colla- 
‘teral purpose of explaining the character of possession: -of the defen- 
--dants. Ifadmitted in evidence for.this -limited purpose, it would 


show that-the defendants- -have been in possession of. the plaintiffs’ 


share in the lands since the. date of the decree asserting only a 
tenancy: right under the ‘plaintiffs and therefore the plaintiffs would 
be entitled to claim an assessment of fair and equitable rent in 
respect of these tenancies. ` s : 
: After carefully reading "the sGlenama. as a whole, Iam unable 
tó accept. the contention of Dr. Basak that if did not amount to any ' 
present demise of, the lands in favour of the defendants. The 
defendants were already in possession of the ‘suit lands. ^ The 
- plaintiffs’ title thereto was no doubt admitted by the solenama but 
at the same time ‘it -was agreed that defendants would not have 
to part with .their possession but would continue. in enjoyment of 
the lands as before, only théy would have to hold: the same as 
tenants under the plaintiffs. The condition contained in para 5 that 
i the ms be not executed - within six months from the. date of 
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the decree the plaintiffs would be entitled to take khas possession 
by executing the decree was really a defeasance clause. In my 
opinion, it was settled by this Solenama that the defendants’ tenancy 
would commence immediately from the date of the solenama and 
thistenancy would be defeated if they failed, to execute the kabu- 
liyat within six months. It appears from the "plaints in the present 
suits that the plaintiffs also understood the solenama in that way. 
In fact, in their plaints the plaintiffs based their claim for rent on 
the terms of the solenama.asserting that by the Solenama the 
tenancies were created.- In my judgment, therefore, the construc- 
tion put on the Solenama by thé learned Subordinate Judge is 
correct and the document required registration under section 17(1) 
(d) of the Indian Registration Act. 

The next question is to what extent this document would- be 
excluded from evidence and whether it can be taken in evidence for 
the purpose of showing the character of the defendants! possession. 
The relevant provision is contained in section 49 of the Indian 
Registration Act. That section runs as follows :—'* No document 
required by section 17........ ER .to bé registered shall......... T" 
(c) be received as evidence of any transaction to affect such 
property......... es. Unless it has been registered: provided that 
an unregistered document affecting immovable property. and 
required by this Act.. „to be registered may be received 

pude —— six ds NA of any collateral transaction not 
eed io be effected by registered instrument.” This is how the 
section stands after amendment by section ro of the Transfer of 
Property (Amendment) Supplementary Act, 1929. Before this 
amendment, the section stood as follows :—'' No instrument requir- 
ed by section 17 'to be registered shallbe received in evidence in 
any civil proceedings in any Court............ estates or shall affect any 
property comprised therein unless it shall have been registered: in 
accordance with the provision of this Act.” The section did not 
contain any proviso. In the case of Varatha Pillai v. Jeevarntham- 
mai (1) the Judicial Committee held on a construction of this old 
section that a document which required registration but which had 
not been registered could be used forthe collateral purpose of ° 
ascertaining the origin and nature of the possession of a party to a 
suit. Applying the principle underlying this decision, a document 
might be used to show that a party was in possession as a lessee. 
It could not however be used for th® purpose of showing that the - 
lease was a permanent one. The reason was that a permanent 


(1) (1919) L. R. 46 I. A, 988. 
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tenancy could not be created Dy adverse possession. [See Satya 
‘Dhyanatirtha v. Raghunath (1). In the case before the Judicial 
Committee A executed a deed of gift of immovable property to B 
and delivered possession of the property to him. The deed was not 
registered. More than 12 years after the date of the deed, C 
claiming to be A's heir sued B for possession alleging that B held 
the property asa trustee or managér for A. B denied tbat he held 
the property as a manager or trustee for A and alleged that he had 
been in possession of the property as a donee from A. It is clear 
that as the deed of giff was not registered B could not claim title 
to the property as a donee. Hé, therefore, claimed the property by 
adverse possession and tendered the document to prove the nature 
of his possession; that is to show thathe held the property in 
‘assertion of his own ownership, asa donee. It was held by the 
Judicial Committee that the document was admissible in evidence. 
for such a purpose. 


It is contended on behalf of the respondents that the amendment 
of the section has changed the law in this respect and that after the 
amendment an unregistered document affecting immovable property 
can be taken in evidence not for any collateral purposes but only 
‘for the purpose specified in the proviso added to the section. The 
relevant provision contained in the proviso is that an unregistered 
document may be received as evidence of any collateral transaction 
not required to be effected by registered instrument. Mr. Das 
Gupta appearing for the respondents contends that the proviso thus 
avoids the expression ‘‘ collateral purpose " and in its place uses the 
words “collateral transaction " and his contention is that as the 
solenama required registration being a lease, the" possession as a 


“lessee is not the result of any collateral transaction butis the result. 


of the very same transaction for which the document was executed 
but was left unregistered. 


In my judgment, the amendment does not affect the principle. 
underlying the decision of the Judicial Committee in the above case 
in the least. The proviso by specifying the cases in which an 
unregistered document may be received as evidence does not 
exclude its admissibility. for a collateral purpose. .It cannot be 
received as evidence of any transaction affecting immovable pro- 
perty. But as was held by the Judicial Committee in the above case 
its use for the purpose of establishing the character of possession 
does not amount to using it as evidence of any transaction affecting 
immovable property within the meaning of section 49. In my 

(1) [1926] I. L, R. Bom. 384. 
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opinion, tlierefore, the document in question is admissible in 
evidence to show that though before the compromise decree the 
defendants might have been in possession- without any title and by 
assertion of a right of ownership in respect of the suit lands, after 
the said compromise decree the character of their possession became 
changed and they began to hold the lands only as tenants under 
the plaintiffs. It is not the cage of the defendants that there was ' 
any subsequent change of ‘animus’ on their part in this respect and 
theie is no evidence of any such change of animus. Consequently, = 
it must be held that the defendants possessed these: suit lands claim-- 


ing to bold the same as tenants, though no legal tenancy was created 


by reason of the non-registration of the solenama. On completion 
of 1z years from the date of the decree, they completed their title 
as tenants under the plaintiffs by adverse possession. The plaintiffs 
thereafter would not be entitled to. claim khas possession but would 
certainly be entitled to have fair and equitable - rents assessed in 
respect of these lands: l - 

In the facts and circumstances of this case I feel that for the sake $ 
of justice the plaintiffs should be given dn opportunity of amending 
their plaints converting the suits into those for assessment of fair and 
equitable rent and claiming arrears on the basis of the rents that-will - 
thus be assessed. 

In the result, Tallow these appeals. The judgment and deciees 
of the Courts below are set aside and the suits are remanded to the 
Court of first instance. The plaintiffs should be allowed to amend 
their plaints. claiming assessment of a fair and equitable rent and 
modifying their claim for arrears on the basis of the rents that may 
thus be assessed. The plaintiffs however must pay the costs of the . 
defendants hitherto incurred by them upto the Court of appeal 
below. Costs of these appeals will be borne. by the respective 
parties. Further costs will be at the discretion of the Court 
below. i 


AD T-M. i Appeals allowed. 
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Before Mt. Justice A. S. M. Akram and Mr. ` 
' |. Justice R. B. Pal, ; Š 
. SARALA SUNDARI DEBI PEONO PURAM AND ANOTHER Civit, 
: 
p - EB ' T/A E 4941. 
- idl 
AND ANOTHER." x 
De 
r Encumbrance—Annalling of—Bengal Tenancy Act (VIII y 1885), section 187(- D - Fanuary, 6. 
—Purchaser, meaning of—Notice. — — 
The power to annul the encumbrance under the Bengal Tay Act is given 
to the ‘purchase’ T meaning thereby the entire body of -auction-purchasers 
jointly àád such om must be: exercised by. the entire - paar of auction- 
purchasers, ` >- ] a us 5 
À purchaser witli the power to avoid aud annul ‘interests otherwise perfectly 
valid and legal, - -should have resort to all available - and authentic means of 
finding out whether or riot there has been any such interests -in .the property 
purchased by him. The encumbrancer is pot required ‘to give notice’ of his 
encumbrance to the auction-purchaser. "E. I T Se de 
- Appeal by Defendants Nos. 2 and - 3. 
' Suit for forcelosure of mortgage: . - o , 
~ The máterial facts appear from the judginent. 
T Mr, Chandranath Mukherji- ( for AMA kanunära Chandra Key) |, 
for the Appellants. a 3 é w 
. M Sibkali Bagchi for the Respondents. - 
ad EIS 
~ The iaeiei òf the Court was as follows: ` - 


AU ju COM M | " Fanuary, 6. 
This dppealis by the defendants Nos. 2 and 3 and it arises out- — . 


of a suit for foreclosure of a mortgage. 
'The mortgage in question is one by way of conditional sale and 
the mortgaged property - isa jote belonging to- one -Shaik -Hanif 
' who died leaving behind him as his heirs the defendant No. 1 
Shaikh Kasamuddin: and Kaymat’s wife. . "The defendant: No. 1 
“Shaikh. Kosamuddin borrowed Rs. 100 by mortgaging the property 
dn January, 1925. In 1929, the landlords instituted, rent suit No. 
| 594 of that year against Kasamuddin and Kaymat' s wife, who were 
admittedly the only heirs of Shaikh Hanif and obtaincd a decree. 
The jote was sold’: ‘in ‘execution of this decree, às per Execution 
. Case No. .199 of 1930 and was purchased by the defendants . Nos. 
- "Appeal from Appellate Decree No. 725 of 1939, against the decree of P. 
N: -Basu, Esq., Subordinate Judge of Mymensingh, 4th Court, dated the agrd 
Becember, 1938, reversing. that of Moulvi Heéday stullah, Munsif, Iswarganj, dated 
the goth Ts 1998. ' iva. e x 
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a and 4. The sale certificate isin execution in this case. The 
sale was with power to annul all incumbrances. But the purchasers 
did not take any steps to annul the above mortgage of 1925. The 
present suit for foreclosure of the mortgage of 192 '5 was instituted 
on the 28th September, 1937, making the purchasers in the rent 
execution case as defendants Nos. 2 and 3. Summons were served 
on the defendants in October, 1937. Thereafter the defendants 
Nos 2 and 3 applied for service of notice for annulment of incum- 
bránce under section 167 of the Bengal ‘Fenancy Act on the zrst 
June, 1938, alleging that they had no notice of the mortgage prior 
to the service of summons on them in the foreclosure suit. 

The case of the plaintiff is that soon after the sale in execution 
ofthe decree for arrears of rent he approached the defendants 
Nos. 2 and 3 and informed them of the mortgage and that in any 
case the mortgage having been created by a document duly regis- 
tered the defendants must be deemed to have notice of the incum- 
brance within the reasonable time after their purchase. 

The Court of first instance decreed the suit only against defen- 
dant No. r -and dismissed it against defendants Nos. 2 and 3, 
holding that they had no prior notice of the incumbrance as alleged 
by the plaintiff and that consequently the incumbrance was annulled 
by them by the steps taken under section 167 of the Bengal Tenancy 
Act on 21st June, 1938. 

On appeal by the plaintiff, the learned Subordinate Judge found 
that at least defendant No. 3 was fully aware of the mortgage about 
three years before the present suit and consequently the steps 
taken by them under section 167 of the Bengal Tenancy Act was 
not within time. On this finding, the learned Subordinate Judge 
held that the incumbrance was not annulled in time and consequently 
was binding on defendants Nos. 2 and 3 also. In this view he 
decreed the suit as against the defendants Nos. 2 and 3 as well. 
The learned Subordinate Judge adverted also to the fact that the 
mortgage in question was effected by a document duly ' registered 
under the Registration Act and, though not clear, he seems to have 
held that both the Defendants must therefore be saddled with notice 
of the mortgage. 

The following points have been urged in support of the present 
appeal : 

I, that on a proper construction of the relevant sections of the 
Bengal Tenancy Act, any one of the purchasers- can take effective 
steps under section 167 (1), Bengal Tenancy Act to annul the 
incumbrance and consequently in the absence of any finding that 


od 
/ 
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the defendant No. 2 had any pridr notice of the incumbrance the DIE 
¿steps taken by her under section 157 (1) Bengal -Tenancy Act on  . 1942 

the 21st June, 1938, should have been held’ to have annulled the Sarala Sundari Debi 
t inicumbrance ; E 4 ss D Chowdhurani 


tz. (a) thatat any rate the incumbrance should have been held ` Purna Chandra 
-as annulled pro rata to.the extent-of-her share in the purchase ; V Biattácharjya, 
>34 24. that even assuming that the relevant provisions of the 
* Bengal Tenancy Act confer the power to annul the incumbrances 
on the purchasers jointly, time. under section 167 (1) would not 
run against any of them'till the entire body ° of the purchasers get 
notice of the incumbrance, and consequently in the absence. of any | 
finding that the defendant. No. 2 had any prior notice of the incum- 
' brance,the steps taken by the defendants Nos. 2 and 3 on arst > 
June, 1938, under section 167 (1) Bengal Tenancy Act should 
have been held as within time and accordingly effective for the pur- 
pose of annulling the incumbrance ; i 
3. that the fact tbat the mortgage in question was byi a docu- 
ment duly registeréd under the Registration Act did not affect the 
defendants Nos. 2 and 3 wilh the notice of the mortgage as they 
were under no obligation to make any inquiry as to the incumbrances 
after their purchase. ' ` 
It is section 159 (1) of the Hengal Tenancy Act Chapter XIV, 
» which really creates the power to annul the incumbrances. ° 
The relevant portion of the section runs as follows :— 
“When tenure or holding is sold in execution of a decree for 
‘arrears due in respect thereof, the purchaser shall take ............... 
(used us with power to annul the interests defined in th. s Chapter as 
+ 'incumbrances' ; ^ 
‘Provided as follows: ... E iis 





~™ 


a 
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-(b) the power to ancl hall be exercisable aub in manner by this 
“Chapter directed" Í 
' * Section 16: of the Chapter defines PE : 
"^ .Section 163 gives the procedure for publication of the sale of 
' a tenure or holding-in execution of the decree for an arréar of rent 
due for the tenuré or holding. .Section 166 provides .for the sale 
of an.occupancy holding so advertised for sale under section 163 
and section 167 provides for the manner in which and the time 
^within which the power to Bnnul the incumbrance, is to be 
exercised. 

^: has been stated- above section 159 o of-the Act really 
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creates the power of annulment and tbe power is created in favour 
of “the purchaser", The actual sale may, or may. not be with the 
power contemplated by section 159(r). But if it be with.the power 
of annulment the power must be exercisable only by ‘the purchaser. 
Section 166 (1) lays down when the sale shall be with power to 
avoid the incumbrances. Clause (2) of the section lays down how 
the purchaser is to exercise this power: Section 167 then lays down 
the procedure to be followed in exercising the power. | 


Section 166 of the Bengal Tenancy Act which confers the 
power on the actual purchaser to avoid all incumbrances runs as. 


`. follows: : 


i) When an occupancy holding, not held at fixed rates, has 
been advertised for sale under section.163. it shall be put up to 
auction and sold with power to avoid all incumbrances. 

(ii) The purchaser at a sale under this section may, in manner 
provided by section 167-and not otherwise, ‘annul any incumbrance 
on the holding”. 

Section 167 (i) runs as follows: “A purchaser having power, 
to annul an incumbrance under sections 164, 165 or 166.......:. 
and desiring to annul the same, may within one year from- the 
date of the confirmation of the sale or the date on which he 
first has notice of the incumbrance, whichever is later, present to 
the Court which passed the decree .................. àn application in 
writing, requesting him to serve on the incumbrancer a notice 
declaring that'the incumbrance is annulled”. 

The provisions analogous to those contained in sections 159 (1) ' 
and 166 (1) of the Bengal Tenancy Act are to be found also in 


- the Revenue Sale Law (Act XI of 1859). Section 37 of that Act 


confers on the purchaser similar power to avoid and annul all under- 
tenures. The ielevant portion of this section runs as follows : 

“The purchaser of an entire-estate |... cessere 
sold under this Act for the recovery of arrears dus on account of 
the same ............... Shall be entitled to avoid and annul all under- 
tenures, and forthwith to eject all under tenants..........:.. 2 

It seems clear from the above extracts that the Md to avoid 
the incumbrances is created only in favour of “the purchaser" and 
the provisions contained in the Bengal Tenancy Act and those 
contained in section 37 of the Revenue Sale Law so far as that 
statute confers upon the purchaser power to avoid and. annul all 
under-tenures are in pari materia. ° 

There is no direct authority as to the meaning of the words 


“the purchaser” as used in the sections 159 (i) and 166 (ii) of the 


Vor. 76.) HIGH COURT. 

Bengal Tenancy Act. But there is ample authority for saying 
that in the analogous provision contained in section 37 of the 
Revenue Sale Law, the words ‘ the purchaser,’ mean ‘the purchasers 
jointly’. See in this connection the recent decision of this Court 
in S. A. 67a of 1939 where several of the previous decisions on the 
point were examined and discussed? An examination of the deci- 
sions involving thé construction of this section wil yield the 
following result : 


(X) The right that is given by seclidn 37 is given to the entiré 


body of the auction-purchasers jointly ; (a) one. of the two joint . 


Auction-purchasers who, without the consent of his co-shater brings 
& suit to avoid under-tenures, cannot be recognised as the puréhaser 
of an entire estate within the meaning of section 37 of the Act: 
Dwarkanath Pal and Others v. Grishthandra Bundopadhya and 
Others (1) ; (Morris and Tottenham JJ.) ; Bungo Chunder Majoom- 
darv. Brojomohan Tadadar and Others (2) (Nonis and Banerjee JJ.) 
Jatra Mohun v. Aukhil Chandra .Chowdhry (3) (Banerjee and 
Gordon JJ.) ; 


(2) The right to avoid the under-tenure must be enforced by 
the entire body of auction-purchasers jointly: Dwarkanath Pal 
and Others v. Grish Chunder Bundopadhya and Others (1) (Morris 
and Tottenham JJ.) ; Bungo Chunder Majoomdar v. Brojomohan 
Tudadar and Others (2) (Nonis and Banerjee JJ.), Jatra Mokun Sen 
v. Aukkil Chandra Chowdh» y (3) (Banerjee and Gordon JJ.) ; 


(3) Ifsome one of the auction-purchasers become incompetent 


to avoid the under-tenure, the right is lost to them all; Bungo 
Chunder Majoomdar v. Brojomokan Tadadar & Others (2) ; Jatra 
Mohun Sen v. Aubhil Chandra Chowdhry (3) (Banerjee and 
Gordon JJ). - 


On behalf of the appellant it is contended that the law in this 
respect a$ given in the Bengal Tenancy Act stands on a different 
footing: The Revenue Sale Law does not contain any provision 
corresponding to that contained in section 167 (i) of tbe Bengal 
Tenancy Act ; there section 37 of the Act creates the power to 
annul the undertenures and that power is created in favour of the 
purchaser ir unqualified terms; consequently, the purchaser, 
‘meaning the entire body of pufchasers taken jointly’ must: exercise 


(1) (1881) 1. L. R. 6 Calc. 827. 
(2) (1893) S. A. No. 1772 of 1892 decided on gand Dessaba 1893. 
(3) (1896) I. L. R. 24 Calc. 334. 
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that power ;- "burn in the Bengal Tenancy Act, the section creating. 
power naimely, section 166 (in) lays down that the purchaser ‘at a^ 
sale under this section may, in manner provided' by section 167, 
annul the incumbrance and section 167, while prescribing the 
manner, avoids the words "the purchaser” and uses. in it in their 
place the words “a purcbasei'* which mean ‘any one. of the pur- 
chasers’ ; it is contended that this clearly shows: that any one of 
the purchasers can proceed under section 167 of the Bengal 


.Tenancy Act and that action thus taken by any one of them will 
` suffice for the purpose of annulment of thé incumbrance. - 


We are unable to accept this contention of the appellant. Sec- 


thon 167 (i) uses the words tg purchaser" and not "any one of the 


purchasers" and even the words “a purchaser” are used with the 


.qualification “having power to annul the incumbrance". Conse- 


quently, ifthe provision creating the power did not confer the 
power to annul incumbrances. on any one of. the purchasers | 
severally, section 167 did not extend that power to such a person. 
The right to annul incumbrances is really created by section 1:9 (i) 
of the Bengal Tenancy Act which uses.the words “the purchaser". 
Section 166 (ii) also uses the words ‘the purchaser’. Section 167 


` simply lays down the procedure to ‘be followed while exercising 


this power. The words “A purchaser having power to annul” as 
used in section 167 (i)-of the Bengal Tenancy.-Act, in. our opinion, 
mean and refer to “the entire body of purchasers” when there are 
more than one purchaser of the tenure or holding. -- ; 
The enactments which invest private "persons or bodies for 
their own benefit with privileges and powers interfeii ing with the 
property or rights.of others must. be construed against those. per- 
sons or bodies more strictly perhaps than any other kind of enact- 
ment. ` The provision in scction 37 of the Revenue Sale Law, 
analogous to tbose- contained in sections 159 (i) and 166 (ii) Bengal . 
Tenancy Act, has often been cháracterised as of a penal character. 
The powers conferred’on the purchaser press hardly upon persons 
who may have rights of long standing, and were created simply 
for ihe purpose of protecting the revenue or the rent: Dwarka- 
nath v. Grishchunder (1). The "powers conferred by these provi- 
sions create what was characterised as “extreme rights" -in S. A. 
1772 of 1892 by Norris and Banerjee JJ. After reading the rele- 


. vant section of the Bengal Tenarfty Act, we are unable to dis- 


tinguish them from those contained in the Revenue’ Sale Law, and 
we do not see any réason why the . power conferred by. thes Bengal 
o (1880 1 I. L. R. 6 Calc. Bay. 
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Tenancy Act should be construed as more extensive than what is oe 
conferred by the Revenue Sale Law. In our Opinion, the power 1942, 
to annul the incumbrances ` under the Bengal Tenancy Act is given Sarala Sundari Debi 
to "the purchase? meaning thereby the entire body of the auction- poe ian 
purchasers jointly afd that such power: must be exercised by the Purna Chandra 
-entire bocy of the auction- -purchasars jointly. - - i PHANACHATIY zs 
It is next contended that if the words ‘a purchaser’ in section ` 
167 (i) of the Bengal Tenancy Act mean the entire body of pur- ° 


chasers tben as the section allows the purchaser to annul any, in- 
cumbrance: within one year fram the date on which the purchaser 
first bas notice of the incumbiance, this time will not run against-: 
any one of the purchases unless ard until the entire body gets the 
notice. The view that we take of the 3rd point raised in this appeal 
makes it unnecessary for us to enter into this question, 

The section speaks of a purchaser having notice of the incum- ` 
brance. It does not require thé’ incambrancer to give notice of 
the incumbrance to the .purchaser. It is immaterial wherce the 
purchaser gets the notices 

The word ‘notice’ is more comprenie than ‘knowledge’. A 
person is, sud to have notice of a fact. when: he actually knows 
-that fact or when, but for wilful abstention from any inquiry or 
search which he óught to have.made or gross negligence, he would 
have known it. Ifa person has,actual. knowledge of a fact he cer- 
tainly has notice of it. But even when he has no knowledge of the 
fact he may -be said to have notice of the same. In our opinion 

. a purchaser with the extreme power to avoid and ‘annul interests 
otherwise perfectly valid and legal, should at least have resort to 
-all available and authentic means of finding out whether or not 
` there has been any such: interest in the property purchased by 
him. When the incumbrance in question has been effected bya 
- registered instrunient.an inquiry within a reasonable time after the 
purchase would lead the purchaser to a knowledge of it and in our 
- opinion it was -his duty to make such-inquiry. The purchaser 
~ cannot avoid the consequences of notice simply by. an abstention 7 
from such an inquiry: In the facts and circumstances- of this case 
' both the purchasers must be taken to have notice of the incum- 
brance long beyond one year from the date when they took action 
under section 167 Bengal, Teriancy Act. Either they did make 
inquiy inthe Registration* Office or they did not. If they did 
` inquire, they certainly had knowledge of the incumbrance. If 
- they did not inquire their conduct was one -of wilful, abstention or 
gross negligence, and they should not be allowed to „avoid the con- 
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` sequences of notice by such conduct. In our opinion, therefore, 
' both the defendants Nos. 2 and 3 must be taken to have notice 


ofthe mortgage within a reasonable time after their purchase and 
consequently long beyond one year prior to the date when they 
proceeded to- take action under Section 167(i) Bengal Tenancy 
Act. The action taken by the- under that Section on aist June, 
1938, therefore failed to annul the incumbrance. 

In the result this appeal fails and is dismissed with costs. 
Act. M ~ i Appeal dismissed, 


Before Mr. Justice N, A. Khundkar. 


JUGAL KISHORE BANERJEE 
" D. À l 
SREERAM CHATTERJEE AND ANOTHER.* = 


Presumption—Bengal Tenancy Act. (VIII of 1885), sections 50, 103B—Entry in 
recora-of-rights as to rate of rent of occupancy holding, if rebutted by mere 
production of decree of ancient date showing lower aa if shifts. in 


such case on landlord. 


In a suit for recovery of ‘arrears of rent for the yuir 1341 B. S. to 1344 B. S, 
1935-1938) the plaintiff landlord relied on an entry ina finally published record 
of rights which showed the tenancy to be an occupancy holding with rent at 8 


maps of paddy per year, The defence of the tenants was that the rent had never ` 


been more than 4 maps of paddy and in ‘support of this defence the tenants 
produced a decree of the year 1850 (long before the publication of the recent 
record of rights) which was made in a sult between . the predecessors in. interest 
of the parties and which recited that the rent was 4 taps of paddy per year: 


Held, as the tenancy was recorded in the record-of-rights as an occupancy . 
holding and as it was not disputed’ that the rent was liable to enhancementy 
under section 115 of the Bengal Tenancy Act any presumption indicating that 
the jama was held at a fixed rate of rent which might otherwise have arisen’ under 


section 50 of the Act was not to apply. ` 


That the production of the deciee of 1850 did not fulfil the cog oiements of 
sub-section (2) of section 5o of the Bengal pues Act. 


*Appeal from Appellate Decree No. 22 of 1940, apainst the decree of Sites 
Chandra Sen, Esq., Subordinate Judge, Bankura, dated the 15th July, 1939, 
modifying that of Bhola Nath RE Esq., Munsif, Bishnupur, dated the ed 
February, 1939. 


* 
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That the mere production of the defree of 1850 did not amount in the cir- Civa, 
cumstances of the present case to evidence sufficient to rebut the presumption 1943, 
that the record-of-rights was correct and the tenant defendant having failed to 
rebut this presumption there was no onus whatever upon the landlord plaintiff to Panero 
prove by other evidence that the rent had been enhanced between the year 1850 
A D and the year 1340 B, S. d : Sreeram Chatterjee, 


e Observations in Rash Behari Guha v. Dwarka Nath Bandopadhya (1) followed, 
* 
Bhola Nath Dutta v. Sm. Narayan Kumari Dassi (a) distinguished. 


That it was not for the landlord to show that the enhancements, at whatever 
time they might have been made, were wlthin the limits prescribed by section 29 
of the Bengal Tenancy Act, 


Appeal by the Plaintiff. 


Suit to recover arrears of rent. 
The material facts will appear from the judgment. 


Messrs. Gopendra Nath Das and Ranjit Kumar Banerjee for 
_ the Appellant. — 


Mr. Gopendra Krishna Banerjee for the Respondent. 
The judgment. of the Court was as follows :— 


‘This appeal arises out of a suit for ‘the recovery of arrears of - July, 13. 
rent for the years 1341.to 1344 B. S. The rent was claimed at the uid 
rate of 8 maps of paddy per year. The learned Munsif decreed 
the suit, but on appeal the learned Subordinate Judge held that 
the real rent was 4 maps of paddy per year and he varied the decree 
granted by the learned Munsif accordingly. 

The plaintiff landlord relied on an entry in the finally published 

record of rights which showed that the tenancy was an occupancy 
holding and tbat the rent thereof was 8 maps 'of paddy per year. 
The defence was that the rent had never been more than 4 maps 
of paddy and in support of this the defendants produced a decree 
of the year. 1850 which was, pronounced in a suit between the 
predecessors of the plaintiff and the predecessors of the defendants 
and which recited that the rent was 4 maps of paddy per year. 

The learned lower appellate Court has virtually held that by 
producing and proving this decree the defendants have discharged 
the burden of rebutting the presumption of correctness attaching 
_to the finally published record of rights, and that. the burden was 
then shifted to the shoulders of the plaintiff whose duty it was to 
show by positive evidence that the rate of rent had been enhanced > 
subsequent to the year 1850 t@ the figure of 8 maps of paddy. In 
dealing with this question the learned Subordinate Judge has 


(r) (1922) 27 c. W. N. 936 (940). ~ (2) (1940) 72 C. L. ] 1% 
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eu ^ expressed himself as follows: “The questio n 1s, whether "by the 

1942, decree in the rent suit, the defendants have been: able- sufficiently. 

Jagal Kishors to rebut the presumption of the Cadastral Survey Khatian * * * 
d The learned lower Court has found that the jama mentioned in E 


Sreeram Chatterjee. that decree is the identical jama of which rent had been claimed 
TENOR, s in the present suit. But he was evidently of ^ opinion | that as thé 
decree was passed s3 long ago as 1850, there must have beén. some ` 
. change as otherwise the jama. would not have been .recorded as’ 
maps in the Cadastral Survey Khatian. But in'such- a. case when l 
the decree was specifically pleaded i in the written statement, it was ` 
for the plaintiff to prove that there lad been such a change in the 
jama. The best way.of-doing it would: have’ been ~by production 
of his collection papers but the plaintif- abstained from doing so * 
S 20. * * * jt has been held’ that when both parties adduce evidence 
T the record of rights loses its force when the party relying .on it 
fails to show that there was any foundation for the entry. . In the 
absence of collection papers produced by the plaintif to show ` 
that there was a variation of the jama or other evidence to’ that 
effect it wag not proper’ for the learned ldwer Court to assume that 
^... there must have been some change. I am. of opinion that the 
TUN Cadastial Survey record has been sufficiently. febutted. 22 the Rue 
in question.” >- . : E 
In my judgment., this reasoning of the learned Subordinate 
Judge loses sight of the provisions of section 115- of the Bengal 
Tenancy Act, and also of tbe language of sub-section (2) of sec- 
tion 52 of that Act. Scction 115 is in these terms: "When. thé 
particulars mentioned in section 1c2, clause (b), have been recor- l 
ded under this chaptër in respect of any tenancy, the preon puon 
under section 50 shall not thereafter apply to. that tenancy.” 
Referring back to section 19% clause (b) of the Act, ,we find that ` 
according to that provision. the record of rights ` must contain a- 
description of the class to which the tenant belongs and a .state- 
- ment as to whether he is a faiyat holding at fixed rates, .an‘occu- ` 
pancy raiyat or & nomoccupancy raiyat. Now, as stated _before, 

' this tenancy was recorded in the record- -of-rights as an occupancy ` 
holding, and it is not disputed ' that. thè rent was.liable to aes 
ment. This being the case it follows from ‘the terms, of section 
115 that any presumption ‘indicating that the: jama was "held. ata ' 
fixed rate of rent which might otherwise have arisen under section l 
50 ofthe Act. was nc not to apply. - : i ; 

Then again the-exact language of sub-section (2) of Sedo 5o. 
= mus be > carefully r read. That section epi it is „proved in nen 


- 
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suit or other proceeding under this Act that either a -tenure-holder 


or raiyat and his predecessor in interest have held at a rent or. 


rate of rent which has not been changed during the twenty years 
immediately before the institution of the suit or proceeding, it 
shall be presumed, until the contrary is shown, that they have 
held at'that rent or rate of rent from the time of the Permanent 
Settlement." . 

Now, what was the position in the present case ? The landlord 
having proved the record of rights and having relied on the pre- 
sumption raised thereby that the rent of this holding was 8 maps, 
the tenant attempted to rebut the presumption by producing a 
fairly ancient decree of the year 1850 which showed that the rent 
in that year was 4 maps. The production of this decree does not 
in my judgment fulfil the requirements of sub-section (2) of sec- 
tion 50, because under that section in order to raise a presump- 
tion that the tenant has been holding at a fixed rate from the time of 
the Permanent Settlement the tenant has to show that he and his 


predecessor-in-interest have held and have continued to hold at | 


a rent or rate of rent which has not been changed during the MNenty 
years immediately preceding the institution of the suit. In this 
‘case all that the tenant has shown is that at sometime, 75 years 
before the record-ofrights was framed and finally published, his 
predecessor-in-interest was holding the jama at4 maps of paddy per 
year. In my judgment the learned Subordinàte Judge erred in 
holding that the production of the rent decree of the year 1850 
shifted the burden of proof on to the landlord's shoulders, and 
that it was his duty to prove from his collection papers or otherwise 
that actual enhancements of the rent had occuired between the 
- year 1850 and the year 1924. 0r 1925 when this record-of-rights 
was finally published. The record of rights is primarily intended 
to give finality to a number of questions. relating to the incidents 
of tenancy and including questions of rent and status. Very care- 
ful provision has been made by the Legislature to ensure that the 
entries in the finally published record should be the result of 
searching and elaborate enquiry. As I apprehended it it is because 
of these conditións that the- presumption of correctness arises. 
The rebuttàl of this presumption calls for positive evidence that a 
State of things other than that depicted in the record'of-riglits 
‘actually existed. I cannot hold that a mere production of the 
decree of 1850, amounted in the circumstances of the present case, 
to evidence sufficient to rebut the presumption that the record-of- 
rights was eorrect. The tenant defendant having -failed to rebut 
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this presumption there was no onus -whatsoever upon the landlord 
plaintiff to prove by other evidence that the rent had been enhanced 
between the year 1850 A. D. and the year 1340 B. S. 


. In connection with section-115 of the Bengal Tenancy’ Act. my 

attention has been drawn to certain observations of Suhrawardy, J. - 
in Rash Behari Guha v. Dwarka Nath Bandopadhya (1). With | 
these observations I ' respectfully agree, and as they have a direct 
bearing upon the argument addressed to me by the: learned 
Advocate for the appellant itis desirable that I should quote. them : 


""AsIread section 115, Bengal Tenancy Act, it provides against 


clashing of presumptions. It wil not permit the presumption 
under section 50 of the Act to override thaf raised from the: record 
of the particulars under Chapter X. Nd. marginal note against 
the section lends ‘support to this view." In this- connection see, 
also the case of Prasanna Kumar Sen v. Durga Charan Chakravarty 
(2), and-the case of Govinda P Chowdhurant v. Ratan 
Dhugi (3). r PME 


Qn behalf of the respondents i in this appeal p “has es 
placed upon the case of Bhala Nath Dutta v. Sm. Narayan Kumari 
Dassi (4), which was a decision of a Judge sitting. singly. In 
regard to this case it is sufficient to observe that the decree ‘upon 
which reliance was placed for the purpose of rebutting the pre- 
sumption arising from the record of -rights was a decree which 
determined the condition of things after the final publication of the 
record of rights, and not as in the present case -an -ancient decree 


which was-‘obtained many yegrs prior to the framing of the’ record- 
of-rights. - 


On behalf of the respondents it was finally urged that if indeed. 


rent had been enhanced betweéeri 1850 A. D. and 1340 B. S. section 
29 of the Bengal “Tenancy Act has to be considered. Clause (b). 
of that section prohibits enhancement at any given time from be- 


‘ing more than two annas in the rupee of the rent previously payable - 
by the raiyat. Now; as already observed, tlie decree of 1850 was 
74 or 75 years prior to the date of the final publication of the | 


record of rights, and it is therefore not improbable that the rent 
of this particular jama was enhanced more than once in thé inter- 


 vening years. In view of what I have already said in regard to the - 
“incidence of the burden of proof it is not for the landlord to show 


~(1) (1922) 27 C. W. N. 956 (940). 

(2) (1921) 26 C- W. N. 947. -~ 

(3) (1906) 4 C. L. J. 37. 

(4) (1940) 72 C. L. J. 12. : 


eo 
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"that m enhancemenits, at whatever time they may have been made, EIE 
, Wére within the limits prescribed by law. 1942. 
The result is that the appeal succeeds. The decision of the Jugal Kishore 
. learned lower appellate Court is set aside and the decree of the EIUS 
learned Munsif i is rdstored. The TORRE is entitled to his costs Srecram Chattarjee 
| throughout. ` ELT $^ | : c DG 
A EGNRUsR U 0, — e d 0 CT ET allowed. l i 
“a. Before Mr. Justice TJ Y. , Roxburgh and: Atr, Ca 
` ' 4. E M: Akram. 4 
i = a BHUPENDRA NATH MUKHERJEE Cv, 
i Po Bee l : 1942. 
THE COMMISSIONERS OF THE UTTARPARA © IT 
3 s 


RI MUNICIPALITY AND OTHERS," 
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IM 


' Suit, if lide—Bengal Municipal Act (àv of 1933). section 3 (38)—"Omner’, 
meaning of —Lessee suing for-declaration that hei ts owner” ` of the holding 207 
and to ‘have his name substituted i in the Books of the Municipality in place of | 
>a Jessor-- Lesser, if kas cause of action Jor hec suit —Declaration, if may be. 
pe granted by Civil Court—Pro, ‘ar procedure for alteration of- assessment list, 
as sections 738, 148; 149 (4) and Me ne. of Commitice under,- if 


The-plaintiff a lessee of Holding No. 84 E the Giese Municipality, 
sued for a declaration that he was “owner” of the sald Holding within the 
meaning of the Bengal Muncipal Act,” 1932 and to. have his came substituted 
“in place Of his lessors in the books. of the Municipality. The plaintiff had 
, mooted the very same question before the Commissioners but the latter refused 
"his prayer. Hence the suit out of- which the present appeal arose. Before the 
" High- Court. questions arosez;what was the meaning of the Word, "owner" 
‘in section- -4 (33) of the Act, whether “the plaintiff had any cause of action, - 
-aud whether the Court could make an effective declaration :: : 


. Held, (1) That the plaintiff bad no cause of action*for the present suit. 

(2) That the word “owner” i in section-3 (38) of the Bengal Municipal Act, 
.1932 was wide enough to cover the ‘lessor’? in whom. the title. lies and the 

-~ “lessee”, the present plaintiff. ^ . ` E : - MEE 

* Appeal, from Appellale Decree No: 1431 of 1959, ue the decree of K, C. 
_Chunder, Esq., District Judge of Hooghly, dated the 29th- April, 1939; (affirming i: 
“that of Babu K. C. Sen,. syaponaaar Judge, and Court, Hooghly, dated the 7th 
~ April, 1898. i 
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(3) The only way in which the assessment list can be altered is by the 
procedure under section 148 of the Bengal Municipal Act, or by moving the 
Commissioners to take action under section 138 of the Act, The decision in 
the matter rests entirely with the Committee appointed by the procedwe laid 
down in the Act and the decision of the Committee 1s final and no objection” can 
be taken to the assessment or'valuation in any other wd -tban as laid down s 
the Act [vide sections 149 (4) and 150]. 


The Civil Court therefore cannot make any declaration setting forth its 
own views on the rights or wrongs of the matter, or what correction in the assess- 
ment list of the Municipality ought to be made on the Court's interpretation of 
the word “owner” in the Act. ; 


- 


The Court has no power to interfere in the matter of entry in the assessment 
list, and should not make a pious declaration of its view. ` 

Appeal by the Plaintiff, i 

The material facts will appear from the judgment. 

Messrs. Hiralal Chakravarty and Syamadas Bhattacharyya for 
the Appellant. 

Messrs. Rama Prosad Mookerjee, Apurbadhan Mubherjee and 
Bijan Behary Mitter for the Respondents. 

The judgment of the Court was as follows :— 

In this case the plaintiff sued for a declaration that he was the 
owner of Holding No. 84, being an upper floor of the building, in 
which is situated the Uttarpara Library and that for the purpose 
of the Municipal Act, 1933, he would be entitled to have his name 
substituted in the place of the abovementioned Abani Nath 
Mukherjee, who is a proforma defendant in the. suit. He also 
prays for refund of taxes paid by him under the provisions of the 
proviso to section 156 of the Muncipal Act and further for damages 
for trespass. He holds the property on a lease from a relative of 
his by name Abani Nath Mukherjee, granted on special terms to 
the effect that there would be a nominal selami of Rs. 25,000, 
which was not to be paid, that the lessee would spend money on 
repairs of the building in heu of the payment of the rent and that the 
lease would be for a term of 15 years. 


The matter appears to be one of-a family squabble to some 
extent, the present Chairman of the Municipality being also a 
relative of the plaintif. However that may be, it is quite clear 
that the plaintiff has no cause of action for the present suit. 

The trial Court held that the plaintiff came within the definition 
of ‘owner in section 3:(38) of the Act and that he was entitled to - 
have his name substituted in the books of the Municipality in the 
place of Abani Nath Mukherjee, and gave a decree accordingly. 
The claim for refund of taxes and damages was dismissed. 
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On appeal to the learned District Judge, Hooghly, the Muni- e 
cipality filed a cross-objection and was successful, the learned Judge 1942. 
holding that the matter as to whether the plaintiff was the owner Bhupendra Nath 
or not and was entitled to be registered as such in the assessment ie jes 


list was one for decismn by the Commissioners. It appears that - The Commissioners 
at some stage of the proceedings, there was an application by Abani recie tg 
Nath Mukherjee himself to the effect that the plaintiff should be ica 
recorded as the owner in the assessment list ; but this prayer was : 
rejected by the Commissioners. - 

We think that the learned District Judge is correct in bis in- 
terpretation of the definition of "owner" in section 3 (38) of the 
Act in holding that it is wide enough to cover both the person in 
whom the title lies, namely, Abani Nath Mukherjee, and, the 
present plaintiff as lessee, who, if he wished, might sub-let the pre- 
mises on rent. It has, however, been found by the leained Judge 
that it is for the Municipality to decide, under section 539 of the 
Act, on whom the duty of the payment will be laid and who will be 
recorded in their list as the owner. 

In the present case, the matter is of no substance whatever, for 
the actual liability to pay is settled as between the lessee and the 
lessor by the terms of the lease. The only grievance that the 
plaintiff has in fact is that he is to pay the taxes on a bill which 
bears the name of his relative as owner and he insists that his own 
name should appear on the bill What actually happened in 
the case was that Abani Nath Mukherjee refused to pay and there- ` 
upon distress was taken to the premises at holding No.84 and 
after protest the plaintiff paid the amount due. The plaintiff is 
liable under the terms of his lease. 

The entry in the assessment list under section 139 of the Act 
shall be conclusive proof for any purpose connected with the rate 
orrates to which itrefers, of the amount leviable in respect of 
the holding. The only way in which the list can be altered is by 
the procedure under section 148 of the Act, or by moving the 
Commissioners to take action under section 138 of the Act, as was 
apparently done in the present case. The decision in the matter 
rests entirely with the Committee appointed by the procedure 
laid down in the Act and the decision of the committee is final 
and no objection can be taken to the assessment or valuation in 
any other way than as laid doyn by the Act [wide sections 149 (4) 
and 150]. It is, therefore, futile for the Civil Court to make any 
declaration setting forth its own views on the rights or wrongs of 
the matter, or what correction in the assessment list of the Muni- 
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Cw. -  cipality ought. to be made on M Court's. interpretation of the 
1942. ^ -- .Word “owner” in the Act. - There is no suggestion here that.the 
CO Nath -Muncipality havé in any way acted ultra vires or mala fide and the 
‘Mukherjee finding is that-their action as a matter of procedure was in all 


The Comm: issioners respects proper. The trial Court appears to» have. toyed” - with’ the 


of eel . notion that in fact what the Commissioners had done amounted , “to 
—— `  -arefusal to substitute tlie. plaintiffs- name as the owner, or an. 

- . indefinite postponement of. performance of. the statutory. duty" .and 

eco c7. 7o that in this respect it might be.in some circumstances within the - 
power of the Court to: compel the Commissioners to perforin „their 

Ss duty ; in fact what the Court really means is that the Commissioners 
27 1. . ‘failed to do-their duty because they did’ not “do it in- the way- in 
E which the"Court thinks the duty should -have" been donè. | It is’ 
i o. quite clear however that inany' view the trial Court had no: poser 

` . - . . directly to compel the Commissioners to perform their duty : and 
l E - the Court was wrong in attempting to compel them to fake- action 


-its own view. It bas been ` necessary o mention the line taken 
by the trial Court, for this would: appear to” be- the only” line by 
which the learned Advocate on behalf of-thé appellant had. any . 
means of attempting to show that A TD E Na Mee : 
“al i 2 m 

E Once it is found that the „Court hás no power ‘to interfere i ` 
MER Ip ED -the matter of the entry inihe assessment list, all the other claims 


oe A of the plaintiff are disposed of and this is conceded . by the- learned 
a ee appearing on belialf- of the appellant.- `. j 

B ] , - The result, therefore, is that this appeal is dismissed. with | 

"nw p costs. te OE Pia ^ x E 
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by making what amounts to no more than--a pious déclaration. of | . 
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Before Mr. Justice T. " Y. Roxburgh “and Mr. Justice l 
4. 5. M. Akram. 


" KHALILAR RAHMAN AND OTHERS 
* f. = 


" : 
SREEMATI MAMUDA KHATOON -AND OTHERS." 


LI 
Ejectment— Bengal: Land-Revenue Sales Act, 1868 (Act VII B. C. of 1868), sec- 
tions 12, Excep. 3 and 14, Proviso—' Ryat having right of occupancy —' Tenure 
- recognised by settlement proceedings af any current temporary ssitlement— 
Note-made in terms of rule 437(1) of the Survey and Settlement Manual. 
A stithiban ryat, who does not actually cultivate the land, in ejectment suit, 


is not protected from ejectment under Proviso to section 14 of the Bengal Land- 
Revenue Sales Act, 1868. 


_A note was made in accordance with the terms of- rule 427(1) of the Survey 


' and Settlement Manual, showing that at the time of the current temporary settle- 
meat the fafa was recognised as binding against Government except so far as 
regards the provisions of section 191 of the Bengal Tenancy Act r 


` Held, that the £a5a comes within the terms of the third exception to 
section 12 of the Bengal Land-Revenue Sales Act, 1868, that as the superior 
landlord holding the apa could not be ejected the tenants were protected. 

Appeal by Tenants Defendants, | 

Suit for ejectment. l 

The material facts appear from the judgment. - 

Mr. Chandra Sekhar Sen for the Appellants. 


Mr. Hamidui Hug for the Respondents. 
- C. A. V. 
The judgment of the Court was as follcws : 


-'] his 15 an appeal against an appellate decree of the Subordinate 
Judge of Chittagong which allowed in effect the whole of the plain- 
tiffs claim. 

The plaintiff sued for khas possession of seven plots on declara- 
tion of title, the plots appertaining to Noabad Taluk Mohammad 
Safi in Mouza Khatagong. The plaintiff acquired title- in the 
taluk by. purchase ina revenue sale, and the defendants contend 
that they have protected interests under the provisions of sections 12 
and 14 of the Land Revenue Sales Act of 1868. 

The tenants -in plots Nos. 972,973 and 1004-1052 claimed 
protection under section 14-of the Act as rayats having a right of 
occupancy, aud the trial Court found against them. Those in- 
terested in plots Nos. 972 and 913 filed a cross-objection when the 

* Appeal from Appellate Deciee No. 1444 of 1920, against the decree of 
Banku Behari Chatterjee Esq., Subordinate “udge, rst Court, Chittagong, dated 


the rith April, 1939, modifying that of -S. N. Sen Gupta, Esq., Munsiff, ard 
Court, Sadar, Chittagong, dated the goth November, 1938. 
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plaintiff appealed with respect to other plots, but the cross objec- 
tion was dismissed. They have preferred an appeal to this Court 
but this had not been pressed, and it is dismissed, 

The tenants in plots 954 and 1004-1054 also claimed protection 
as rayats having a right of occupancy ; the trial Court found in 
their favour but the appellate Court allowed the plaintiffs’ appeal 
holding that the defendants having failed to prove that they were 
actual cultivators, their-claim for protection could not be sustained 
in view of the decision in Turner Morrison v. Monmohan Chow- 
dhury (1). 

The tenants in plots Nos. 1604-1055 and 1004-1056 claimed 

protection both under section 14 as rayats having rights of occu- 
pancy, and also as' being protected by the third exception in sec- 
tion 12 of the Act since they held their tenancy under a tapa or 
under-tenure which itself was protected by this exception. The 
trial Court found both points in favour of the defendants. The 
appellate Court found against the defendants in regard to their 
claim for protection as rayats having a right of occupancy, its 
reasons being the same as in the case of the tenants of plots 054 
and 1204-1056 ; the appellate Court appears entirely to have over- 
looked the point arising under the third exception to section 1a: 

In our opinion the appeals of the tenants who claim protection 
under section 14 as rayats must fail, but the tenants of plots 1004- 
1055 and 1056 are protected since the superior landlord' holding the 
tapa cannot be ejected. 3 

Turner Morrison's case (1) related to a matter under the proviso 
to section 37 cf the Land Revenue Sales Act, 1859, the terms of 
which are identical with those of section 14 of the Act of 1868. 
In that case the Judicial Committee approved the view expressed 


. by B. B. Ghose, J. in the judgment under appeal in which he 


stated that the term raiyat in the Act of 1859 could not be given 
the same meaning as the term raiyat as defined in the Bengal 
Tenancy Act, 1885, which definition includes the successor-in- 
interest of a raiyat, and that the term therefore must be taken to 
mean the person who actually cultivate the land or has acquired 
it for the purpose of cultivation, and that the object of the proviso 
is ‘that actual cultivators who have acquired a right of occupancy 
would not be disturbed in their possession’. So far as the right .of 
occupancy itself is concerned, however the view of this Court is 
that the proviso’ to section 37 of the Act of 1859 is not limited in 
its operation to rights acquired by the means indicated in the Rent 


(1) (1931) 54 C. L. J. 462 ; 36 C. W. N. 29. ^ 


( Act of 1859. [Sarat Chandra Roy Chowdhry v. Asimain Bibi (1), 


* 


‘VoL. 76.] . HIGH COURT: .." 


discussed in the judgment of Richardson J. in Sardeswar.Patra v. 
Makaraia Sir Bejoy Chand Mohatap : :2)]: It is not altogether 
easy to reconcile these views, but it is not necessary to pursue the 
matter here, since thee defendants have only: rights of occupancy 
under the provisions of later act, viz Bengal. Tenancy Act of 1885; 


‘but accepting that this would be good for the. purposes of section 


14 of the Act of 1868, they must still fail on the basis of the ceci- 
sion in Turner Morrison’s case (3). Mr.'Chandra Sekhar Sen, 


appearing for the defendants has urged that the defendants being , 


shown as rayats sthitiban’ are-cleat ly cultivators in respect of some 


land’ in the village, though they have failed to prove that they 


cultivate the lands in suit, and he refers to thei oui of section 6 


of the Rent Act, X of 1859 to the effect that. ‘every raiyat who 


has cultivated-or held land for period of twelve years has a right 
of occupancy in the land so cultivated or held by 1) ts Se : 
and uges that the defendants have ‘held’ the lands in suit, and 
are otherwise cultivators of other lands. ‘The contention does not 


‘seem to be of ary assistance, since the land. 'held' "under section 6 


must be the land in respect of „which the right of Occupancy is to 
be acquired under the provisions ‘of the section itself. We think 


` therefore that the defendants’ claim for protection in respect of 


‘their occupancy rights must be rejected for the reasons given by the 


- lower appellate Court. 


. In regard to the two plots 1co4/ TM and, 1004/1056 held under 
the tapa we think that the trial Court was correct in its view of the 


note in the Khatian of the current settlement of the talug.- This 


note was made apparently in accordance with the terms of rule 
: 37 (1) of the Survey and Settlement Manual, and shows we think 


that at the time of the current temporary settlement the tapa was 


‘recognised as binding against Government except so far as regards 
the provisions of section 191 of the Bengal Tenancy Act. We 
think therefore that the tapa comes within, the terms of. the third 


exception to section 12 of the Act af 1868, and that. the appeal must ' 
‘ve allowed with respect to thésé tivo plots; ~ 


: The appeal is therefore dismissed with costs so far as: regards 
ilis ‘defendants claiming in plots Nos: 972, 973: 974, 1004/1054, and 
is allowed with costs as regards the defendants having interest in 
plots Nos. 1004/1055 and 1004,,1c56, the decree of the trial Court 
ih respect of these plots being restored. — "' 

A. T.M. 707 E Appeal allowed in part. 


(1) 1904) I. L. R. 31 Cale. 725. b dE ce 
(2) (1921) 34 =. L. J. 333 ; 26 C. W. N. 15. 
(3) (1931) di L. ). 462; 36 C, W. N. 29. 
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Before Mr. Justice R. C. Mitter and Mr. Justice 
JV. A. Khundkar, 
"^ RAI HARENDRA NATH CHOUDHURY 


p. $ 
RAI SOURINDRA NATH CHAUDHURI AND OTHERS.* 


Set-cff —Equitable set-off —Plea of set off, nature of—'Legally recoverable’—Civil 
Procedure Code, order 8 rule 6. 


Plaintiffs as landlords sued on the 19th April, 1938, the defendants < 


for rents for the years 1341 to 1344 B. S. ( —1934 to 1937 A. D.) for 
tenure X. Defendants pleaded 'in their written statements filed on Sth 
August, 1938 set-off of rents for that period for a sum less than that, claimed 
by the plaintiffs. The latter in rejoinder claimed equitable set-off of the amount 
due from the defendants as rents from 1333 to 1340 B.S., as the plaintiffs 
relying on the promise of defendant No. 1 allowed the claim of that period to be 
time-barred : à 


Held, that the plaintiffs could not claim set-off of rents for 1333 to 1340, 

(a) as they did not arise out of the same transaction ; (b) as they were not 
legally recoverable—the Court was bound to digmiss such a claim under section 3 
of the Limitation Act and (c) set-off is a plea in defence ; such a plea is available 
to the defendant only. : 


In its original and strict sense,set-off isa defence pure and simple and not of 
attack which by adjustment would either wipe off or reduce the plaintiffs claim 


for money as made in the suit. In its enlarged sense -and that is of statutory . 


creation, it is a defence and a counter claim combined, 


That the claim to set off as made by the defendants cime within order 8 rule 6 
of the Code of Civil Procedure. As no portion of the claim of the defendants for 
rent was barred at the date of the institution of the suit though barred as regards 
rent for 134: B.S. at the date of the filmg of the written statement the 
defendants were entit'ed to claim as set off the rent due to them for 1341 B.S., 
against the plaintiffs demand. 

Pragi Lal v. Maxwell (1) and other cases referred to. 


Appeal by Defendant No. 1. 


Suit for rent.. ` 


The material facts appear from the judgment. 


Messrs. Hiralal Chakravarti and Surendra Nath Basu (Sr.) for 
the Appellant. — . ; 


Messrs. _Jatindra Nath Sanyal, Kamjit dd and Sibakali 
Bagchi for the Re PORPRA; 


C. A. Y. 


* Kea from O: iginal pee No. 56 df 1939 with cross-objection » against the 
decree of Jitendra Kumar Biswas, Esq., Subordinate Judge of Khulna, dated the 
50th November, 1938. 


(1) (1885) I. L. R. 7 All 284 (287). 


- 
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The judgment of the Court wa’ as follows :— 

. Mitter, J. :— The plaintiffs are the sons and heirs of Rai 
Satindra Nath Chowdhury of Nakipore. Rai Harendra Nath Chou- 
.dhury, the defendant appellant, and his cousin Rai Dhirendra Nath 
Chowdhury of Taki jointly held under Rai Satindra a number of 
ganii tenures. Lateron some of those tenures were split up and 
. Rai Harendra Nath became the sole* tenant under Rai Satindra in 
respect of the four tenures which are the subject matter of the suit 
- in which this appeal arises. The plaintiffs, have sued him for arrears 
of rent, and cesses together with damages for the years 1341 to 1344 
B.S. The claim as laid in the phaint is for Rs. 9271*13-1. The pur 
was filed on the rgth- April, 1938. 

The plaintiffs in their turn hold five tenures under Rai Pande 
and others. The total rent annually payable for them is Rs. 8715 
odd. In his written statement filed on the sth August, 1938 Rai 
Harendra states that in respect of the said five tenures the sum of 
Rs. 8106-6-1 is due to him from the plaintiffs for the years 1341 to 
1344. He claims a set-off for the said amount. At the time when 
the plaint was filed his claim for none of these years was barred by 
time, but at the date when he filed his written statement the 
claim for his share of the rent d the year 134t B.S. was so 
barred. 

. Ina rejoinder filed by the Wu on the 15th August, 1938 
they stated that the mutual claims of themselves and of Rai 
Harendra Nath up to the year 1332 B. S. had been set-off against 
each other but there had not been any adjustment after that year, 
- They further stated that by reason of the assurances given by Rai 
Harendra to the plaintiffs’ father, Rai Satindra, the latter desisted 
from suing the former for arrears of rent for the four tenures in suit 
for the years 1333 to 1340 B. S, with the result. that their claim for 
that period became barred by time. They accordingly prayed that 
the claim of Rai Harendra Nath for rent ágainst the plaintiffs for 
the years 1341 to 1344 may be set-off not against their claim as made 
in suit, that is against the arrears for 1341 to. 1344, but against their 
claim for rent for those years, namely 1333 to 1340 B. S. 


The learned Subordinate Judge held that on the assurance of 
Rai Harendra Nath the plaintiffs’ father, Rai Satindra Nath, did not 
sue the former forthe arrears of rent due to him for the years 1333 
to 1340 with the result that his, claim for that period became barred 
by time. This finding of the learned Subordinate Judge has not 
been challenged by the appellant. The learned Subordinate Judge 
further held that the plaintiffs were entitled to “ claim equitable set- 
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off of their admitted time-barred ‘rent dues against the defendant.” 
He accordingly took accounts of ‘what was due to-the plaintiffs from 


^ Rai Hirendra Nath the defendant on account of rent and cesses from the years 1333 to 


y 


1344 ‘and set-off against the said amount the arrears of rent and 


. Rai Said Nath cesses due from the plaintiffs: to the- defendgnt for the. years “3341 


‘Chaudhuri, . 


R.C. Mitter; d. 


a 


- to 1344 B. S. and passed a decree for the balance: in favour of the 


plaintiffs. "This part of the. jtidgment only is challenged ‘by -the 
defendant-appellant. In our judgment’ the learned Subordinate 
Judge is not.right in.this: Tespect. The expression used” by the ` 
learned Subordinate’ Judge “ that the plaintiff is entitled- to-claim 
equitable set off "is unhappy. The-claim of the plaintiffs, to the 
arrears of rent for the years 1333 to 1340 can.on nó account-Le 


taken to arise out of the same "'transaction" out of which arose the - 


claim of the defendant for the rent of the years 1341-1344: to-which 


. he laid claim in his written statement. - Moreover set off is a: plea in 


defence,—a plea available to the:defendant only. ‘In its original - 
and strict serise itis a defence pure and simple, which .by adjust- 


‘ment would either wipe off or reduce the plaintiff's claim for money 
as made in the'suit. “In its ‘enlarged sense and that is of statutory 


creation, it is a defence . and.a.counter claim combined,—defence to 


ihe extent of wiping out of the plaintiffs claim and a claim by the 


defendant in the suit itself for the balance. We accordingly take ` 
it that the learned Subordinate Judge meant tbat in equity the 
‘plaintiff was entitled to say that the claim `of the defendant- was to 
be adjusted not against the money claimed by the plaintiffs in their - 
plaint but against what they had not claimed in the plaint and-what 
they could have claimed as. plaintifis, if the defendant-had not lulled- 


` them-to inaction. by his assurance that he would not setup the plea ` 


of limitation. Evén-if-this;be the meaning: of ‘the learned Sub- - 
ordinate Judge we do not think:that he is-right. The learned- Sub- 
ordinate Judge - has in-effect, given the plaintiffs a decree for a sum 
not only not included . in their plaint but the claim at the date of 
their suit which was barred by limitation. . Even if. that claim 
had been included in‘the plaint, he would have been under-a 
duty to dismiss:it in view of-section 3. of the Limitation Act >| 


The claim to-set off ' as inade by the defendant comes within 


order 8 rule 6 of "the/Code of Civil Procedure, The defendant ` was 


entitled to claim set-off, - if the money was legally recoverable." Thé 
only way in-which the plaintiffs: cogld have ‘met the defendants’ 
claim was by pleading ` ‘and showing that the money was not ‘legally 
recoverable by thé defendant, éither by reason of: some Tegal bar ot 
by reason of facts which if: established would have been an answer - 


^ 


à 


V or. 76.] - . -. HIGH COURT, 


on the rherits.; For-ins tance the ey could have pleaded thal the claim 
was barred by time or that the sum claimed was not due, or it was 
paid off before or adjusted-in fact against other claims of theirs or . 


.. there was an agreement to adjust the same ‘against other claims of 


theirs, "They.have got; however, in their-re-joinder taken defences 
ofthe nature indicated above. Moreover in the evidence led by 
them they have expressly stated th&t the rent of x 341—1344 due to 
the deferidants was never adjusted against their claim for rent for the 
years 1333 to 1340 nor was there an agreement to adjust the same 
in that manner. We accordingly hold that the plaintiffs are not 
entitled to have the defendant' claim adjusted towards their claim 
for rent for the-years 1333 tò- 1340 B.S. - The'arrears claimed by 
the defendants are admitted.: The only matérial question therefore 
is whether any portion thereof is barred by time. s 

-Atthe date when the plaintiffs filed their suit no portion of the 
defendant’s claim was so barred. At the time when the defendant 
filed-his written statement his claim for the arrears for i34r B. S. 


` was barred by time. The question is what date, the date of the 
presentatioii of the plaint or the date of-the written statoment- in , 
. which set-off was pleaded, would be the matérial date.- Order 8 


rule 6 of thé Code of Civil Precedure does not deal with this point. 
By enacting in sub-rule (1) that the money claimed by the defen- 
dant must be K legally recoverable ” the legislature indicated among 
others the question of limitation. The claim of thé defendant which 
is sought'to be set-off must not be a dead claim. Sub-rule (2) enacts 
that the dden statement shall have the effect of a plaint in a cross 
suit, the object being, as is expressed: in the sub-rule' itself and in 
order 20“ rule 19, to:confer power on the Court to adjudicate also 
upon the claim’ to:the sum of money made by the defendant in his 
Written statement and to pass a decree in his favour in case. the 
balance turned in his favour. There'being thus no clear indication 
on the point “in the rule itself we will have to decide thé question in 
accordance with principles and precedents, 

- Weliavealready statéd'that in its origin set-off was purely a 
weapon of defence and not of attack. Both set-off and counter-claim 
are créátures of'statute. "They are, however, essentially different, 
In Stookey. Taylor (1) Cockburn, C. ‘J. dealing with set-off in its 


` original sense thus observed : "" In my ‘opinion’ it is altogether a 


mistake to. tredt a counter-c}aim and set-off as standing on the same 
footing, or `a counterclaim as equivalent only toa seteoff. Set-off 
and counter-claim may be; l and commonly are, essentially different ; 


(1) (1880) L.-R. § Q. B. D. 569. 
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and it becomes necessary, therefore, to see in each case whether a 
counter-claim amounts in effect to no more than a'set-off or whether 
it is in effect a cross action.......... arpa .. The plea (of set-off) 
can only be used iv the way of defence to the plaintiffs action, as a 


Rai Sourindra Nath Shield, not as a sword. Though the defendant succeeded i in proving 
a debt exceeding- the plaintiff's demand, he was not entitled to 


Chaudhuri. 
R. C. Mitter, J. 


* 


recover, the excess ; the effect was only to defeat the plaintiff's action, 
the same as though- the debt proved had been equal to the enon 
of the claim established by the plaintiff and no more.’ The 


learned "Chief Justice after quoting with approval the following . 


Observations of Brett, L. J. made in Winterfeld v. Bradnum (1) 
“ A counter-claim is sometimes a mere set-off, sometimes it is in 
the nature of a cross action ; sometimes it is in respect of a wholly 
independent. transaction ”, finally observed thus : 


“I am therefore of opinion that, while under the ‘special enact 


“ments of the statutes relating to set off, a plaintiff recovers no more - 


_than the amount of his claim as reduced by the set-off, the -effect of 


a counter-claim is altogether different, and that where such a claim 
is set up as a cross action, each party 1ecdveis the amount of his 


claim, although by a wise and salutary provision- the party estab- 


lishing his claim for the larger amount, whether plaintiff. or defen- 


dant, obtains judgment id toe excess only of his claim over that of- 


the other”. 


_In this passage the learned Chief Justice was obviously referring: 


to Order XIX, rule 3 of the A Court rules which runs 
thus : , E 

. “A defendant in an action may set-off, or setup by way of a 
counter-claim against the claims of the plaintiff; any right-or claim, 
whether such set-off or counter-claim sound in damages or- not, 


and such set off or.counter-claim shall have the same effect as the l 


statement of a claim ina cross acon, so as to enable the Court 
to pronounce a final judgment in the same action, both on the ori- 
ginal and on the cross claim". i 

The first part of -this rule is wider than Order 8 rule 6 sub- 
rule (1) of the Code of Civil Procedure, for the counter-claim may 


be in respect of a debt i. e. an ascertained sum of ‘money; as also - 


in respect of damages. But the last pårt of this rule, corresponds 
substantially to sub-rule (2) of Order-8 rule 6. s 

Although the word "counter-claim" is not used in our statute 
and although generally speaking a counter-claim is incompetent 


` under the procedure laid down in the -Code of Civil Procedure 


(1) (1878) L.R. 3 Q, B. D. 324. 


—-— 


a 
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and such a claim by- the defendant must be enforced in a Separate poca 

“suit | Currimbhoy v. Crect (1)] Order 8 rule 6 read with Order XX_ 1942. . 
- rule 19 does permit what is in essence a counter claim of a specific Rai Harendra Nath 
kind, namely where the counter claim is in respect of an ascertained uc 
sum of money exceeding .the plaintifs demand and in that Rai Sourindra Nath 
case it is permissible for the Court to pass.a decree in favour gp. PR 
the defendant for the excess ‘sum over the plaintiff's. demand, R. C. Mitter, J, 

- Although the word set-off only is used i in Order 8 rule 6, and not ae 


the word ‘counter-claim also, the claim to the ascertained sum of 
money which the, Code permits the defendant to set up in tlie 
plaintiff's action'for money may notonly be what is strictly termed 
sef-off but what is -also a  courterclaim. If the: claim set up by 
the defendant is in.respéct of a debt which is less than or equal to 
the plaintiff's claim in the “suit, it is.a plea of set-off pure and 
simple, but if it exceeds the plaintiffs claim it is to the éxtent of 
the excess a cross claim, for the excess he is-to, be given -a decree 
against the plaintiff i in the same action. In the ase before us what . a 
has been pleaded is pyre set-off, for the defendant claims an’ 
ascertained sum of money which 1s. less than the plaintiff's demand - 
in the suit. On. general principles there would have beem no — 

" question of limitation, for a defence is not barred by lapse of | lime. 
But a plea of set off urged by way of deferice and only as a defence 
to the plaintiff's claim for money being of.statutory creation must 
be regulated by the provisions of the statute’ which’ creates it. By 
the terms of Order 8 rule 6 of the Code the claim must be legally 
‘recoverable, that is must not be a.dead claim. - As, the. set-off we 
are "considering is n. erely defensive (for the defendant does not 
claim a sum in excess of the plaintiff's claim)—an. :inswér to the 
plaintiff's claim, on principle the relevant enquiry would be whether 
it was a dead claim at the date. of the plaintiff's suit. If the other 
view be taken, namely that the material date is to be the date of 
the written statement, it would lie in the power of. the plaintiff to 
defeat such a plea of the defendant by.simply delaying the service: 
of the summons on the defendant. In. Walker v. Clements .(a), 
the view we take -was adopted and though the judgment does not 
give any ‘reason the argument of the Counsel that "any other view 
' would lead to this injustice that’ the defendant might not bring an 
action on his claim, knowing that. the plaintiff hada claim, whereas 
- the plaintif by issuing his yrit and. not declaring. till the defen- 
dant’s right of action was barred,. might avail hiniself of his own 


(1) (1932) L. R, 60 L A. 297 (303) ; 5 C. L. Tp 264 (270)... 
. (2) (1850) d B. Case. 1046 ; I17 E. R. 755; 
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h “self deduct, from his demand the debt which -was due from him to 
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claim Y .get rid” of the demand against him" is worth cónsidera- l 
tion. , In'such a case, duty requires that the plaintiff should hint 


. the defendant. and which. was not dead at the time ;of his.suit and 


Rai Souriudra Nach sue.the defendant for. the balance, and if he’ dees” hot act in, that 


a C. Mitter, J. 


Chaudhuri. 


e » 


` mannet, the Court will place him. in the same position in which. 
he ought to have, placed- himseft. The view we are adopting is: 
"Supported ‘by a long series of "decisions of all the High Courts ; Pragi 
Laky.Maxweil (1); Bharta v. Chet Ram (2) ; Narendralal Khan 
v. Zurubala Dasi (3) ; Jitendra Nath Roy v. Jnanada Kania Das 
Gupta (4); Sale Mohamed v. -Peru Mohamed (5) ; Panugante v. 


` Sree Rajah Vellanki (6) and Panuganti v. Zemindar of Tirwvur 


(7). Where however the defendant pleads. for a sum of money 
which is in excess of the plaintif's claim, he occupies to the extent 
ofthe excess the position of a plaintiff in' a cross suit, -and “in 
such a case and for the eXcess - amount time is to be reckoned not 
from the date of the plhintiff's suit but from the date when he 
filed his written statement. . On the facts of this case -we hold that 


, the claim of the defendarit for the rent of r34t also can be. set-off 


against the plaintiff's demand. 


" 
*c 


`A new point was raised before us for the "first time by the 


plaintifs’ advocate, namely that the claim of thé défendarit cannot 
-be set-off against the "plaintiffs demand, inasmuch~‘as the debt 


due by the plaintiffs was not due to the defendant alone, but to 
" the defendant and others, In the written statement the defen- 
dant distinctly alleged that the sum claimed by him by’ way of 
set off was due to him alone. In the rejoinder of the plaintiffs 
that fact was not denied. We cannot accord ngly allow the plain- 
tiffs to raise the said plea ^at this stage, “it depending upon facts 
which were not put in issue.in lower Court. The fesult is that 
this appeal i is allówed. The defendants are allowed sét-off to tbe 
extent of “Rs. 8106-0-3 pies from the plaintiffs’ demand ‘of 


"Rs. 9272-13-41. “The plaintiffs will “accordingly ‘get a decre& for 


the balance, namely for’ “Rs. 1166-10-1. pie. The plaintiffs would 


^ get PoE DARE costs of the lower : Court, put „thë ‘parties will 


(1) (1885) I. L. R. 7 All. 284 (287). 
. (2) £1933) I, L. R. s6 All. 821. i an 
(3) (1920) I. L. R. 48 Cale. 817 (623-824). * i MEE. 
. (4) ACL R. 1936, Cale. 277. - > : = os D TUN RM 
(5) A. I. R. 1923, Bom.:115. i . "E m z l 
(6) A I. R. 1920, Mad. 819: 7 ee ee oe 
T (7) LL. R. 4a Mad. 873. * 7 7 00 7 7 5 4 
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bear-their respective costs of this Court, except that the defendant 
would get from the plaintiffs respondents the costs -of the Court fee 
Stamp paid on the memorandum of appeal. , _ 
The cross-objection is dismissed. ° 
m We make no ordgr as to costs in the cross-objection. 
KhundkaP, J. :—I agree. 


A. T. M. l ili: s 
E É ~ Cross-objection dismissed, 
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CIVIL REVISION. 
- Before Mr. Justice A. G. Re Henderson. 


f SWARNA KUMARI ROY AND ANOTHER. 


Y, 


SUDHANGSU KIRON ROY “AND OTHERS.* 


Ejectment—Tenancy—Burden of proof—Bengal Non-Agricultural Tenancy Act 
(1X B. C. of 1940), section 3. 
In a suit for ejectment against the heirs of original tenant on the ground 
that the defendants were trespassers, if the latter have any kind of tenancy— 
non-agricultural or otherwise—-the suit will be dismissed. 


If the tenancy was heritable, any suit to eject the defendants would aulo- 
matically have to be stayed : 
Srimati Sukumari Debi v. Rajdhari Panday (1) applied. i 
It is for the defendants to establish that they have a tenancy. 
Application for Revision under'section 115 of the Code of Civil 
Procedure by the Plaintiffs. i - 


Suit for ejectment. 
= Dr. N. C. Sen Gupta and Mr. ae ‘la Chandra Nag for the 
Petitioners. 


7 


*Civil Revision No. joo of 19-1 P dana the decision of N. K. Ghosh Esq., 
Judge of and Court of Sader- Munsif at Mymensingh, dated the Sth May, 1941, 
(1) (1941) 74 C. L. J. 435 (490) ; 46 C. W. N. 174. . 


Appeal allowed e, 
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Mr. Birendra Kumar De for the Opposite Party. NS 


1 


The following judgment was delivered : 


This Rule has been obtdined by the plaintiffs and taises a 
question of the construction of the Bengal Non-Agricultural Tenants 
Act. The Rule was pressed on the ground that’ the plaintiffs are 
seeking to eject the defendants as trespassers. It is conceded that if 
the defendants have any kind cf tenancy—non-agricultural or other- 
wise—the plaintiffs’ suit will have to be dismissed. 


If I may say so with respect the meaning. of the Act has been ~ 
clearly stated in the decisions of the case of Provadati Debi v. 
Protap’ Chandra Mazumdar (1) and of the case of Sm. Sukumari 
Devi v. Rajdhari Panday (a2). Both parties relied upon those 
decisions. : 

The ‘plaintiffs’ case is briefly this : 

They admit that one Iswar Chandra Roy had a tenancy. They 
admit that defendants Nos. 1-4 are the heirs of this Iswar. It 
was not disputed that defendant No. 5 was a sub-tenant of Iswar, 
The defendants on'the other hand, did "not dispute the plaintiffs’ 
title. They are not setting b: to be tenants of some third 
person. 7 
In opposing that Rule Mr. De relied upon what was, said 
by My Lord.the Chief Justice in the case of Sukumari 
Dest v. Rajdhari. Panday (3). ‘The relevant passage was as 
follows :— 

"Strictly construed that would only apply to a tenant whose 
tenancy is still current under the terms of the agreement. It would 
not apply to a person who had been a tenant and whose tenancy 
has come to an end for some reason and who is stil in possession 
of the premises. It is clear, however, that if the word ‘tenant’ 
is used to denote only a person whose tenancy agreement is current, 
he does not need protection the Act has given to him, because. he 
has his rights under his tenancy agreement. It is only when his 
tenancy agreement has'cóme to an end and he no longer has his 
rights undér it that he needs the: protection which the Act has 
provided. It would appear, therefore, that the word ‘tenant’ is 
used not in its strict legal sense, but in its wider popular sense 
and includes not’ only the current tenant as set out in ; section 2 
but the ex-tenant remaining in occupation who formerly held in the 
manner eects in section 2 as LL tenant". 


(1). 5s) 4 C. W: Ni 991. (a). (1941) 74 C. L, J. Bs; 46 C. W. N. 174 
(3) (1941) 74 C L..]. 485 (490) 5.46 C. W. NL 174. ^ a... - 
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. Dr. Sen Gupta does“ not dispute . that. if^ Iswar's tenancy . was ove 
heritable then-any: suit to" eject the defendants -would automatically 1942, . 


have to be stayed, ` "That-lowever is’ not- thè- point at-issue now. Swarna Kumari Roy 
The question” is whether Iswar's tenancy. Was heritable and there ii 
Sudhangsu Kiron 

is nó “question ‘of tHe . defendaáts ever ‘being | ex-tenants, . Either Roy. 
they àre tenants now ór they never pave been. Tei is obviously for s 
the defendants to establish that they., haye. a tenancy, under the 
document in question and ‘if. they succeed, the: haa suit will have 
to 3 be dismissed: Vau UNS D gps 

: The Rule is accordingly made absolute and 1 direit- the ` Muinsif 
to hear and determine the suit'in accordance with law. : 

Costs in this Ryle, will be. costs in ‘the süit-hearing fee - one ^ 
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á Before Mr. fiti RC. Milter. Mr. Justice B. z Mukherjea 
"and Mr, Justice A. N. Ser. i 


n 2 mE TR f : 
"acd .BIJONB ALA MAJUMDAR PM S 
D Arai us o i i "E 1942. 
"EMT MM unt gE dte. uu E —~ 
2n pe LAL SEN GUPTA.* April, ag. 
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= u 1 M " 
Hindu. Law — Marriage — Marriage within the prohibited degree —Raveptions. l 
"The REN .between-. the do is: indicated, by the eres E 


logical tree : : EROR er. s AT pol] ko ani cio ss 
gatto ' Kali Kumar Das= Santomoni Debi. Y 
^ ares SRLN NN 4 4. RE orc (Mod llya gore) ats a . 






45887 : 
Raski Sen =Benodin; Debi, DOM Sarala Sundari Debi, 
(Sattari gotra) e s pu gotra) D 
m Pann dad dd i Manindra==Cha alabála, 
a i +, ^ (Modgallya goa] — - - 
à E dbi eut Pigh. (Petitioner). 


- "Held; that’ the inarriage~between Ranjit! i den is- a- nullity’ as the 


* Divorce Suit No. 31 of 1940 for toca ion. of the dicrée of ide District 
Ies of 24-Parganas, dated the 29th July; 1940.. á 
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parties come within the prohibited degree the bride being removed by -only four 
degrees counted from Kali Kumar and the exceptions to the ordinary rules of 
prohibited degrees as laid down by the Hindu Smriti writers have nO 
application, - 

. According to the rules of Hindu law a man.cannot, marry a femala" descen- 
dant within seven degrees from his father or any of his six immediate male 
ancestors, He is likewise incapableet marrying a damsel who is within five © 
degrees from his maternal grandfather or any of his four paternal ancestors 
The prohibition extends. to the descendants of. pitribandhus and matribandhus as 
well. The bride must not bea descendant within seven degrees of the bride- 
groom's pitribandhu or any of the latter's six male ancestors, She must not also . 


-be a descendant within five degrees of the bridegroom's matribandhus or any of 


the latter's four male ancestors. 

One of the exceptions to this rule recognised by the Hiadu-Smriti writers is 
contained in the so-called frigora rule which sanctions marriage with a girl 
otherwise prohibited if she is removed from the bridégroom by three otras, 
The mode of computing the gotras for the purpose of applying this trigotra rule 
has been thus stated by Raghunandan in his Udbahu Tatwa—In counting the 
gotras, the gotra of the bridegroom should always b: excluded. The goéra of 
any of the four persons namely, the father, the pitribandhu, the maternal grand- 
father or the matribandhu would be the first in the order of computation and 
then if in coming down to the bride it be met with two other and different gotras 
before that of the bride is reached, the latter will be eligible for marriage on- 
account of her being removed by three gofras though. she is otherwise within 
the prohibited deg-ees. The second gotra must differ from the first and the third 
from the second, but if the third gotra is the repetition of the first, that would 
not make any difference according to Sree Krishna Tarkalankar (contrary opinion 
expressed in Udbahu Chandraloka not followed). i 

Per Mitter, J.: The trigotra rule is tbat thè bridegroom is not to be counted 
atall. Bat the counting must proceed from the starting point up to the 
common ancestor of the bridegroom and the bride and then down 'to the bride 
when the prohibition to be considered is through the.father or the mother, and 
from the pitri or matribandhu, as the case may be, up to the bandhs ghatak 
relation, e, g. the Bandhu's ancestor and then from that relation. down to the 
bride. To these generalrules one qualification must be made, namely, wbere 
the relationship is through the mother of the bridegroom, the mother is taken 
into account by the Mitakshara School, but in the Bengal School she is not 
reckoned, but the upward counting proceeds from the maternal grandfather, 

Anilabala Devi v. Madhabindu Narain Roy (1) considered, and distinguished. 

Per Curiam; Another exception recognised by Hindu Smriti writers to the 
ordinary rules of prohibited degrees and under this exception when a fit match is 
not otherwise favourable the Kshatriyas in all forms: of marriage and^ the - 
other classes in-the Asura or other inferior form of marriage may marry within - 
the prohibited degrees, provided they do not marry within the fifth degree on 
the father’s side-and the third degree on the «mother's side, 


Messrs. Radhika Ranjan Guha, Satis Chandra Sen and Sudhir 


(1) (1941) 74 C. Le J. 241 ; 49 C. W. N. ao. - 20 


Vor. 76. -  - HIGH COURT, 
No appearance for the Respondent. 
Dr. S. C; Basak as an amicus cured. - 


‘ ^ C. A. V. 
. The judgments of the Court were as follows : 


Mukherjea, J.g—This matter is brought before us, under 
section 20 read with section 17 of the Indian Divorce Act for 
‘confirmation of a decree of nullity éf marriage made by the District 
Judge, 24 Parganas. The parties to the marriage are both Hindus 
belonging to the Baidya caste and they were married under the 
provisions of ‘the Special Marriage Act by the Registrar of 
Marriages for Calcutta on April 8, 1940. About six months after 
-the marriage, the wife presented a petition under section 18 of the 
Indian Divorce Act for a declaration that’ the marriage was null and 
void on thé ground that she and the respondent avere within pro- 
hibited degrees of consanguinity according to the Hindu Law by 
which they are governed. ‘There was no contest on the part of the 
respondent and the District Judge by his order dated July 20, 1940, 
declared the marriage to be a nullity. The learned Judge found on 
evidence adduced on behalf of the petitioner that she was the 
daughter's daughter of the respondent’s mother's sister, Thus the 
common ancestor of the parties was the maternal grand-father of 
'the respondent and the petitioner was his great grand-daughter. 
The sole point for our consideration is whether the parties are 
within prohibited degrees of relationship for purposes of marriage 
under the Hindu Law to which they are subject: 

According to the rules of Hindu Law a man cannot marry a 
female descendant within seven degrees from his father or any of 
his six immediate male ancestors. He is likewise incapable of 
marrying a damsel who is within five. degrees from his maternal 
grand-father or any of hiş four paternal ancestors. The prohibition 
extends to the descendants of pitvidanadhus freq and matri- 
. dan Aus ASA) as well. The bride must not be a descendant 
within seven degrees of the bridegroony’s pifridandhus (frq) or 
any of the latter's six male ancestors. She must. not also be a 
descendant within five degrees of the bridegroom's mazribandAus 
(alea) or any of the latters four male ancestors. In the present 
case the petitioner is within ‘five degrees from the maternal grand- 
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father of the.respondent and conséquently the marriage must be - 


„beld to be invalid unless if comes within any of the exceptions 
recognised by the Hindu Smriti writers. One such exception is 
contained inthe so-called /zigofra rule (facta) which sanctions 
marriage with a girl otherwise prohibited -if she is removed from 
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the bridegroom by three g»sfras. The foundation of . this rule is 
to be found in certain passages of Matsya Puran (ang fata) and 
Brihat Manu (qz sw) which are referred to by Raghunandan in his 
Udbahatatwa (Garsa The text of Matsya Puran stands as 
follows :— 


"nf&suief mr faeta mes a? 


Which means that even in the case of nearness of relationshi p 
marriage is permissible if the ‘girl is removed by three gorras. 
Raghunandán explained the term ‘nearness (sfgq as referring to 
the propinquity of relationship arising from the fact that. the bride 
was within seven and five degrees respectively from the father’s and 
the mother's side. The text of Brihat Manu (Fae xg) is to the 


effect that one who is not connected by $inda or water is eligible for 
mariage and so also is one who is removed by three gofras. 
eral eras ate fioetacaiy cea al 
an Raa fatsa facsiatefael 5 a ! 
The mode of computing the gofras for the purpose of applying 


the ¢vigofra rule has been thus stated by Raghunandan*in his 
Udbaha Tatwa (vide Udbaha Tatwa by SUMI Smriti Vedatirtha, ` 


page 41). 

"ea agga efaa f Prom T" st atecatfi atoja 
amg iaia effe a facra dl 4 e qastan 
sg atat afafa, 43| weist efaeyey facti sae, | 
ww cx efa serial tion "tees «visi etum. cats 
ACTS |” 


` This means that in counting the gofras the gotra of the T 
groom should always be excluded, the reason given being, that theré 


js no justification for including the gozra of the bridegroom who is 


not reckoned at all in computing the degrees for purposes -of 
marriage either on the father’s or the mother’s side. The starting 
point in the computation wouldibe the gotra of any of the four 


persons namely, the father, the pitridandhu, the maternal 'grand- 


father or the matridandhu through whom the girl is related and 
within seven - or five degrees from whom the girl stands, Raghu- 
nandan repels the suggestion made b$ some writers that these four 
&vfras even are to be excluded for the purposes of ascertaining the 
three different gotsas. This, he .says; would militate’ against" the: 
opinion of the mast learned professor Sulapani. The position 


Vor: 36. ' ..  HleH GouRT. 


, therefore, isthat we have got to take the go/ra of the father, the 
i : pitribandhu, ‘the maternal grand-father or the matribandhu, as the 
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case may be, to be the first in the:order of computation and then Bijonbala, MajunMar 


if in coming down to the bride we:meet with two other and different 
gotras before that of the bride is reached, the latter will be eligible 
' for marriage on account of her being (facsttajefae} or removed by 
three gofras though she is otherwise «within the ‘prohibited degrees. 
The second go£rà must differ from: the, first and the third from the 
‘second, but if-the third gotra is the repetition ‘of ‘the first, that 


‘would not make any difference according to Sree Krishna Tarka- 


-lankar, the well. known’ commentator on Raghunandan though a 
différent opinion: is» expressed by. other “writers. Sree Krishna’s 
opinion is expressed in the following passage :— 


i gate hast cotta EIEE ietet sa NM 


atyn ratate x ux feed 1” 
-(Vide Udbaha Tatwa by Srikrishna Tarkalankar, 2nd Edition, 
page 72, 1845 Sokabda) which means {Further “if the same gotra 
is repeated. twice, thén ihspité of “the sameness of the gofzu the 
‘interval’ of three’ gofras is: established." A ‘contrary opinion is 
expressed in Udbaha Chandraloka as follows :— 
"UU sgg Dens th dine aef $a img NRP 


Gia «etin fasti aaas cx " 


; (When the same gotra falls twice, then in spite of the fact that 
it has fallen twice it must be understood that by reason of the same- 
. ness of the gorras the difference of three gofras.is not established). 

We have no hesitation, in giving preference to the opinion of 

Srikrishna Tarkalankar and this is quite in accordance with Hindu 

custom according to which change of gotra always takes place by 
reason , of. the marriage of a daughter who passing into the family of 
her husband acquires the gofra of the. latter. Applying these rules 
tothe case before us the first gotra in the order of. computation 
must be taken to be that of Kali Kumar Das, the. maternal grand- 
father, of the bridegroom, whose fourth descendant the petitioner is. 
‘The gotra of Kali Kumar was -Modgallya. The next gotra is that of 
Sarala Sundari,- the daughter of Kali, Kumar, who being born in, 
the Modgallya gotra acquired by marriage the Sattari gotra of her 
"husband. The third intervening. goza will be that of Chapala, the 
daughter of Sarala and mother of the petitioner, and as has been 


said already, that this gotra was Modgallya again would not make: 


any difference. The petitioner, however, as the maiden daughter of 
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Chapala must be deemed to be within and not beyond this third 
gotra. She is, therefore, not removed by three gofras according 
to the ¢rigotra rule enunciated above and consequently is not 
eligible for marriage by the respondent. . 

There is another exception recognised by Hindu Smriti writers, 
to the ordinary rules of prohibited degrees and under this exception 


when a fit match is not othewvise favourable the Khatryas in all 


forms of marriage and the other classes in the Asura or other 
inferior form of marriage may marry within the prohibited degrees, 


-provided they do not marry "within the sth degree on the father's 


side and the third degree on the mother's side ofde Banerjee's 
Marriage and Stridhan, page 65 (Fourth Edition)  As- has 
been pointed out by Sir Gurudas Banerjee, this exception is 
based on the authority of Sw/afani and has been supported by 
Paithanasi and Sakatayana, though it has not been Posee by 
Raghunandan. 


-— Jt was not suggested either before us or in the Court below 


that the present case, comes within the exception and there are 
no materials before us upon ‘which we could express any 
opinion regarding it. We need not therefore consider this point 
at all. . Bt ons 

The result, is that we hold that the present case does not come 
within the exceptions to the ordinary rules of prohibitive degrees as 
laid down by the Hindu Smriti writers and consequently the order 
of nullity of marriage made by the District Judge should be 
affirmed. 


Mitter, J. :—1 bave had the advantage of reading the judgment 
of my learned brother which he bas delivered just now. I agree 
with his conclusion that the marriage is a ‘nullity, as the parties 
come within the prohibited degrees. Butas I wasa party to the 
decision in Anilabala Devi v. Madhabindu Narain Roy (1) I wish 
to add few words. In that case Rajendu was connected with Santi 
Debi through the former's Pfrijoksha i. e., through a pitribandhu, 
namely Raja Mobananda's grandson. In the cas8 before us the- 
respondent is related to the appellant through the former's 
matripoksha i e., through his maternal grand-father, Kali Kumar 


- Das, Their relationship is indicated by the following genea- 


logical tree : E 
(1) 1941) 74 C. L. J. 241 ; 46 C. W.N. 20. 
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Kali Kumar Das= Santomoni Debi. 
( Modgollya gotra) | i 


EH 


E | : 
Rasiklal 5 = Benodini Debi. Anath-—Sarala Sundari Debi, 


(Sattari gotra) (Sattari gotra) 


— 


. Ranjit (Respondent). . o Chapalabala—Manindra. 


( Modgollya gotra) 


. Bijonbala (Appellant). 


: Inmy judgment for the decision of this case and cases of its 
kind texts which distribute themselves i in three distinct groups and 
the comments of Raghunandan thereon’ are material. The first 
group of texts is noticed by Raghunandan in stanza 2 and the few 
following stanzas (I am following the numbering as given in Pandit 
Rajkumar Vedathirtha’s Edition). It begins with the texts of Manu: 
and Satatapa. ‘She who is the mother’s asapinda and who is also 
the father's agoéra is commendable for marriage by the twice born. ” 
He then examines the, meaping of the word sapinda and then quotes 
a text from the Bishnu Puran. - Thereafter he quotes the text which 


literally translated runs as follows :— 


“Seventh from the paternal relations ( A ) and fifth 
from the maternal renee ( matripaksha ) a twice born (dwija) may 
marry according to law.” Commenting on this text Raghunandan 
takes the word pitripaksha to mean ‘the father and the pitribandhu 
as well," and the word matripaksha to mean “ the mother and the 
matribandhu as well.” For this computation he gives the eligible 

" bride as are beyond the seventh (sapffamt) and the fifth (panchamt) 


on the fitripaksha and matripaksha respectively. 


Thus Raghunandan gives the rule of computation of degrees and 
names’ the father and the fifridandhw onthe paternal side and the 
matribandhu on the matcrnal side as the starting points for the 
computation of the seventh (saptari) and the fifth (sanchami) upto 
"which ineligibility would extend. He concludes this portion of the 
commentary by saying: “ Here by the word mother the maternal 
grandfather -is indicated.” So the starting points become 
the father, the pitriband hu, the maternal grand-father ne the 


matribandhu. 


The two texts of the Maya Puran and Brihat Manu noticed i in a: 
the judgment of my learned prother and which furnish’ the rule 
conveniently called the ¢rigofra rule are then noticed by Raghu- | 
nandan. The method of computation of the #rigofras, for the 
frigotra rule, which ig an exception to the geMeral rules of prohibi- 
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tion, is dealt with in stanza 17. . My learned brother has given the 
gist of this passage. The relevant passage as translated runs 
thus :— 7 “pe 

* Here in this excepting provision counting of trigotra should be 
including (adayoiba) the gotras of the fathew and the péfridandhu 
who are the starting points in the saf~fam reckoning and the gotras 


' of the maternal grand-father "and the mafribandhw who are the 


starting points in the ancham reckoning ; not however, including 
the gofra of the bridegroom, as he never figures asa a point 
in counting (in the general rule). " / 

-Here Raghunandan considers the question as to whether in^ 
counting the geras for the ¢rigotra, rule the gotra of the father, 
pitribandhu, maternal grand-father or matridandhu, as the case may 
be, is to be reckoned or not. He notices the view that some sages 


- exclude the gofras of the said persons but in this passage he dis- 


agrees with those views. To me his reasoning appears to be that as 
the ¢rigofra rule.is an exception to the general rule, namely, that a 
girl not removed from the pifritaksha by seven degrees or from 
the matripaksha by five degrees is ineligible, the gofvas from the 
trigotra rule have to be counted from the same starting point from 
which the degree of remoteness is to be calculated for the purpose of 
the general rule. Raghunandan broadly gave the rule of computa- | 
tion of Zrige/ra by saying that in the case of relation through 
pitripaksha, the computation should proceed from and including 
the gofra of the father and of the fifridand’u, and in case of 
relationship thiough azzijaksha the computation should proceed 
from and including the go/ra of the maternal grand-father and the 
matribandhu. Up to this point he did not specify which of the two 
starting points in each line (fitripaksha and matripakshka) should 
be the starting point in a particular case. So far as computation of 
the degree is concerned it will be immaterial which of the two we 
take as the starting point, father or øitriġandhu in the case of 
pitripaksha, or maternal grand-father or mafribandhu in the case of 
matripaksha, But this specification would be material in the 
computation of . otras, Later on Raghunandan introduces 
Pra etefe sm qox and xreeg egi sm EBS producers of gitri- 


bandhu relationship and producers of matridandhu relationship. It-is 


. not necessary in this case to determine the exact. signification of this 


introduction for the purpose of /rigogva computation. The method 
-of counting degrees is not fully indicated in this passage but the 
starting point is indicated. "They are the father, the pitribandhu, 
-maternal grand-father and the matribandhu, asthe case may be, 


^ 


Vondé]^. - BioH coUnr. ; 


3 - T - € £C j Fate 
As in counting degrees of remoteness for the general rule the bride- 
groom-is-riot reckoned his gofra is not to bé taken into account, for 


degree of remoteness indicated in-the general rule is calculated. 
That is indicated ingother passages. The rule is that the bride- 


` groom is riot to be counted at all. But the counting must proceed 


from the starting point up to the cómmon "ancestor of the bride- 
groom and the bride and then down to the bride when the ' prohi- 
bition to be considered- is through the.father or the mother,’ and 
from the- 275i or. matribandhu, as the case. may be, up to the 


- Bandhu Ghatak relation e. g, the Bandhu's ancestor and then from 


that. relation down, to the bride. To these.general rules one quali-' 
fication must be made, namely, where the relationship is through 
the mother of the bridegroom, the mother is taken into account by 
the Mitakshara School but in the Bengal School she is not 
teckoned, ‘but the upward counting proceeds from the maternal 
grand- father." The following illustrations would make the position 
clear. Morm represents r males and F females, -H, the D 
and G the bride. -- . 


ROM va T. 1p de Aue Casse -TAsngII.. ^ ^ 
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NEN ACER 
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~ ‘In table I the common ancestor of the bridegroom and the girl 


is M M M, the boy's. great-grand-father. .The' girl: is removed by 
eight degrees... In table II the ‘bridegroom -and the bride are 


related through: the former's mother andthe common ancestor is 
M M M, the boy's great-great-maternal < grand-father. -According 


to the Mitakshara School the girl would be removed six degrees but 


according. to - the Dayabhaga she would -be removed ‘five degrees 


. only the boy's.niother (F) being not counted. As ‘the parties to the ' 


appeal which we have before us are governed by the Bengal School 


Bijonbala is removed by only: four degrees. S he ‘is a¢cordingly - 


within the prohibited degrees and the marriage is invalid unless 
the exception, the frigotra tule, helps’ Ranjit. | The follow- 
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eni ing table illustrates the method of counting of degrees of — 
1942. remoteness when. the connection is through: a pitribandhu — 
Bijonbala Majumdar i Mo M M (4) l a 
i v. : i ! E 
Ranjit Lal Sen | 
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— M M (3) "mmís). 
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m (2) (2) F m by d 
m | 00M FQ) 


m B (1) H .G (8) 
m B is the father's pitribandhu, being the father’s maternal 
uncle's son. The girl is related through the Bandhu Ghatak tels- 
7 tion, that is the Bandhu's ancestor M M M. The girl is thus 
& x removed eight degrees and is eligible.' From the above illustrations 
it would appear that in counting of degrees of remoteness there is 
no. difference in the number of degrees whether the counting 
proceeds from the father or the father's pifridandhu for-both of them 
are on the same level, Ifthe reason of the rule given by Raghu- 
mandan for the view that for the ¢rigotra rule the go£ras of the father 
and pitribandhu are.not to be excluded but included be strictly 
followed I do not see how the observations which we made in 
-  .  , Anilabala’s case (1) would be affected I may, however, state that 
in view of the illustrations given in stanza 2r to clarify the conclu- 
sion to which he comes on considering the third group of texts, ' 
that the counting for the #rfgotra rule sbould start from the dandhu. 
when the girlis a direct descendant of the ZasdAw or when the. 
bandhu through him relationship is traced is the father's. or the 
mothers maternal uncle’s son, but in all other cases from. the 
bandhu’s maternal grand-father, some of the expressions used in 
` Anilabala’s case (1) may have to be re-examined. The actual deci- 
sion inthat case, .capn, however, be supported on another . ground 
. not noticed there, as it was not urged by the Advocates, that -Santi ü 
‘Debi would. not have been absolutely ineligible fof marriage to 
Rajendu but could have been eligible under the second excéption. . 
founded on the text of Paithinasi. That was not a- case where a 
marriage actually solemnised had been challenged but was a case of 
adoption, the question ` being: whether in’ any circumstance Santi 
"Debt: whose son was adopted .coukd have been -married by t the 
` Rajendu, to whom the adoption was made. 


— 


(1).(1941) 74 C. L ].241 ; 46 C. W.N. 20 (a6 & 27).: - 


-",* 


Vor. 16.] | HlóH court: 


As in the case before us thé gozra has to be counted from Kali 
Kumar, the maternal grand-father and not from Benodini, the 
mother of Ranjit, on the basis of what Raghunandan has said; 
the marriage is invalid. 


Sen, J. :—1 agsee. 
a. T. M. 


~ 


, , Marriage declared null and void. 


APPELLATE CRIMINAL. 


Before Mr. Justice R. F. Lodge and Mr. Justice 1 d 
e s J. Y. Roxburgh. 


. THE SUPERINTEN DENT AND REMEMBRANCER 
OF LEGAL. AFFAIRS, BENGAL 


9. : 
. GOLAK TIKADAR AND OTHERS. 


Misdirection— Penal Code (Act XLV of 1800), section 149—Misrepresentation 
- of fact-—Appeal, if can be heard —Criminal Procedure Code (Act V of 1898), 
section 4 17—Soma of the-accused not served with notice. : 


Section 149 Indian Penal Code- applies equally In cases where offences are 

- -committed by two or more members of the assembly acting in-furtherance of a 
~ eommon intention. If an offence is committed, whether by a single member 
of the assembly or by a group of members, the. other members of the assembly 
may be liable under section 149 Indian Penal Cade. 


é 


Observations of Field, J. in The Empress v, Jhubboo Mahion and others (1) 
dissented from, 


- 


Under section 417 of the Code of Criminal Procedure, the Government 
appealed against the order of acquittal of 58 persons and order was passed 
directing issue of notice aad re-arrest of all 58 accused. Notices had been 
served on: forty only and forty had been re-arrested. It was contended on 
behalf.of the accused that the appeal could not be heard piecemeal : 


' Held, that it was not merely permissible but desirable in the circumstances 
of the case to hear the appeal ia respect of those accused_only upon whom notices 
-ol the appeal had been served. f : Jh 


LZ 
"Government Appeal No. 5 of t941, against the ‘order of B, Sen Esq., Addi- 
tional Sessions Judge of Khulna, dated the 25th February, 1941. 
(1) (1882) I. L. R.'8 Calc,.739 (752) ; 12 C. L. R. 233 (246). 
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Appeal by the Government: undér section «T of the Code of 
Criminal Procedure; : 


: The material facts appear from the Hare 
Messrs. Carden Noad and Amiruddin Ahmed for the Appellant. 


Messrs. N. K. Basu, Satindra Nath Mukherjee; Samarendra 
Nath Mukherjee and -Joy Gopal Ghose for the Accused Nos. 7, 9, 
I], 15-17, 21-38, 41-43, 45, 46, 43-54. 

Mr. Obaidul Huq for Accused Nos. 6, 9, H, I3, 15- 18, 21-23, 39. 

A. V. 

The judgments of the Court were as follows : ia 

Lodge, J. :—This appeal has been presented in accordance 
with the provisions of section 417 Criminal Procedure Code by the 
Legal Remembrancer to the Government of Bengal. 


58 persons were placed on trial before, the Additional Sessions 
Judge of Khulna on charges of rioting, murder, grievous hurt and 
causing disappearance of evidence. The jury returned an unani- 
mous verdict of not guilty in respect of some of the accused, and 
a majority verdict (6 against 3) of not guilty in respect of the 
remaining accused. The learned Judge accepted the verdict of the 
jury and acquitted all the accused persons. 

It has been contended on behalf of the Crown that in his charge 
to the Jury, the learned Judge made so many .mistakes in placing 
the evidence before the Jury, that a completely erroneous picture- 
of the evidence on record -was given; that the learned Judge 
misdirected the jury as to the law applicable to the facts of -the 
case; and that the learned Judge consistently refrained’ from 
drawing the attention of the Jury to the evidence which supported 
the prosecution case, and in effect presented the case to the jury 
as though there was no reliable evidence for the prosecution. 

Mr. N, K. Basu appearing on behalf of some of the respondents, 
took a preliminary objection to the hearing of the appeal Mr. 


' Basu pointed out that the Government Appeal was in respect of 


58 accused persons, and orders had been- passed directing. issue of 
notice and re-arrest of all 58 accused persons. Notices had been 
served however on 4o only of the accused persons, and 4o only 


" had: been re-arrested.’ Mr, Basu contended that as one appeal 


only had been presented, the appeal could not be heard until all 
the accused persons named in the memorandum of appeal had 
been served with notice and given an opportunity of contesting 
the appeal. Mr. Basu was unable. to point to. any provision of 
law directly pearing | on the question, but he contended - that’ the 
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piece-meal heating of the appeal was contrary to fundamental CRIMINAL 


principles of criminal justice and was unknown to English law. 1942. 


` We are unable to accept this contention. It is obvious that The Superintendent 
the accused persons who have not received notice of the appeal, 8nd Remembrancer 





of Legal Affairs, 
wil not be governed*by our decision, but we are unable to under- Bengal 
stand how they or the appearing yespondents- will be prejudiced Golak Tikadar. 
thereb 
^ Lodge. 9. ° 


In our opinion there osa been in effect 58 appeals against 58 
different -accused persons presented by the Local Government, 
and there would be no legal bar to the separate hearing of the 
appeal against each separate accused persons. It is convenient to 
consolidate the appeals against the appearing respondents but it 
is not legally necessary so to do- 

If effect were given to Mr. Basu's contention, it would mean 
that the appeal could not be heard so long as a single accused 
person succeeded in evading service of notice, and the remaining 
accused might be detained in custody for an indefinite period. 

We are satisfied that itis not merely permissible but desirable 
to hear the appeal in respect of those accused only upon whom 
notices of the appeal have been served. 

As to the merits of the appeal, Mr. Basu did not dipit the 
Crown contention that the learned Judge’s charge contained so 
many inaccuracies regarding the evidence as to make the presen- 
tdtion of the evidence materially incorrect : but he contended that 
the learned Judge’s explanations of the law were correct and that 
in spite of the learned Judge’s mistakes in presenting the facts, the 
appeal should not be allowed. f - 

— It will suffice for the purposes of this appeal to give a very 
briéf outline of the ‘case for the prosecution and of the defences set 
up. 





Plot No. 1667 of mouza Atlia was mortgaged by. Jogendra Nath 

Mazumdar, and the mortgagees sold their interest in the land to 

complainant Abdul Barik, and the complainant was in possession for j 
some years prior to the date of occurrence, 


In.a partition suit between Jogendra . Nath nnda and 
others, to which complainant Abdul Barik was not a party, a 
petition of compromise was filed and the suit was decreed on ` 
compromise. According to the compromise decree, this plot fell 
, entirely to the share of Ratanmani, Dasya and Rash Behari 
"Tikadar. l 

— "Thereafter possession of the land was disputed between Abdul 
-Barik on the one hand, and Golak Tikadar on the other, 


` 
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The ‘land is situated in mouza Atlia which is within P. S. 
Terokhada, District Khulna. The accused party are for the 
most part residents of Ghanashyampur, within P. S. Khalia, District 
Jessore. Atlia and Ghanashyampur are contiguous villages, the 
boundary of the two districts separating them fom each other, The 
boundary was formerly a Khal, but at the time of occurrence was a 
mere depression covered with grass. ] 

At 4 P. M. on 19th April, 1940, a band of Namasudras from 
Ghanashyampur and. neighbouring villages assembled to take 
possession of the land and to attack Abdul Barik. "They were 
armed with guns, spears, shields etc. The Muslims of Atlia collec: 
ted to oppose the Namasudras and one Masim Sheikh of Atlia 
was sent to Terokhada police station with the news that a ‘breach 
of the peace was imminent. Before the police could intervene, 
the Namasudras advanced and the Mohammadans withdrew to the 
land of Gagan Shaikh where they took their stand. The Namasudras 
attacked and several of their number opened fire. Three Moham- 
madans viz., Daliluddi, Karim and Kanai,were shot dead. 9 others, 
viz. Emani, Sheikh Hazari, Sultan, Dhala, Alfu, Mokshed, Abdul 
Aziz Molla, Tofazzel Fakir and Abdul Majid Molla also received 
gun shot wounds and of these, Hazari and Emani subsequently died 
oftheir wounds, Other members of the Mohammadan party were 
injured by speais, daos etc. 

The Namasudras dragged away the bodies of the 3 Moham- 
madans who were shot dead on the spot, and those bodies have not 
since been recovered. 


The defence case seems to have been that Golak Tikadar was 
in possession of the disputed land; that the Mohammadans — 
gathered to take forcible possession and drove the Namasudras to 
Ghanashyampur ; and that friends of the Namasudras came up 
with guns to protect them, and in exercise of the right of private 


- defence, shots were fired at the Mohammedans. 


Charges under section 302 Indian Perial Code were’ framed 
against some of the accused, charges under section 302/34 Indian 


"Penal Code against some others, and charges under section 302/149 


Indian Penal Code against all the accused. 


In.explaining the law regarding the chee under section 302/ 
149 Indian Penal Code the learned Judge observed : 


“If accused Nos. 1-4 are found by you not to be. guilty under 
section 302 Indian Penal Code but found constructively guilty of 
it under section 34 Indian Penal Code the -other aaa cannot be 
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convicted under section n 392/149 Indian- Penal Code as if by double 
construction”: 
and again,  . 3 


“But as I have already stated at the outset, if- you do not find , 


the accused 1-4 gyilty under section 302. Indian Penal Code, 
accused 1, 2 and 4-6. guilty under section 326 Indian Penal Code 
but guilty of murder or grievou$ hurt under section 302 or 326 
read with section 34 Indian Penal Code you cannot find the other 
accused guilty under section 302 or 326 read with section 149 
Indian Peral Code". 

Mr. N. K. Basu supported’ this interpretation of-the law and 
referred to the judgment of Field,-J. in Zhe Empress v. Jhubboo 


Mahton aad others (1) in support of "his argument. Field, J. bow: 


ever, merely observed.t ‘‘But it may be a question whether in this 
case Jhubboo, being thus. constructively guilly of murder, could 
be said to have committed the offence of murder within the meaning 
of section 149, so as to make the other prisoners by a double cons- 


-truction guilty of murder. On these essential points no direction 
whatever was given to the jury". 


Thus it will be seen that. Field, J. did not purport tó examine the 
question and decide the point of law, he merely expressed some 


.doubt in the matter. In our opinion, if the relevant sections are 


examined and the underlying principles borne in mind, there can 


. be no doubt that the learned Additional Sessions Judge’s direction 


. on this point was wrong. ; 
_ - Section 149 Indian Penal Code reads: “Ifan offence is com- 
mitted by any member of an ünlawful assembly in prosecution of 


the common object of that assembly, or such as the members of 
that assembly know to be likely to be committed in prosecution of 


‘that object, every person who at the time of the committing of that 
Offence is a member of the same assembly, is guilty of that 


offence”, 


Section 9 Indian Penal Code provides that ‘unless the contrary 
appears from the context, words importing the singular number 


include the plural number etc.’ . Therefore since the. context does 
“not suggest anything to the contrary, the opening words of section 
: 149 Indian Penal Code may be read as “If an offence is committed 
by any member or members.of an unlawful assembly etc............. 


and the section-itself will apply in terms to cases where the offence 


' in question is committed. not by a single individual .but by several 


individuals acting in concert. Moreover according to the definition 


(1) (1882) I. L. R. 8 Cale. 739 ; 12 C. L. R. 233. 
Aat page 75a of LL. R. 8 Cale,.-——Rep. .— 
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CRIMINAL, of “offence” in section 40 of the Code the word “offence” as used 
1042 insection 149 denotes anything made punishable by the Code. 


The paneer Where a person becomes liable in respect of a criminal act -done 
era para arta by him in furtherance of the common intention. of himself and 
Bengal others and,is punishable in respect of his part inethe pact he is him- 
Golak Tikadar, Self guilty of an offence. The offence of which he may be guilty may 
— be different from that of which the others engaged along with bim 
x Lodge, F f in the commission of the criminal act (section 38) but it will 
nevertheless clearly be an offence within the meaning of the word 

as used in section 149 of the Code. 

From general principles also it is difficult to understand why a 
member of an unlawful assembly should not be liable for an offence 
jointly committed by 2 or 3-members of the assembly if that offence 
was committed in prosecution of the common object of the assembly 
or was such as the members of the assembly knew to be likely to be 
committed in prosecution of the common object. 

To take an example, if in the course of a riot a man is’ seized, 
flung over a cliff and killed, there seems to: be no reason for 
making a distinction between the case where the victim was flung 
over the-cliff by a single man, and the case where the victim was 
seized by several men and fling over the cliff. The guilt of the 
members of the assembly who-took no part in the flinging remains 
the same, and is determined solely by a consideration of the ques- 
tion whether the injury to the victim was committed in prosecution 
of the.common object of the assembly or was such as the other 
members knew to be likely to be so committed. We are satisfied 
that section 149 Indian Penal Code applies equally in cases where 
offences are committed.by single members of the assembly and in' 
cases where offences are committed by two or more members 
of the assembly acting in furtherance of a common intention. 

If.an offence is committed, whether by a single member’ of the 
assembly or by a group of members, the other members of the 
assembly may be liable under section 149 Indian Penal Code. 


In view of Mr. Basu’s argument, it will suffice to give one or two 
examples of the learned-Judge’s mistakes in placing the evidence 
“before the fury ; it will not be necessary to set them all out ‘at 

length and shew the effect they must have had on the jury. For 
instance, it was common ground during the trial that the clash 
between the parties occurred somewhere about 5-30 p. m. or 6 p. m. 
"The leatned Judge repeatedly told the jury that in the First 
Information Report the complainant stated that the clash. occurred 
about 4 p. m. and he asked «es jury to. draw a conclusion adverse to 
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the prosecution. The complainant . did not state. in his F. I. R. SR 


that the clash occurred about 4 p. m. He stated that news was sent 1942. 
about 4 p. m. to the thana that the parties were preparing to fight The Superintendent 
and that the fight took place thereafter. The prosecution adhered and Remembrancer 
to. this case throughout. l a Een 
The learned Judge in addressing the jury, told them that they Golak Tikadar. 
should first determine who was in bossession of plot No. 1667 and BSG 
he drew their attention to a statement of Jogendranath Mazumdar POET d 
in the petition of compromise in the partition suit to which I have 
referred above. The learned Judge omitted to point, out that 
there was no evidence of possession by the accused party, and 
that the statement of Jogendranath Mazumdar, being a statement 
in his own interest, had practically no value, if it was admissible in 
evidence at all. ' 
The learned Judge drew the attention of the jury to an entry 
in the general diary of P. S. Terokhada to the effect that a cons- 
table named Mir Aminuddin had been deputed that afternoon to 
a place called Balordhona and to certain evidence on record 
shewing that in order to go to Balordhana from the thana, one 
would naturally go via Atlia. From this the learned Judge asked 
the jury to draw the inference that this particular constable was 
a competent witness and had been withheld, and consequently to 
draw tbe further inference that if examined he would not have 
supported the prosecution version. In one place the learned Judge 
went so far as to describe Mir Aminuddin as the most competent 
witness on certain points, though there was no evidence on record 
to show that he was at all competent to depose in the matter. 


The learned Judge placed certain arguments before the Jury 
suggesting that the F. I. R. was lodged at a late stage and was 
antedated. He omitted to place any of the considerations before the 
-jury which tended to show that such a theory was untenable. The 
learned Judge then proceeded to assume, as though it had been 
positively proved that there had been such a delay in lodging F. 
I. R. and in taking the wounded to hospital and asked the jury 
to draw inferences adverse to the prosecution therefrom. This 
was in spite of the fact that all the direct evidence on record was 
‘that there had been no such delay and the greater part of the cir- 
cumstantial evidence was inconsistent with such delay. 

. . Several dying declarations were recorded by a Magistrate. Two 
of the persons who made such declarations, died shortly after 
making them, The investigating officer deposed that the dying 
“men algo made statements tọ him before they died, and he gave 
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the substance of those statements apparently from memory. ‘The 
learned Judge drew the attention of the jury to an incorrect state- 
ment in the F. I. R. lodged by one of the accused persons, and 
then remarked “Curiously enough in all the dying declarations of 
the injured persons recorded by the Deputy Magistrate ....... hasoins 
there was an echo of Debnath's incorrect statements ............ ? and 
the learned Judge based his argument regarding the alleged anteda- 
ting of the F. I. R. on this. Asa matter of fact there is nothing 
inany of the declarations recorded by the Magistrate to support 
this view. There was something in the evidence. of the investi- 
gating officer asto what was said fo him by the dying men, to 


-support the argument ; but this was comparatively unimportant as 


the investigating officer did not claim to have recorded the exact 
words and did ‘not produce his own record of the statements, 


and as the learned Judge had already advised the jury. not to 


believe the investigating officer that any statement by one at least 
of the dying men, had been made. On account of this supposed 
misstatement in the dying declarations recorded by the Magistrate, 
the learned Judge told the jury that those declarations could not be 
acted on and had practically no value. 


These instances will suffice to shew how the evidence was - 
- misrepresented by the learned Judge. The instances could. be 


multiplied. ; t 

We are satisfied that the misrepresentations of fact were so 
numerous and so serious that they amounted to misdirection and that 
the misdirection caused the jury to return an erroneous verdict. 


Mr. Carden Noad, appearing for the Crown, has argued that | 


this Court is:competent in appeal to review the evidence 'and if 
satisfied, to convict the respondents. We do not doubt that we 
have such power, but we consider that this is eminently a case which 
ought to be decided by a jury on a proper trial and: with -proper 
directions from the Judge. We do not therefore “propose to 
examine the evidence against each accused in detail. On the other 
hand, though we consider the verdict of the jury was erroneous 
owing to misdirections in the charge, we do’ not consider it neces- 
sary or desirable to order. a retrial of all the respondents who 
have appeared before us. Bearing in mind that the occurrence 
took place nearly two years ago and that tbe appearing respondents 
have already been tried twice for this offence, and bearing in mind 
also the period they have been in custody since this appeal was 
admitted, we do not consider that the ends of justice. require that 
the mere rank and file of rjoters—those whose liability under: sec- 


. ~~ 


f 
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tion 302/149. Indian ‘Penal Code or. 326/149 Indian Penal Code may 
‘be doubtéd—should be retried. 

In considering this aspect of the case, Mr. Carden Noad pointed 
out very.fairly that though some of the Namasudras were armed 
with guns and thoughesome of the Mahommedans were shot dead, 
yet according to some of the prosecution witnesses, the latter even 
did not think the guns would be fired. - Mr. Carden Noad conceded 
that the Namasudras who were not armed with guns; might reason- 
"ably have thought that. the guns were there merely to overawe their 
opponents: and’ would not be used ; consequently many of the 
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-Namasudras may not have known at first that murder was -likely | 


to be committed in prosecution of the common object. But, Mr. 
Carden Noad proceeded to argue, after three of the Mohammedans 


had-been shot dead, the Namasudras advanced and attacked the. 


others : all who remained in the unlawful assembly after the first 
shots were fired may reasonably be presumed to-have known that 
murder was likely to be committed in prosecution of the common 
object of the assembly. . 

We have borne these arguments in mind, and are of opininn 

that there is good ground for ordering a retrial of all those appea- 
ring respondents who were armed with guns, or who were alleged 
to-have performed such overt acts as stabbing the wounded, or 
.dragging away the dead or dying Mohammadans. But there is no 
sufficient cause for ordering a retrial of those appearing. rcspon- 
dents to whom no specific acts. were assigned and whose liability 
is based merely on .their alleged identification as members of the 
unlawful. assembly. Where the evidence merely shows that a 
particular accused was recognised as one of the assembly, ‘there 
-is nothing to shew that he continued asa member after firing was 
‘opened ;. and obviously itis too late now for the witnesses to re- 
member with any accuracy at what stage of the proceedings they 
recognised particular accused persons. ` 

. In this view we propose to allow the appeal bit to direct a retrial 
- of some only of the appearing respondents, 

' We desire also to make some observations to the procedure 
Which; we. think should be adopted in the retrial. 

_Where a person is said to have killed and his body. taken away 
and: destroyed by his murderers there is.ample justification. for 
framing charges under section $02 and under section 20t- Indian 
Penal Code.” 

- | But where in addition to the allegation that some victims have 
been murdered and their bodies removed, there is clear evidence 
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that: others have been mürdered whose bodies have not been 
removed and destroyed, no useful purpose is served by framing 
charges under sections 201 and 302 in respect of the persons whose 
bodies have been removed. The framing of a large number of 
charges serves merely to confuse the jury, and the offence of murder 
is satisfactorily established if the murder of one out of a number of 
victims is proved. - -* 


In our opinion the Judge who may preside over the new trial 
would be well advised to take up only the, charges under section 
148 Indian Penal Code the charges under sections 302, 302/34 
and 322/149 Indian Penal Code in respect of those persons only 


who died subsequently and on whose bodies post mortem examina- 


tion was held, and under sections 326 and 326/34 Indiar Penal 
Code and under sections 328/149 Indian Penal Code in EIE ‘of 
those who survived and were able to depose. 

It will be open to the Crown | to give evidence that a toua 
accused person shot at and wounded those whose bodies are mis- 
sing, that a particular accused person stabbed or otherwise assaulted 
those victims whether before or after their death and that a par- 
ticular accused person assisted in dragging away the bodies of the 
victims. These facts if proved would go far to show that ‘the 
particular accused persons knew that murder was likely to be com- 
mitted. There will be no necessity in such a case to consider 
whether an offence under section 201 Indian Penal Code has been 
committed, whether the victims were dead or alive when dragged 
away, or what would be the result if the jury were of opinion that 
some of the victims were TISSU dead before spears transfixed 


them. 
Again we desire to point out that in the present case there i is 


“scarcely any need to; explain tothe jury the law regarding right 


of private defence. Ifthe prosecution case is substantially true— 
if the battle took place on or near Gagan's land—there can be no 
question of right of private defence. If on: the other hand, the 
fight took place in Ghanashyampur, far from Gagan’s land, the 
prosecution evidence: as a whole must be substantially false and 
ought to be rejected in toto. In this latter view, the accused would 


‘be entitled to acquittal not on the ground of- exercise of. right of 
private defence (of which as yet there-is no evidence) but on. the 


ground that the- prosecution case had not- been satisfactorily 


proved. 
In the result therefore, we order that the appeal be allowed sa 


- far as the appearing respondents are concerned and the verdict. of 
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the jury concerning them and the acquittal of Parbati Biswas, CRIMINAL 
Brajabashi Paramanik alfas Choukidar, Debnath Tikadar, Bhola- 1942. 
nath Tikadar, Banamali Tikadar, Sambhu Tikadar, Ganesh Tikadar, phe ipea tés dat 
Dagaram Tikadar, Bhupendranath a//as Nedu Tikadar, Radhanath NAE 
Tikadar, Rash Bibar a//as Bihari a#as Tena Tikadar, Kunja Bengal 
Bihari Tikadar, Jharu Paramanik, Sakhi Charan Paramanik, Golak Tikadar. 
Jaladhar Malakar, Ganesh Chandra Majumdar alfas Majhi, Nil- —— 
kamal Mandal, Radhanath Gain alias Mallik, Sakhi Charan ‘#6 7 
Gain alfas Mallik, Umesh Sarkar, Hazari Gain alfas Mallik, Ananta 

Kumar Hira, Motilal Bagdi, Ballak Tikadar, Kushai Mandal alias 

Biswas, Kshetra Mandal a/fas Biswas, Upendranath Mandal alias 

Biswas, Umesh Mandal, Fatik Mandal, Kalachand Mandal, Sarat 

Chandra Sarkar, Manindra Kumar Sardar alias Ray, Purusottam 

‘Ray, Nayan Chandra Sardar alias Biswas, Atul Bairagi, Narattam 

Poddar alfas Ray, Kailash Bairagi, Nakul Bairagi, Sarat Bairagi 

and Nagendra Bairagi be set aside and we further -direct that 

Parbati Biswas, Brajabashi Paramanik a/ías Choukidar, Debnath 

‘Tikadar and Bholanath Tikadar and Banamali Tikadar be retried 

by some Judge other than the Judge whose order we have set 

aside. These 5 accused will remain in custody pending retrial ; 

the remaining accused whose acquittals we have set aside, will (not?) 

.be released from custody. 


Roxburgh, J. :—1 agree. SE 
A T, M. i Appeal allowed. 
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- Suspension of reni— Two tenancies with separate jamas, amalgamated into one 
téenancy—Suti for rent in respect of amalgamated tenancy—Tenant dis- 

~ possessed of one plot of land in respect of one tenancy—-Whether there is 
total suspension of rent even in respect of the other tenancy. 


* Appeal from Appellate Decree No. 1630 9f 1939, against the decree of Tej 
Chandra Mukherji; Esq., Additional Subordinate Judge, Malda, dated the 17th 


+, June, 1939, reversing that of Moulvi A, Rabban, Munsiff, -Malda, dated 7th 
` March, 1959. 
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d pe z Two tenancies A and B, bearing separate rentals, were amalgamated into one. 
942. Tenancy B consisted of three plots. The landlord dispossessed the tenant fróm 
i Baai 


: one of the plot B, after amalgamation : I 
-Bibi- Samsunnehar 2 plots in d E ion 


T AN oe Hejd, that in a suit for rent for the amalgamated tenancy eub the rent 
Hari Nath Mondal, 


which had been assessed in respsct of the tenangy B before amalgamation 
would be suspended till the restoration of possession by the landlord. 


sae 7S Dwarka Nath Mondal v. Srigoviitd Chowdhury Q) réferred to. ip 
Pup, 4 Appeal by the Plaintiff. ox : ; Pa E E" 
‘Suit for rent.. : i : » "m 


à 


*' “The material facts will appear from the judgment. 


Messrs. Gopendra Nath Das and Bankim Chandra Roy for the 
` ER i 
~, Messrs. Krishna Kama? Moitra and Shailendra Nath re 
for the Respondent. 


The judgment of-the Court was as follows = 
One Paru held a tenancy (occupancy holding) under - the 
' May, 12, plaintiff's predecessor ‘comprising an asea of 50 Bighas odd. The 
X original rent of the tenancy. was. Rs. 11-4-5 gandas. In 1295 the 
 .rent of the tenancy was enhanced to: Rs. 13-2718 gandas. -The 
consideration which moved. Paru in agreeing to this enhancement 
_ was that the landlord allowed à small portion of arable land includ- 
ed in his tenancy to be converted by Paru -into homestead land. 
.Later on rent was again enhanced by contract, between the landlord 
and the-tenant to Rs. 16-5-34 gandas. Thereafter that tenancy was ~ 
splitup. Eleven Bighas of. land were out of that tenancy and a 
separate . tenancy was created in respect thereof at a rent of 
Rs. 3-15:5 gandas. This smaller tenancy comprising an area of- 
11 Bighas was created in the namie^of Chaitan. Chaitan had 
another tenancy, also an occupancy holding, comprising an area of 
8. Bighas of which the annual rent was Rs. 2. The rent of the 
tenancy comprising an area of ir Bighas was lateron enhanced 
: to Rs. 13 and it was amalgamated with the other tenancy comprising 
rU the area of 8 Bighas so that the consolidated rent came up to Rs. 15 
per year. .The land of the tenancy which comprised the area of. 
Yr Bighas has been recorded. in Khatian No. 237 of. Mouza Ali- 
. nàgore. It consisted.of three plots, Dags 23, 24 and 1g of that 
: Mouza.. The land which constituted the tenancy of 8 Bighas has 
“been recorded iri Khatian No. 226 of Mouza Kaylabad ‘and is ^ 
= - recorded in Dag No. 396 of the said Mouza, The description of 
- Dag No. 15 of Mouza Alinagore is that it is part of & ii laca 
` (1) A. L R. [19997 Calc, 120. 


. 


P 
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The plaintiff instituted’ this suit for rent in respect of the amalga- 
mated Jama. Her case in the plaint was that ‘gr acres of land of 
this amalgamated Jama was surrendered by the tenant for which an 
abatement of rent of the amount of Rs. 2-2-15 gandas -was given 
with the result thaf after the said surrender tbe rent became 
Rs. 12-13-5 gandas and the plaintiff, has claimed in this suit rent at - 
this rate from the year 1342 to the Asar Kist of 1345. 

The material-defences taken by the defendant are two in number. 
First of all he said that the two enhancements of rent of the parent 
Jama of so Bighas, namely, the, enhancement to Rs. 13-2-18 gandas 
and subsequently to Rs. 16-5- % ganda were illegal enhancements, 
inasmuch as ‘those enhancements contravened the provisions of 
section 29, clause (6) of the Bengal Tenancy Act. His net conten- 
tion on this head comes to this : 

“That Rs. 3-15-5 gandas’ which was. the rent of this carved out 
Jama of rx Bighas was an illegal rent. 

- His. second plea is that he had been ‘dispossessed by the landlord 
of that portion of the land included in the tenancy which has been 
recorded as a Hat on the settlement record. On this he takes the 
plea of suspension of rent. In paragraphs of the written state- 
ment where he sets out both his defences, he, however, admits that 
if there had not been dispossession on the part of the landlord he 
would have been liable to pay rent only at the rate of "Rs. 5-15-5 
gandas being the total of Rs. 3-15-5 gandas which was the original 
rent of the tenancy comprising the area Of ri Bighas and Rs. 2 
which was the rent of the tenancy comprising the area of 
8 Bighas. ds 

The learned Munsiff deciesd the suit in full but on appeal the 
learned Subordinate Judge has dismissed it. He has held and has 
held rightly that the enhancement of rent of the parent Jama 
comprising the area of 50 Bighas odd first from Rs, r1-4-5 gandas 


-to. Rs. 13-2-18 gandas, and then from Rs. 13-a-18 gandas to 


Rs. 16-5-34 ganda were illegal enhancements.  : 

On that view of the matter, on the 11 Bighas of land which had 
been carved out of -the said 5o Bighas odd-of land and which had 
been formed into an independent tenancy, an illegal rent, namely, 
Rs. 5-15-5 gandas had. been imposed by the landlord. 

On. the last mentioned question as fo whether the rent of 
Rs. 3-15-5 gandas had been ilfegally -imposed upon the.said tenancy 
of ır Bighas I.do ‘not express any opinion, for that’ point is not 


~ material on the view that Iam taking of this matter. In fact, ina 


part of the judgment the learned Subordinate Judge has expréssed 
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the view that ifthe tenant had not established dispossession -he 
would have granted the plaintiff a decree at the rate of Rs. 5-15-5 
gandas. 

I think this appeal ought to be disposed of on the basis of the 
second defence which the tenant took. The tenant had indicated 
in his written statement the manner of dispossession, that is to say, 
that the landlord had dispossessed him by turning him out of that 
piece of land on which the latter had established a Hat. -The speci- 
fic plot is indicated in the settlement record ; it is Dag No. 15 of 
Mouza Alinagore. The learned Subordinate Judge was therefore 
not right in saying that the piece of land from which the plaintiff 
had dispossessed her tenant cannot be identified. His finding is 
that there was forcible dispossession of the tenant by the _ plaintiff 
landlord from a portion of the land of the amalgamated teaancy, 
that is to say, the tenancy of r9 Bighas which was created asa 
result of the amalgamation of the two tenancies comprising respec- 
tively 11 Bighas and 8 Bighas. ‘That finding is a finding of fact and 
is binding on me. But the further finding of the learned Sub- 
ordinate Judge that there are no materials to indicate from which 
plot the tenant, has been dispossessed is not correct. As, I have 
pointed out, the Settlement Record on which the defendant himself 
relies indicates the plot, that is to say, plot No. 15 of Mouza 
Alinagore. That plot was in the tenancy comprising an area of 
11 Bighas for which there was separate assessment of rent. It was 
not within the tenancy of 8 Bighas for which the rent had been 
assessed at Rs. 2. At the time of the amalgamation there was no 
enhancement of the tent of that tenancy. ) 


Under these circumstances the question is whether the whole 
rent isto remain suspended or only the rent which had been 
assessed in respect of the 11 Bighas which formed a separate 
tenancy before amalgamation till possession is restored by the land- 
lord. Inmy view there cannot be total suspension and plaintifi's 
suit cannot be dismissed ## /ofo. Inasmuch as she has dispossessed 
the tenant from a portion of the 11 Bighas which was the subject- 
matter of a separate tenancy of 11 Bighas before amalgamation and 
on which rent was assessed separately she cannot get the rent which 
had been assessed on the said 11 Bighas of land. Whether that 
assessment was legal or illegal does not accordingly arise. But she 
is entitled to the rent of Rs. 2. which was separately assessed for 
the land of Mouza Kaylabad and which formed the subject matter 
of a separate tenancy at a rent of Rs. 2. The fact that there was an 
amalgamation of the two tenancies later on would not in my opinion 


* 
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make any difference. No doubt after the amalgamation there was 
one tenancy in the eye of law comprising an area of 19 Bighas 
distributed over both the Mouzas Alinagore and Kaylabad, but for 
the purpose of considering the question of abatement of or suspen- 
sion of rent that fact foes not matter. The view I take is supported 
in principle by the decision in the case of Dwarka Nath Mondal v. 
Sri Govind Choudhury (t). There one tenancy was createdin respect 
of many parcels of land described in different schedules of the 
. Potta but in assessing .the total rent the different schedules were 
assessed separately, that is to say, there was an indication in the 
Potta as to how the total rent was arrived at. The landlord dis- 
possessed the tenant from the lands of one of the schedules only. 
It was contended by the tenant that the entire rent as mentioned in 
the Potta was suspended, But this Court held that the tenant was 
entitled to get abatement only of so much of the rent which had 
been assessed in respect of the lands of that schedule from a part 
of which the tenant had been -dispossessed. Relying upon the 
principle formulated in that case I hold that the plaintiff is only 
entitled to get rent at the rate of Rs. 2 per year till she restores 
possession to the tenant of Dag No. 15 of Mouza Alinagore. She 
would also get proportionate cess but I do not allow damages. 

The result is that this appeal is allowed in part. The plaintiff 
will get a decree for rent with proportionate cess for the period 
in suit. 

The parties will bear their respective costs in this Court but 
the plaintiff will be entitled to proportionate costs in the Court of 
firstinstance and of the Court of appeal below. l 


A.T.M. 7 : l l Appeal allowed in part. 
(1) A. L R. (1920) Cale. 130. 
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Before Mr, Justice T. J. Y. Roxburgh and Mr 
Justice A. S. M. Akram. 


- 


Cwi. SHEBAIT OF SRI SRI BRINDABAN JIU THAKUR— 


1942. . 'BROJA BHUSAN SARAN DEV GURU AND on 
, pd Q. HIS DEATH HIS HEIR AND LEGAL REPRESENTATIVE, 
Tes MaAHANTÁ SRI SUKDEV 
- SARAN Dev 


v. 


RAJA NRIPENDRA NARAYAN CHANDRADHVARJEE 
AND OTHERS.* 


Jurisdiction--Land Acquisition Act (I of 1894), sections 6, g—Description, 
wrong— Vital character—Notice, service of. r 
Where there is not the slightest ambiguity or doubt as to what land was 
proposed to be acquired and this was exactly the same land that was acquired, 
the only error arose from the question whether the boundary line between the 
two districts lay to the north or the south of the specific and definite land 
mentioned in the declaration under -section 6 of the Land Acquisition-Act and 


actually acquired; the subsequent proceedings in the acquisition are operative 
and valid. 


Harish Chinder Neogy v. .The Secretary of State for India in Council (1) 
and Gajendra Sahu v, The Secretary of State for India in Council (2) dis- 
tinguished. 


The failure to Issue notice under section 9 of the Land Acquisition Act does 
not nullify the subsequent land acquisition proceedings to the extent that the 
"Government's title by acquisition failed. 


Appeal by Defendant. 


Suit for declaration of title and for possession. 


Dr. Sarat Chandra Basak, Messrs. Gopendra Nath Das and 
Kshetra Mohan Chatterjee for the Appellant. 


. Messrs. Amarendra Nath Bose and Sailendra Nath Banerjee 
for the Respondents. 


The judgment of the Court was as follows : 


June, 9 The plaintiff, Zemindar of Maliara, sued for a declaration of- 
his title to 160 bighas of land in Schedule Kha in the bed of the 
river Damodar, south of Mouzas Dhunara and Pursha, for posses- 


*Appeal from Appellate Decree No. 445 of 1940, agninst the decree of S. 
K, Haldar, Esq., District Judge of Bankw& dated the 16th December, 1939; 
affirming that of Babu Sitesh Chandra Sen, Subordinate Judge, Bankura dated 
the r5th May, 1939. - 


(1) (1907) 11 C. W. N. 8j. (2) (1998) 8 C. L. J. 39. 
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sion and for an injunction as well as for mesne profits. Out of ew 
this total area, 34.72 acres had been acquired in 1927 on account 1942. 
of the Calcutta Chord Railway and had Subsequently been trans- Mahanta Sri Sukdey 
ferred to defendant No. 1. "€ SEDE Dev 

The trial Court decreed the plaintiffs suit with the exception — Ra:a Nr pendra 
of a strip of rr bighas as shown in Ex. A A and- his decision bas Narayan Chandradh- 

: . : e, F OEE varjee 

been upheld with a slight modification on appeal to the District — 
Judge of Bankura. Defendant No. 1 appealed. : 

Before the lower appellate Court, four points were urged and 
the same four points have been discussed in this Court. The 
plaintiffs main grievance was that the land acquisition proceedings 
in 1927 were void and without jurisdiction because, first, the 
declaration required under section 6 of.the Land Acquisition Act 
of 1894 gave a wrong description of the land to be acquired and 
in particular showed the lands as being in the district of Burdwan 
whereas in fact they are in the district of Bankura, and secondly 
because the notices under section 9 of the said Act had not been 
properly served. The lower appellate Court has found that in 
fact the bulk of.the lands acquired lay within the district of Bankura s 
because the boundary line between the district of Bankura and 
the district of Burdwan is the northern bank- of the river Damodar 
at this point and the acquifed land lay south of that line within 
the river bed. The Court, therefore, held that the declaration 
had been issued in mistake and that on account of this vital mistake 
in the declaration the Local Government had no jurisdiction 
under sub-section 3 of-section 6 of the Act to acquire the land. 
The lower appellate Court further found that-the Collector in 
-issuing the notice under section g ought to have known of the 
interest of the Zemindar.of Maliara in the bed of the river and, 
therefore, in >the land proposed to be acquired, and that the 
refusal to give notice to him .amounted to -wilful perversity and 
that therefore, the land acquisition proceedings and the award were 
illegal on account. of these irregularities, ; 


The other. two points discussed related to the. question òf res 
- judicata which ayises out of the effect of a previous suit- being 
Title Suit No. 30 of rgr1, by the plaintif against the Secretary of 
State for India in Council in regard to the assessabdility of the bed of 
.the river Damodar, and lastly, there arises the question whether 
the plaintiff has otherwise established his title to the suit land. 
In our opinion, it is clear that the boundary between thé dis- 
trict of. Burdwan.on the north and Bankura-on the. south has in 
„fact been the northern: bank of the river Damodar -since the ‘1st 
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July, 1871, when a notification to this effect was issued under the 


provisions of the Bengal Districts Act of 1864.° This notification 
was proved as Ex. 17 in the case and is referred to-in the 
judgment of the learned District Judge, but he: refers to itonly as 
a notification fixing the boundary of sub-dfVision of Raniganj. 
He appears to have failed to appreciate that it is the fundamental 
document in this case so far as concerns the question of the boun- 
darles between the districts. He has discussed at considerable 
length a mass of irrelevant matters appearing to him to have a 
supposed bearing on the question of the correct boundary between 
the two districts but it would seem tbat, possibly owing to the 
ignorance of the parties themselves, it was not drawn to his notice 
that the boundary line between the cistricts is determined by the 
notification made under the Act above referred to arid that the 
notification (Ex. 17) was actually the operative order of the Govern 
ment determining exactly what the boundary lineis. There have 
been subsequent notifications on the subject of the boundary line 
of the districts of Burdwan and Bankura as appears ftom the Bengal 
Statutory Rules and Orders ; one was issued on the 27th Septeni- 
ber, 1879, and the subsequent one has been issued after proceedings 
of acquisition: on the 21st January, 1929 ; but neither of these 
affects the present question. The learned District Judge bas, how- 
ever, reached the same finding. 

Section 6 of the Land Acquisition Act requires thàt the decla- 
ration issued by the Provincial Government and published in the 
Official Gazette shall state the district or other territorial division 
in which the land is situate, the purpose for which it is needed, 
its approximate area, and, where a plan shall have been made of 
the land, the place where such plan may be inspected. The 
purpose of this declaration appears to be to give widespread notice 
of the general character both as to the land to be acquired and 
the purpose for which the acquisition is to be made. It to be 
noted that, although the lower appellate Court has laid: great stress 
onthe requirement that the district within which tlie land lies 
shall be stated, a literal compliance with the terms of the- section 
would give information to little value. Had it been- stated, for 
instance, in the declaration that it was proposed to acquire 34°72 


acres of land within the district of Bankura, although'the descrip- 


tion would have been accurate as regards the district, it would have 
had little substantial utility from the point of: view of any person 
interested in the actual land to be acquired, and it would: certainly 
have been far less informative than the declaration actually- made, 


v 
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In our opinion, no significance of any vital character apper- , EIE 
tains to the, requirement in the section that the district shall be 1942. 
mentioned. The actual words are, "the district or other territorial Milanta Ser Sulkdsy 
division". . It is certain that any one who had any interest in the saa es 


actual land here pfoposed to be acquired, particularly anyone Raja Neipehdea 
connected with the estate of the zemindary of Maliara, would have Naray p 2 
known at.once that this declaration related to- land in which he qe 

was intetested. "The.land is described specifically as being in 
the bed of the river.Damodar which is strictly accurate. It is 
also described as being bounded on the north by certain plots 
of Mouza Dhunara and Mouza Pursha and on. the east, south and 
west by -the .Damodar river. This is strictly accurate. On the 
other hand, it i$ said that this land is itself in the river Damodar 
and Pergana Shergorh, district Burdwan, whereas in fact it is, 
with the exception of the rr bighas referred to above just to the 
south of the border line between the two districts and of the 
Mouza Dhunara and Pursha. As we have seen, there is no real 
difficulty in ascertaining the exact boundary land of the two dis- 
tricts.to anyone who. knows where to look for the. information. 
‘On the other hand, the lower Courts have made some heavy weather 
in trying to ascertain what the boundary line was and there is no 
matter for great surprise in the circumstances that whoever is 
responsible for -the declaration might have been in doubt as to 
where the line, lay, whether to the north or the middle or the 
south of the river Damodar, In fact, there was this doubt, and it 
led to a slightly inaccurate form of declaration being made, but 
this can be no reason in the circumstances, in our opinion, for 
holding the whole of the subsequent proceedings -in acquisition to 
be inoperative and void. 

. Mr. Bose who appears on behalf of the respondents has been 
at some pains to endeavour to find some authority bearing on the 
subject. The nearest«hat he has been able to quote are cases 
where it has been held that where a wrong boundary of the actual 
land proposed to be acquired has been given as in the case of 
„Harish  Chunder, Neogy v. The Secretary _ of State for India tn 
Council (1), so that land not within the boundary was acquired or. 
where, as in the case of .Gajendra Sahu v. The Secretary of State 
for India in Council (4), the land actually ‘acquired was a portion 
of the land to the north of & certain building whereas the land 
referred to in the declaration was land to the south of the same 
building, the acquisition is ineffective. In both these cases, there 


- (t) (1906-07).11 C. W. N. 875. (a) (1903) 8 C, L. J. 59. 
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was an error in regard to the actual land acquired. In the present 
case, there is not the slightest ambiguity or doubt as to what actual 
land was proposed to be acquired and this was exactly the same 
land that was acquired. The only error arises from the question 
whether in fact the boundary line between the-*two districts lay to 
the north or the south of the specific and definite land mentioned in 
the declaration and actually acquired. The present case is, there- 
fore, of quite a different character from the cases cited above. ` 

We, therefore, cannot agree with the decision of the lower appel- 


late Court in regard to this point. 


Next, as regards the objection on the ground that the notice 
under section 9 was defective. This objection has two aspect 
first, that the notice under section 9 (1) was defective in & similar 
way to the declaration under section 6 in that the wrong district 
was mentioned and, secondly, and more substantially that the 
notice requiied under sub-section 3 was not served on the plaintiff. 
As regards the first part, what has been said above, section 6 will 
cover this. As regards the second, itis to be noted that.the lower 
appellate Court has not actually found that it was known or be. 
lieved that the ‘plaintiff had his interest, but merely that it ought 
to have been-so known or believed. The plaintiff'8 predecessor is 
shown as in possession of the bed of the river in the zero khatian 
of the Record of Rights which is the only one relating thereto, 
and one would have certainly expected that the Collector in charge 
ofthe acquisition proceedings would have issued notice on him 
on the basis of this, There are other reasons given in the judg- 
ment of the lower appellate Court to reinforce that expectation. 
Nevertheless, itis clear that the notice was not issued and the 
only question is whether the failure to do so must nullify the sub- 
sequent proceedings to the extent that the Government's. title by 
acquisition would fail. : 

Considering the scheme of the Act, that the main question that 
can be agitated by a person to whom notice might be given was 
merely the amount of compensation, and that any such person 
still has reserved to him under section 31 a8 right to claim from. 
the person actually receiving compensation any amount to which 
he may consider himself entitled ; considering further. the difficul- 
ties likely to arise if every failure to comply with the details of.the 
proceedings of acquisition is to rendemthem null and void we can 
see no 1eason to think that the failure to give this notice must be 
given such importance that the provisions must be. held to be.of 
a highly mandatory character such as that- the’ failure to’ follow. it 
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will render the visis proceedings sil and. void and inoperative. 
We are, therefore, unablé to agree with the finding of the lower 
appellate Court on«this point. — 

„As regards the s guestion of res judicata raised, joug it is 
elaborately « discussed in the judgment of the learned District Judge, 
Dr. Basak who has appéared on behalf of the appellant had no 
answer to offer to the very simple point which disposes of this 


completely, namely, that the suit between the plaintiff and the - 


Secretary of State for India in Council was not inter partes. Defen- 
dant No. r, the present appellant, can take no advantage of the 
decision therein. It is not necessary to consider the more difficult 
question as to- what exactly the nature of the decision in that 
previous Title Suit No. 3o of rorr was. We may assume that the 
decision was such as to put the plaintiff out of Court here if in fact 
‘it were res judicata. 

The last point is as to whether the plaintiff bas succeeded in 
establishing his title to the suit lands other’ than those which are 
the subject matters of the land acquisition proceedings. There 
is a finding of fact in his favour on this point by the lower 
appellate Court and Dr. Basak on behalf of the appe Nani does not 
caine this finding. 

` So far as can be ascertained from the seed, the land awarded 
to the defendant by the decree of the trial Court as shown in 
Ex. AA, or awarded by the decree as modified by the lower 
appellate Court in directing that the boundary line will be the 


- revenue survey line relaid on the locality, will abut.on the land 


now awarded by the effectof the present decision. Mr. Bose on 
behalf of the respondents, however, desires that he may have an 
opportunity of having the revenue survey line relaid in case it 
imay bappen that a strip of land is left between this line on the 
north and the northern boundary of the acquired land on the south. 
We see no objection to this, and if, in fact, there be such a strip of 
land the defendant is not entitled to it. 


The result is that this appeal is allowed so far.as regards.the 


lands included within the land acquisition proceedings of 1927. 


The plaintiff will therefore, obtain a decree for the suit lands. 


excluding these acquired lands and also excluding lands to the 
north of the revenue survey line as relaid in the locality ; but 
including the land, if any, foufnd to lie between the revenue survey 
line on the north and the northern boundary of the acquired ius 
. Each paty. will bear its own costs throughout. ” 

P. S. 2s s 7 Appeal allowed in fere 
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` ORIGINAL CIVIL 


Bon Mr. Justice Ñ. G. A, Edgley, Mr. Justice. 
A. N. Sen and Mr. Justice 
4. S. M. Akram. 


-SURENDRA NATH DUTT 
v. 


\ "E MALATI 
alias | i 
BABY DUTT AND ANOTHER.* 


Dissolution of marriage—Transfer of suit, from one District Court to another— 
Jurisdiciion—High Court, in iis original side—Cods of Civil Procedure (Act 
V of 1908), section 24 and Indian Divorce Act (IV of 1869 as amended by Act i 
XXV of 1926) section 8—Original Side Rules, Chapter 35A, L. R. 44, 46. 
Section 24 of the Code of Civil Procedure has no application to the applica- 
tion for transfer made to a single Judge trying Divorce suit in the High: Court in 
its Original Jurisdiction, Such applications are governed, by section 8 of the 
Indian Divorce Act. 


Rules framed by the High Court under the provisions of section 62 of the 
Indian Divorce Act'cover applications for transfer under section 8 of the said 
Divorce Act. The order for withdrawal of a case from the Court of one District 
Court to another District Court must be made by a Judge on the Original Side of 
the High Court competent to try the suit under the provisions of the said Act. 


The Judge on the Original Side of the High Court while ordering withdrawal 
of case from one District to another can under section 8 of the Indian Divorce Act ` 
Order issue of commission for the examination of witnesses, which would be 
governed by rules relating to commissions contained ia Chapter XXIV of the 
Original Side Rules. 


By an order passed by Mr. Justice Sen, sitting on its Original Side of High 
Court in its Matrimonial Jurisdiction a sult for divorce was transferred from 
the District Court of Mymensingh to the District Court of 24-Parganas to-be 
tried along with a sult for maintenance filed by the respondent in the said suit. 
The District Court of 24-Parganas passed a decree for dissolution of marriage: 

- Held, that Mr. Justice Sen had jurisdiction to transfer the suit from the Court 
of the District Judge of Mymensingh to the Court of the District Judge of the 
24-Perganas. 

Proceeding by Husband-Petitioner. 


Confirmation of decree for dissolution of marriage under 
section 17 of the Indian Divorce Act. 


* Divorce Suit No. 47 of 1940, fromthe order of the District pos of 
24-Parganas, dated the 17th iac 1941, 


- 
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The material facts will appear from the judgment. 
Messrs. Surita and B. K. Das for the Petitioner. 
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“Messrs. Anil Chandra Roy Choudhury and Smriti Kumar Roy Bondi Nath Dutt 


Chowdhury for the Opposite Party. 
Mr. S. M. Bose sand Mr. Meyer (Amicus Curis). 


C. A. V. 
The following judgments were delivered : 


Edgley, J. :—In this case the learned District Judge of the 
24-Parganas by his order, dated the 17th of September, ‘1941, has 
‘directed that the marriage of the petitioner, Surendra Nath Dutt, 
‘with his wife, Malati alias Baby Dutt, be dissolved subject to con- 
firmation by the High Court. The matter has accordingly come 
before us under section 17 of the Indian Divorce Act for confirma- 
tion of the order passed by the learned Judge. 

The admitted facts of the case are as follows :— 

Surendra Nath Dutt went through a form of marriage in 1919 
with a lady named Indubala Das. This marriage appears to have 
been solemnized according to Hindu rites, but, in spite of this fact, 
. the petitioner and Indubala went through a further form of marriage 
on the 3rd of August, 1920 under the provisions of Act III of 1872. 
On the 2nd of September, 1938 Indubala Das, on the allegation 
that she had become a convert to Islam, filed a plaint in the Court 
of the third Munsiff of Alipore in. which she asked for a declaration 
to the effect that her marriage with Surendra Nath Dutt stood dis- 
solved by reason of her conversion to Islam and disinclination on 
the part of her husband to be converted to Islam. The case was 
- uncontested before the learned Munsiff and, on the 21st of Septem- 
ber, 1938, Indübala obtained an ex parte decree which purported 
to dissolve: the marriage relationship between the parties to 
the suit. 

Towards the end of 1939 the petitioner was introduced to the 

respondent and a marriage "was arranged between them. On the 
18th of January,-1940, the parties went through a form of marriage 
. under Act III of 1872 and, on the rst of . August of the same year, 
the petitioner filed a petition for divorce in the Court of the District 


judge of Mymensingh onallegations to theeffect thatthe respon- 


-dent had committed adultery on various -occasions with the co- 
respondent, Jyoti Prakash alas Thandu Ghose. In paragraphs r 
‘and 2 of his petition he alleged that he had been lawfully married 
to Malati Dutt on the 18th pf January, 1940, and that he was domi- 
ciled in British India. These statements were admitted by the 
‘respondent in paragraph 4 of ‘her written statement "which was filed 
on the 3rd of January, 1941. 


Malati. 


May;,2g. 
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: In the meafitime the respondent, Malati. Dutt, had applied to 
this Court in its Extraordinary Original Civil Jurisdiction “under, 
Clause 13 ofthe Letters Patent, read with section 8 of the Indian 
Divorce Act, to the effect that the pending divorce suit might be 
transferred to the High Court to be tried witha maintenance suit 
which had been filed by her against her husband. A Rule with 
reference to this matter was issued by Mr. Justice Panckridge-on the 
r4th of August, 1940, and this Rule was heard by Mr. Justice Sen 
on the 3rd of September, 1940. The learned Judge by his order 
directed that the suit should be transferred from Mymensingh to 
Alipore to be heard by the District "Judge of the 24-Parganas and 
further ordered that a writ of commission should issue authorising 
the District Judge of Mymensingh to examine certain witnesses 
at Mymensingh, the commission being made returnable to the 
Court of the District Judge of the 24-Parganas. Certain objections 
were raised before the learned District Judge of Mymensingh 


-with reference to the question whether Mr. Justice Sen had, juris- 


diction to issue the commission and a complaint was also made 
to the effect that the respondent’s Counsel was not allowed a sufi- 


‘cient opportunity to cross-examine the witnesses. These objec- 


tions were overruled by the learned District Judge and the records 
ofthe divorce suit were duly transmitted to Alipore. A further 


_objection was taken at Alipore as regards the jurisdiction of that 


Court to try-the suit and this point was decided against the res- 
pondent on the roth of February, rg41. This Court was then 


, moved under section 115 of the Code of Civil Procedure against 


the order of the learned District Judge of the a4-Parganas, . dated 
the roth of February, 1941. Tbe matter was heard in due course. 
by Mr. Justice Mukherjea and Mr. Justice Roxburgh who held on 
the 22nd of May, 1941, that “it is nota case of a lack of inherent 
jurisdiction. The utmost that can be said is that the jurisdiction 
was not invoked. or exercised in the right way". The learned 
Judges further expressed the opinion that as no final order had 
yet been passed in the .suit "it would be open to the petitioner to 
raise the question of jurisdiction if she is so advised if any decree 


.fordissolution of marriage is at all passed in this case and the 
. matter comes up for confirmation before this Court under the.. 


provisions of the Indian Divorce Act". The records were then 
returned to the Court of the learned District Judge of the 24+ 
Parganas who took further evidence in the matter and pronounced 
judgment in favour of the petitioner on ee Hu of eee 
ber, 1941. 
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When this matter first came before us for hearing Mr. Roy 
Chowdhury on behalf of the respondent indicated to us that one 
of the.main points which he proposed to argue was that the peti- 
tioner’s first marriage was still subsisting and that the decree of 
the learned Munsif qf Alipore, dated the arst of September, 1938, 
was not binding on his client. The learned Advocate informed 
us that in support of this argument he proposed to rely on -the 
decision of this Court in the exercise of its Original Matrimonial 
Jurisdiction in the case of Noor Jehan Begum v. Eugene Tiscenho 
(1). In that case the main point argued on behalf of the plaintiff 
in the Court of first instance was that, whatever her domicile might 
be, after refusal by her husband to adopt Islam after her conver- 
sion to that faith, the plaintiff was entitled to a declaration to the 
effect that her marriage with her husband stood dissolved in accor- 
dance with the principles of Mohammedan Law which she had 
adopted as her own. Mr. Mazumdar, who appeared for the plain- 
tiff, admitted that such a declaration would not operate as a judg- 
ment in vem having regard to the provisions of section 43 of the 
"Specific Relief Act. He ‘also admitted that it would not possess 
any extraterritorial validity. The decision was to the effect that 
the plaintiff could only obtain a decree for divorce according to 
the Zx fori of her husband's domicile and that the rule of Moham- 
medan Law on which she relied must be regarded as obsolete and 
contrary to public policy. When Eugene Tiscenko’s cáse came 
before the Court of Appealon the rgth of December, 1941, (2) 
‘their Lordships decided that, as the parties were not domiciled 
in India, this Court had no jurisdiction to- entertain the procee- 
dings. It was not therefore necessary to .come to any final con- 
clusion with regard to those provisions of the Mohammedan Law on 
-which Mr. Mazumdar had relied in the first Court. 

After Mr. Roy Chowdhury had indicated the position which 
he proposed to adopt with regard to the decree of the learned 
Munsif, dated the 21st of September, 1938, we considered that 
an adjournment should be granted for the purpose of enabling the 
husband to appear in the further proceedings im this Court if he 
desired'to do só. We also asked Mr. S. M. Bose to appear as 
-amicus curiae in view of the importance of the point of law which 
had been raised.. The further hearing of the matter was conse- 
quently adjourned until the 27th April, 1942. 

On the 27th April, 1942, Mr. Surita appearing on behalf of the 
* (1) (1941) 45 C. W. N. 1047 ; 74 C. L. J. 212. 

(2) (1941-42) 46 C. W. N. 465 ; 75 C.-L. J. 242. 
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petitioner, Surendra Nath Dutt,* contended that, although his 
client and his first wife had gone through a second form of marriage 
in 1920, under the provisions of Act- III of 1872, nevertheless the 
only effective marriage between them was that which had been 


‘contracted in r919. He-argued that the judgment of the learned 


Munsif of Alipore, dated the.2rst September, 1938,. operated as 
a judgment in rem, that thereafter the petitioner had contracted a 
lawful marriage with the respondent and that on the facts proved 
his client was ‘entitled to a decree for the eee of the second 
marriage. 


Mn S. M. Bose as amicus curiae maintained that, on the :evi- 
dence as it stood, it was difficult to come to a ‘clear finding on the 
question whether Surendra Nath Dutt and Indubala Das had been 
lawfully married in 1919 according to Hindu rites or whether the 


only effective marriage between them was that which had been 


celebrated on the 3rd of August, 1920, under the provisions of 


- Act III of 187a. The, position which he adopted was that, if 


Surendra Nath Dutt and Indubala Das were lawfully married 
under Act III of 1872, the marriage could not be dissolved "by :a 
decree passed by a Munsif and any such decree purporting to 
dissolve the marriage would have to be regarded as a nullity. Tf, 
on the other hand, the petitioner and Indubala were lawfully 


mariied in 1919, according to Hindu rites he maintained ‘that the 


decree of the learned Munsif, dated the 2zst of September, 1938, 
would not operate as a judgment in rem binding on the respondent, 
in view of the provisions of section 41 of the Indian Evidence Act 
and section 43 of the Specific Relief Act. The respondent, there- 


fore, would be at liberty to contend that, as far as-she was con- 


cerned, the first marriage still subsisted and to argue on the basis 


-of the decision in the case of Moor Jahan Begum v. Bugene Tiscenko 


(1) that no Court can validly dissolve a marriage merely on the 
ground that the wife had bécome a convert to Islam and that her 
husband had refused to E that faith it had been Presented to 
him. 

Mr. Roy Chowdhury's contention was of a threefold "nature. 


Inthe first place, he maintained that Mr. Justice Sen's. “order, 
dated the 3rd of September, 1940, transferring the divorce suit from 


Mymensingh to Alipore was without jurisdiction. He next ‘con- 


tended that no valid marriage had been ~ contracted "between 


Í Surendra Nath Dutt and Malati Dutt in view of the fact that the 


learned Munsif of Aliporé had no jurisdiction to ‘dissolve a alae 
(1) (1941) 45 C. W. N. 1047 ; ;74 e L. Y. 212. . : 
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under Act TI] of-1872 and that, if -an effective marriage between 


Surendra Nath Dutt and Indubala Das had been performed accor- 
ding to Hindu rites, the decree of the learned Munsif, dated the 
21st of September, 1938, could not operate as a judgment in rem. 
Finally, he contended that he would be ina position to show that 
the alleged acts of adultery had not been proved. At this stage 
it may be noted that all the parties concerned expressed their 
willingness that the question of Mr. Justice Sen's jurisdiction to 
transfer the divorce suit from Mymensingh to Alipore should be 
decidéd by this Bench as: this. question had not been expressly 
raised at the time when the learned Judge made the order. 

Having regard to the considerations which had been placed 


before us on the 27th April, 1942, we adjourned the further hearing. 


of this matter until the 21st of May, 1942 in order that further 
evidence might be given by the parties with regard to the first 
marriage alleged to have been contracted between Surendra Nath 
Dutt and Indubala Das. 

On the 2:st May, 1943, Mr. Surita filed a copy of the Regis- 
trar's certificate in respect of the marriage contracted between 
Surendra Nath Dutt and Indubala Das. under Act III of 1872 on 
the 3rd of August, r920. He maintained, however, that any 
further evidence should not be taken at the present stage of the 
proceedings because his client had alleged and proved a de facto 
marriage in 1919, which had’ been solemnised according to Hindu 
rites, This marriage was admitted by the respondent in para- 
graph 4 of her written statement which had not been amended and 
he maintained that the petitioner would be gravély prejudiced if the 
respondent were allowed now to RM a position inconsistent with 
her pleadings. 

On this point Mr. Roy Clovis: maintained that the fact of 
Surendra Nath Dutt’s first marriage was only disclosed in the peti- 
tioner’s evidence before Mr. Lethbridge on the 19th of Septem- 
ber, 1941, after she had filed her written statement and that, in 
any event, he was entitled to raise the question of the illegality of 
the second marriage as a point of law. On a reference to the 
record, however, we find that the first marriage was disclosed ih 
Surendra Nath Dutt’s evidence before the Commissioner ut Mymen- 
singh or the roth of September, 1940,—long before’ the date of 
the respondent’s written stftement which was not filed until -the 
3rd of. January,: 1931. . Had she desired to:impugn the -validity of 
her marriage-with the petitioner, she had ample opportunity to. do 
go. but she allowed the case. to go to.trial with an admission that 
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her marriage with Surendra Nath Dutt was- subsisting and lawful. 
Further, she sued the petitioner for maintenance in this Court on 
the footing that she had contracted a valid marriage with him. At 
no stage in the proceedings has she filed an application to the 


` effect that she might be permitted to alter or &mend her pleadings . 


in accordance with the provisiogs of Order 6, rule 17 of the Code: 
of Civil Procedure. If she had expressly assailed the validity of 
her marriage with the petitioner, the latter might’ conceivably have 
chosen to sue fora declaration of the nullity of his maraiage with 
the respondent, but for him to do now would involve him in com 
siderable costs. In any event, we are satisfied that the evidence 
already on the record is sufficient to show prima facie thata de 
facto marriage under the provisions of Act III of 1872 was com 
tracted between the parties on the 18th of” January, 1940, and this 
being the case, the onus would lie on the respondent to show that 
this marriage was unlawful either by reason of the fact that a ` 
marriage contracted in 1919 was still subsisting and had not been 
legally dissolved or that the subsequemt marriage between the 
petitioner and his first wife, which was solemnized on the 3rd of 
August, 1920, had not been dissolved by a Court of competent 
jurisdiction. Having regard to these circumstances we are of 
opinion that the respondent at the present stage of the proceed- - 
ings cannot be allowed to resile from the position deliberately 
adopted by her in her written statement in which she had admitted 
the validity of her marriage with the petitioner. Before the case 
went to trial the petitioner was entitled to a full knowledge of any 
intention which the respondent may baye had to impugn the validity 
of her marriage with him. To allow her now to resile-from the 7 


` position which she had adopted in her pleadings would materially - 


prejudice the petitioners position and we are, therefore, not 
prepared to allow her to raise any points of law or of fact incon- 
sistent avith the admission contained in her written statement to 
the effect that she had been lawfully married to the petitioner on 
the 18th of January, 1940. The question which have been raised 
by Mr. Roy Chowdhury are of course of far reaching importance 
with reference to the law of marriage. Their final solution isa 


. matter of urgency but, on the facts of the present case, further con- 


sideration of those questions must be postponed until a more suit- 
able occasion arises, i * 

The next point to be considered is whether Mr. Lethbridge had 
jurisdiction to try the divorce suit by reason of its transfer to his 
Court under Mr. Justice Sen's order, dated the 3rd of September; 


-— 
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1940. On this point Mr. Roy Chowdhury has adopted the argu- 
ments which appear to have been addressed to Mr. Justice 
Mukherjea and Mr. Justice Roxburgh by Mr. S. N. Banerjee when 
this matter came before this Court in its Civil Revisional Jurisdic- 
tion in May, 194r. [Malati Dutt v. Surendra Nath Dutt (1)]. 
He maintained that the power to transfer a case from one Court to 
another Court subordinate to the High Court can only be exercised 
by a Bench on the Appellate Side under rule 3, Chapter III, part I 
of the Appellate Side Rules, which is to the effect that “Civil 
business arising from the districts of each Group shall be laid 
before the Division Court appointed by the Chief Justice to deal 
with such business". He also relied on section 24 of the Code of 
Civil Procedure, which empowers this Court to transfer suits to 
any Court subordinate to it and argued that the Court of the 
District Judge of the 24-Parganas can only be regarded as subordi- 
nate to this Court in its appellate jurisdiction. 

The legal aspect of the question was discussed at some consi- 
derable length in Mr. Justice Mukherjea's judgment in the case 
of Malati Dutt v. Surendra Nath Dutt (1) cited above. The 
learned Judge pointed out that the provision contained in Part I, 
Chapter ITI, rule 3 of the Appellate Side Rules “is very general 
in its expression and does not specifically cover a case of this 


description”. He went on to say that “Mr. Justice Sen obviously . 


proceeded upon the assumption that the present case is governed 
by rule 44, Chapter 35A of the Original Side Rules * * * We 
think that in these doubtful cases where the rules themselves are 
ambiguous it would not be just or proper on our: part to exercise 
our powers of revision under section rr5 of the Code of Civil 
Procedure and treat the proceedings before the District Judge of 
Alipore as being initiated without jurisdiction”. 

Section 8 of the Indian Divorce Act contains an express provi- 
sion enabling the High Court, whenever it thinks fit, to remove 
and try and determine as a Court of Original Jurisdiction any suit 
or proceeding instituted under this Act in the Court of any District 
Judge within the limits of its jurisdiction under this Act and also 
to withdraw any such suit or proceeding and transfer it for trial or 
disposal to the Court of any other such District Judge. Section 45 
‘of the Act provides that ''subject to-the-provisions herein contained 
all proceedings under this Act between party and party shall be 
regulated by the Code of Civil Procedure”, ` It, therefore, follows 


(1), (1941) 45 C. W.-N. 916, q 
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that as the Act contains an express provision regulating the-transfer. 
of a suit from the Court of one District Judge to that of another 
District Judge, section 24 of the Code of Civil Procedure can have: 
no application.- i 


Certain rules have been framed by the High Court under the 


- provisions of. section 62 of the Indian Divorce Act and these rules 


are contained in Chapter 35A of the Original Side Rules. Most of 
these rules relate to cases under the Indian Divorce Act, which are 
triable by the High Court on the Original Side in its Matrimonial 
Jurisdiction under section 10 of -the Indian Divorce Act. Rule 44, 
however, relates to the procedure to be followed in connection with 
application under section 8 of the Act, Itis headed “ Removal of 
Suits etc.” and is in the following terms :—‘' An application to the . 
High Court to remove a suit or proceeding: under section 8 of the 


Act shall be made by an ex parte application to the Judge on the 


Original Side in open Court fora Rule on the party or parties 
concerned to show cause: against such: removal." Having regard 


_to the express terms of this Rule it may of course be argued that it 


is only intended to relate to a case under the first part of section 8 
ofthe Divorcé Act, in which the High Court is asked to remove a 
case pending before a District Judge and try such case as a Court 
of original jurisdiction. Obviously, such an application would have 
to be made- to a Judge silting singly on the Original Side. But the 
heading of the rule ** Removal of suits etc. ” indicates that it was 
intended also to cover applications for transfer under the second 
part of section 8 of the Divorce Act. It is unreasonable to suppose 
that in framing these iules it was the intention of the High Court ` 
that, ina case in which the best interests of the parties would- be. 
served by transfering a suit to another district instead of to the 
High Court, such parties should be compelled to incur additional 
expenditure by making a further application toa Bench on the 
Appellate Side of the Court. The general scheme of the Divorce 
Act and the Rules framed under that Actis that all matters with 
which the High Court is empowered to dealshould come before 
this Court inits Original Jurisdiction and this* is emphasised by 


"rule 46 of the Rules containéd in Chapter 35A which is in. the 


following terms :—'' In any matter of practice or. procedure which is 
not governed by statute or dealt with. by these Rules the Rules of 
the SIDE Side in respect of like matters shall be deemed to ' 
apply." The only Bench inthe High Court of competent. juris- 
diction to hear and determine a suit under the Divorce’ Act would 
bea Judge sitting singly on the Original Sidej- duly empowered in 


- 


- 
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noted that thé second part of section 8 of the Indian Divorce Act ES 
authorises the High Court to withdraw -a suit and then transfer it, Surendra Nath Dutt 


The implication of ‘the use of the word ‘withdraw’ seers to be that Malat 

this power` can only be exercised in-order to withdraw a suit in the a 

first instance to the Court of a Judge competent to try it. - In other Badgley, F. 
words,. the withdrawal order must be made bya Judge on the 9 


Original Side‘ who would himself be competent to -try the suit under 
the provisions. of the. Indian "Divorce Act. We, therefore, think 
that there can be no doubt that Mr. Justice- Sen had jurisdiction 
to transfer the suit from the Court of the District Judge of Mymen- 
singh-to the Court of the District Judge of the 24-Parganas. 


. Mr. Roy Chowdhury argues, . however, hat. in any event, Mr. 
Justice Sen’s order for the” issue of a writ of commission was 
without jurisdiction. With regard to this point admittedly no 
objection was raised béfore the learned Judge at the time when be 
made the order to the ‘effect that certain witnesses should be 
examined « on commission at Mymensingh. In fact, this part of the ^ 
order seems to have béen in the nature of a consent order. The 
rules which have been framed under section, 62 of the Indian 
Divorce Act are. silent on .the question whether or not a Judge of 
this Court is-authorised to issue commissions for the examination of 
witnesses when à case has been transferred from one District Couit 
to another under the provisions of the second part of section 8 .of 
the Act. We do not think, however, that either the Actor the 
Rules contain any implication to the effect that such an order -would 
be without jurisdiction and, as the learned Judge would certainly : 
have been competent to make such an order ifhe Had removed E 
the case to his own file, it seems to follow that he would also have 

jurisdiction to do so, at the time of withdrawing the case and trans- 

` ferring it. As this is a matter which is not dealt with by the rules 

contained in Chapter 35A of the Original Side Rules, we think that 

rule 46 should be applied and, fhis being the case, "the order with 

regard to the issue of the writ of commission should be deemed to 

be merely complementary and consequential to the order of with- 

drawal and would be governed by-the niles relating to commissions 

contained in chapter 22 of the Original Side Rules. "These points 

must, therefore, be decided fgainst the respondent. 


Finally, Mr. Roy Chowdhury in dealing with the merits of the 
case argues that his client was prejudiced as her counsel had no 
sufficient opportunity to cross-examine the petitioner’s witnesses 
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when they were examined on commission at Mymensingh „and 
further that the charges of.adultery have not been proved. - 


' With regard to the first of these complaints we do not think that `- 


“ ‘the learned Disttict Judge of Mymensingh adopted an unreasonable 


attitude as regards the questions put by Counsel w the petitioners 
witnesses. ye at 


Further, even after Mr. B. B. Chatterjee retired from the case, ` 
the respondent was still represented by a lawyer who was competent 
to continue the cross-examination. It, follows, therefore, that is our 
opinion she has’ sustained no prejudice in connection with this 
matter. uw 

As regards the specifi instances of adultery alleged by the peti- 
tioner we have perused the evidénce and we are entirely in agree- 
ment with the findings of the learned District Judge. The evidence 
was ample and completé and it appéars from the record that, ori the 
15th of September, 1941, learned Counsel for the respondent stated 
that he had, been instructed by his client , to say that she was not in 
a position either. to resist the charges made against her or to make 
good the counter-charges which she had made against the petitioner. 
In these circumstances he asked leave to withdraw, which was 
granted to him. , We are satisfied that the petitioner has succeeded 
_in proving that the respondent has committed adultery with the co- 
respondent. He is therefore entitled to a decree for the dissolution 
of his marriage. . 

In view of the considerations discussed in this judgment we con- 
firm the decree "under section 17 of the Indian Divorce Act. The 
parties will bear their own costs. 


Sen, J. 1—1 agree. i 
Akram, J. :—I agree. 
P. S. > Decree for dissolution of marriage confirmed. 
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pe PRIVY COUNCI in : 


"PRESENT: Lord Atkin, Lord Romsr and Sir Madhavan Nair. 
V ' , BANK OF UPPER INDIA, LIMITED 
LN >= 
ROBERT HERCULES SKINNER AND OTHERS. 


[ON APPEAL FROM THE ALLAHABAD Hion Court]. 


Indian Limifation Act (IX of 1908), section 19 (1), applicability of-~Acknowledg- 
, maent of liability by transferor after transfer of kis DUE seas Sadie by 
-mortgagor after. transfer of his interest, if binds the purchaser. 


The acknowledgment conte nplated by ‘section’ 19/1) of the Limitation Adi 
applies to acknowledgment by a transferor where it has been made before a 
transferee derived his title from the transferor (ackonwledgor). : 

So an acknowledgment made by a mortgagor after he has parted with all 
his interest to the purchaser will not bind the purchaser, even" if such acknow- 
ledgment is given before the time of limitation ran in favour of the mortgagor : 
Belding v, Lane (1) referred tq : 

Surjiram Marwari v. Barhamdeo Pond (a) approved, : 


-  Privy Council Appeal No. 45 of 194t from a. deou of the . 


High Court, Allahabad, varying the decrees o the Subordinate 
Judge, Meerut. . 

Sir Thomas Strangman and’ W. Waltach Mor the Appellant, 

J. M. Pringle for the Respondents. i RI l . 


Their Lords hips’ judgment was delivered b; i 


Lord Atkin: In these cases there are five consolidated : 


appeals from five decrees of the High Court at Allahabad who 
varied decrees of the Subordinate Judge, Meerut, in mortgage suits 
instituted by the appellant. The transactions between the plain- 
tiff bank now in liquidation and the relations. of the respondents, 
and between those relations and the respondents, were numerous, 
and have been the subject of other litigation. But the question 
to be decided on this appeal, the construction of section 19 of the 
Indian Limitation Act, is a simple one, and the point can be 
discussed upon a-concise statement of the facts. At various dates 
between 1904 and 1912 four brothers, cousins of the réspondents, 
executed five mortgages of properties in Meerut, United Provinces 
and in Hissar, Punjab. In one the mortgagors, were the four 
brothers and in four only tw5 of the brothers disposing of their 
two-fifth shares in the properties. Two.of the mortgages were 

(1) (1863) 1 De.G. J. & S. 122. 2E 

(2).(190§) 1 C, Le J. 337-. 
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expressed to be cash credit loans payable after three months’ 
notice, the others were for periods of five and two years respectively. 
The last mortgage was given on November ar, 16:12. On May 
30th, 1914, the four brothers and a sister who between them at 
that date possessed the entire property in thf lands in question 
subject to the mortgages, sold to the iespondent R. H. Skinner 
certain of the mortgaged lands, on the terms mentioned in the 
deed of that date, These properties are allin-the Punjab to which 
the Transfer of Property Act does not apply.. Though some doubt ~ 
bas been expressed on the point by the High Court of Lahore in 
a similar case, also heard on,appeal before this Board, ‘their Lord- 
ships have no diffculty in concluding that this document was inten- 
ded to affect the transfer of the property and should have been 
registered. In fact it was not. Shortly after the execution of the 
document R. H. Skinner was given possession of the properties 
purchased and obtained mutation into his name. In 1924 the 
respondent R. H. Skinner bought under a money decree obtained 
by another banking company against one of the mortgagors a 
share in some of the mortgaged property situate in the United 
Provinces. 


By the terms of the agreement of May 3oth, 1914, it seems to 
have been contemplated tbat R. H. Skinner would ‘pay the agreed 


price to the plaintiff bank in reduction of the mortgages. He did 


not however come to any agreement with the bank, and in 1917 
the vendors commenced a suit against R. H. Skinner seeking specific 
performance of the agreement. This was eventually decreed under 
a judgment of the Privy Council which gave relief to the defendant 
if within six months he made the necessary payments to the bank. 
This he did not do and the decree accordingly remains uncondi- 
tionally in force. 

No interest was paid on the mortgages after May, 1914, but the 
mortgagors from time to time made written acknowledgments to the 
bank. Some question arose as to whether all of these were given 
before the ttme of limitation had run in favour of the mortgagors, 
but their Lordships assume for the purposes of this case they were 
given in time to bind the mortgagors in respect of their personal 
liability for the debt. The latest was given in 1916, and the 
present/suits were instituted on June 24th, 1927. Article -132' 
of the Limitation Act provides that ifa suit to enforce payment 
of money charged upon immovable property the period of limita- 
tion is twelve years from the time when the money sued for be 
comes due. It is obvious that the period of limitation had 
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expired if it had not been for: the- acknowledgments and on that ie 

account the plaintiffs . relied on section 19 (1) of the Limita- oo 

tion Act :— Bank of Upper India 
Sa 


“Where, before tlie pirti of the period vtescibed for a 
suit or applicatione in respect of. any property- or right, an Robert Hercules 
kinner. 
acknowledgment of liability in respect of.such property or right eee 
has been made in writing signed by: he party against whom Lord Atkin. 
such property or right is claimed, Or by some person through — e 
whom he derives title or liability, a fresh period of limitation 
shall be computed from the time when the acknowledgment was 
so signed". : 
The question is whether the —— by a transferor 
in order to.bind the transferee cap be given after the transfer of 
title or whether the section only applies where the acknowledg- 
ment has been made before the transferee. has derived his title 
. from the ac knowledgor. - The matter has been frequently discussed "en 
in the Courts in India with conflicting decisions. Their Lord- .. 
ships have had the adyantage of having the principal decisions 
“discussed before them by. Counsel and have no doubt that “much 
‘can be said on both sides”. . But it_must- be remembered that the 
section is perfectly general, it is- not confined to mortgages ; it 
applies to every form'of property, movable -and immovable ; ànd 
‘it would appear strange that a man in. wrongful possession of' pro- 
perty may transfer it to a bona fide purchaser and that the latter 
is not quieted in his possession -by the lapse of time, but may be 
defeated by acknowledgments made without his knowledge by the 
person from whom he derived title. This is a doctrine which Lord ~ 
Westbury-in | Bolding v. Lane (1) said leads to very extraordinary 
“and alarming consequences.. He was dealing with a suggestion 
that under the Real Property Limitations Act of 1944 an 
acknowledgment of the mortgagor entitled ‘the first mortgagee to 
recover all the arrears of the interest out of the land as against the 
second and subsequent mortgagees who would otherwise be 
protected by the statute. “The Court” he says, “is bound by ` 
every principle « of judicial interpretation to find if possible a cons- 
truction of the statute which does not involve , consequences so 
. inconsistent with natural justice," This principle- was applied to 
this very section by Mookerjee, J. [Susjiram Marwari v. Barhamdeo 
— Prasad (2)] and their Lordships are prepared to adopt the reasoning 
of that very learned Judge i in the "pISsene case. In addition to the 
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analogy used by Mookerjee, J., of section 13 of the Civil Procedure 
Code, there might be adduced the analogy of admissions under 
the Indian Evidence Act which are binding if made by persons 
from whom the parties to the suit have derived their interest but 
only if they are made during the continuanceeof the interest of 
the person making the statements. The fact that the statute 
expressly limits the nature of the"admission does not detract from 
the general proposition tha® any different result would effect 
serious injustice. On the whole therefore their Lordships come 
to the conclusion that the acknowledgments made in this case by 
the mortgagor after they had parted With all their interest to the 
purchaser do not bind the purchaser ; and that the High Court 
came to a correct conclusion on this point. 


Mr. Pringle for the respondents took the further point that 
the purchaser derived no title from the mortgagor in this case 
inasmuch as the deed of transfer was not registered ; and therefore 
he could claim by adverse possession. There seems much to be 
said for this contention but in view of the qpinion expressed on the 
first point it is unnecessary further to discuss it. "Their Lordships 
will humbly advise His Majesty that the appeal be dismissed. The 
Appellant must pay the costs of the appeal. 


Solicitors for the Appellant: Z. Z. Wilson & Co. 
Solicitors for the Respondents (1 & 2) ; Ay. S. L. Polak & Co, 


P. R Appeal dismissed. 
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PRESENT: Lard Thankerton Sir George Rankin and' Sir Pe 
Madhavan Nair. 1942, 
LALA HEM CHAND June, 24 


v. 
— PEAREY LAL AND OTHERS. 


- [On APPEAL FROM THE HIGH Courr OF JUDICATURE 
^ AT LaHORET 


Adverse possession-—Inva]id irusi—Trust created by Will—Possesston by 
execulor—Ejecimeni--Success on title—Pleadings-—Party producing evidence 
on point not raised in pleadings “nor on issues—-Endowment, creation of, 
mode of-—Limitation Act (IX of 1908), sections 10, 28. 


To allow the parties to adduce evidence on points not raised in the pleadings 
“ot issues is irregular. The Court should not allow this without amending the 
pleadings and raising the necessary issues. 

In an action for ejectment the plaintiff can recover only by the strength of 
his own title and not by the weakness of that of the defendant. 

The possession of a trustee is as much adverse to the true owner as that of 
any trespasser. 

Where a trustee has been in possession “for more than twelve years, of 
property under a trust which is void under the law, an action against him by 
the original owner would be barred by limitation under the statute. Section 10 
of the Limitation Act is inapplicable as the property, in respect of which the 
direction in the will is void, is not vested in trustée for a specific purpose. 

No writing is necessary to create an endowment except where the endow- 
ment is created by will, in which case the wil] must be in writing and attested 
by at least two witnesses, if the case is governed by section 57 of the Indian 
Succession Áct. - 

If the owner whose property is encroached upon, suffers his s right to be barred 
by the law of limitation, the practical effect is the extinction of his title in favour 
of the party in possession, 

Gunga Gobind Mundid and others v. The Callector of the Tweniy-Jour Pergun- 

-~ naks and others (1) and section 28 of the Indian Limitation Act referred to. 
Privy Council No. 87 of 1939, from a decision of the High 
Court at Lahore, dated the a7th January, 1938, which reversed a 
decree of the Subordinate Judge ‘of Delhi dated the 3oth November, 
1936, in favour of the defendant. - oo’ 

C. S. Rewcastle and S. Hyam for the Appellant. 

7. M. Parikh for the Respondents. 


The material facts will appear from the judgment. | 
Their Lordships’ judgment was- delivered by 
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Sir Madhavan Nair :—This is an appeal from a decies. ‘of June, 44. i 


the High Court of judicature at Lahore dated the 27th of January, 
2938, which reversed a decree of the Court of the Subordinate 
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Judge of Delhi dated the 3oth of November 1936, in favour. of the 
defendant the appellant before the Board. 

_ The appeal arises out of a suit instituted by the plaintifis on 
behalf of the members of the brotherhood of the Digamber Jains, 
for recovery of possession from the defendant «ef a house described 

as “Jain Dharmasala,” situate at Khatra Mashru in ward 4 of the 
town of Delhi, and entered. as N 0. 48 in the municipal registers. 


The question for decitio ah this appeal is whether the plain- 


tifs have established their. title to, and right’ to recover possession 


*- 


of, the suit property from.the defendants 

The parties to the suit-are Jains, and are governed- -by the 
Mitakshara Law. In the-plaint, it was alleged that the house in 
dispute was purchased by one Lala Janaki Das, presuniably with 
his own funds, that he “converted it” into a Dharmasala, that it 


was used as such and. managed by him during his life-time,: that - . 


after his death in 1909. it,remained under the management, of. his 
son, Ramchand, the third plaintiff, till it was banded over to` the 


Jain Orphanage Society of Delhi, that. the’ defendant got possession _ 


of it from him -in January, 1931, for temporary” use during the 


i ‘occasion of the marriage of his daughter, and. that he refused to 


‘vacate when hé' was asked to return it. The defendant traversed the 
allegations of the. plaint,- repudiated the dedication of ‘the -property 
as “Dharmasala,”.and pleaded as material facts that the house was 


| , owned and possessed “by- him." He also questioned the peli of the 


l plaintifis to maintain the suit... : 2 dd 


- 


.In the course of 'evidence, the following facts were elicited-; , one, 
'Sri Ram, “by occupation a pleader, resident of Delhi," executed a 
Will on.the 23rd March, 18g». After appointing two executors, Lala 
Janaki Das (mentioned -in the plaint) and Munshi Ramji Das, and - 
setting out the details of his’ movable and immovable - properties, 
valued at Rs. 40,400, the testator expressed in para 1 of the Will his © 
intention of creating a trust for charity in réspect of Rs. 11,500. out 
of his properties as follows :— 


1. "Out of the aforesaid property of the value of Rs. 49,400, 
property worth Rs. 11,5c0........« «2 Viz,, one house situate, in 
Khatramashru and valued at Rs. 6 :590... eee and Rs, 5/000. 55 
in cash be given away in charity. That i is, tlie money. be given MM 
in charity account and the house under reference be made wakf. .I' 
myself will manage the wakf house in my: life time, and. after. my 
death managers shall be feld and instructions ‘Shall - be ` laid 
down for their pa n E 1 o 


i ~ 


- 
. . E E ~ 
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In paras. ii and iii of the Will the testator made-provisions in 
favour of his wife, Mst. Durgi Mais and Mst. Bhugli, widow of his 
deceased son. ~- 2^ g 


In para, iv, after giving a T toa cousin of. .his, he left the 
residue for charity i in the following terms :— 

"As regards the remaining property of. the "E of about 
Rs. 12,000 (twelvé thousand), I make tige following will :—- 
.. “The property which is left unbequeathed at the time of my death 
' be included in the chafity account.” 

It may be mentioned that the testator did not carry out his 
interition of creating a charitable trust. About-a week before his 
death, by a codicil dated the goth April, 1892, he amended the 
disposition for charity-of the residue made in P iw of the Will as 
follows :— à j 

Heel now... ...amend the, said wording of Paia No. iv of 
the Will... see nd make the following Will about: 2e use of te 
- unbequeathed sum of about Rs.-12,0c0 :—- -- - 

— * “The said amount of thoney......... ` 
_ - “to be deposited in the charity a unm on account of the land 
situate at Pahar Gang...... Rs. 7,000 (Rupees 7,000). 

He applied the balance of the residue to legacies. to certain 


specified persons -and for tlie construction, of an inner hall'in a. 


named temple in the name' of his deceased son. 

On the 7th of May, 1892, the testator died, leaving surviving him 
his widow Musammat Durgi, and Musammat Bhugli, the widow of 
his. predeceased son Peari Lal, who died on the 21st Febiuary, 
1892. On the 19th November the: executor + Lala Janaki Das 

obtained probate of the Wills. 07 i 

In 1894, while Musammat Durgi, the widow of Sri Ram; was still 
` living, Musammat Bhugli, the widow of Peari Lal, adopted Hem- 
chand, the defendant, who was then said to be.seven'or eight years 
old. The factum-of adoption was at first disputed by the respon- 
dents, but it is admitted before the Board. - Hs pod BONEN 
bas been questioned throughout. 

On the , rd April, 1907, Janaki Das purchased from one Badri 


Das, the house in suit. The sale deed states that “| ..the vendee 
has purchased the property with the money leff by Babu Sri-Ram 
Vakil deceased: for purposes of building a Dharmasala......” It is 
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_ common ground that the property -was purchased by Lala Janaki | 
Das out of the-estate left by Babu Sri Ram; The defendant was . 


-present when the’ document -was- registered. -After purchase, the 
house.was completely renovated in 1908. The defendant stated that 
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''he-looked to the building of the house." It bears On .one of its 
walls the inscription *Dharmasala Babu Sri Ram Vakil, Jaini 1909” 
written in Urdu and Hindi. This was known to the defendant. 
Lala Janaki Das died in 1909. 

It will be observed that impoitant facts forming the basis of the 
case as presented to the lower Courts for decision viz, that Lala 
Janaki Das purchased theusuit property from the funds of the 
estate of Babu Sri Ram of which he was an executor under his 
Will, that the defendant claimed that he was-adopted by the widow 
of Peari Lal—a claim disputed by the plaintiffs but important to 
the defendant, as he based his title to the property on it—were 
disclosed with connected facts only in the course of evidence, and 
had not been mentioned in the pleadings by either party : nor had 
any issues been raised regarding them. Their Lordships desire to 
Observe that, though the case has been decided on all the points 
which arose on the evidence led by the parties, the procedure 
adopted by the trial Court of allowing the parties to adduce evi- 
dence on points not raised in the pleadings or issues was irregular 
and should not have been allowed without amending the pleadings 
and raising the necessary issues. 

The plaintiffs contended that the Suit property was dedicated 
as a "Dharmasala" by Janaki Das, that the title to it belonged to 
the Digambar Jain Brotberhood, that the defendant's adoption by 
Musammat  Bhugli at the time when the property vested in 
Musammat Durgi was invalid, that he came into possession as the 
house was lent to him in 193: for temporary use on the occasion 
of his daughter's marriage, and that he was thus liable to eject- 
ment. They also urged that Lala Hemchand (i e., the defendant), 
having himself accepted and joined in the trust and allowed cons- 
truction of the house in dispute out of the sale proceeds of the 
property at Paharganj, is estopped from denying its validity. 

On behalf of the defendant, it was contended that the provi 
sions of the Will relating to the creation of the charity are vague, 
and therefore inoperative in law, that the money should be treated 
as undisposed of and held by the trustee on behalf of the author 
of the trust or his legal representatives, that as the Will was void 
with regard to the gift to charity, the user of the property in dispute 
asa "Dharmasala" was immaterial, that his adoption was valid 
under the Hindu Law, and that he istherefore entitled to the pro- 
perty as Babu Sri Ram's legal heir. It was also contended that the 
defendant was all along in possession of the property and that he 
was not estopped from contesting the present suit, l 


t 
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The Subordinate Judge accepted the contentions of- the defen- 
dant, and dismissed the plaintiffs’ suit, holding that the defendant 
is in "possession" and cannot be ousted by any person not holding 
a superior title. He held further that the house in question was 
used for public and'tharitable purposes from rgogto 1931, and 
that the defendant was not estopped from contesting the validity of 
the trust. 

On appeal by the plaintiffs, the jener Judges of the High Court 
held that the adoption'of the defendant was invalid under Hindu 
Law, inasmuch as the adoptive ‚mother, Musammat Bhugli, could 
not by her adoption divest Musammat Durgi of the estate that she 
held, and that the defendants claim cannot be maintained for the 
reasons, that he was present when the property- was purchased with 
the avowed object of building a Dharmasala, that it was with his 


Lala Hem Chand 
v. 
Lala Pearey Lal. 
Sir Madhavan Nair. 
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knowledge and consent that the building was consecrated as a — 


Dharmasala, and that during the course of more than twenty years 
he never asserted h's title to it. They also came to the conclusion 
that it was for the first time in 1931 that the defendant obtained 


possession of the property, with the permission of the then manager. 


In the result, the decision of the Subordinate Judge was set aside 
and the plaintiffs! suit was decreed. 

The law is well settled that in an action for ejectment ie plain- 
tiff can recover only by the strength of his own title, and not by 
the weakness of that-of the defendant..’ Mr. Parikh, appearing for 
the respondents, admitted at the outset that the provision of the 
Will relating to charity is vague, and is therefore inoperative to 
create a charitable trust ; but he did not admit that the result of 
the failure of the trust 1s, as was held by the Subordinate Judge, 
that the executor must be considered as holding the undisposed of 
residue as trustee for-the benefit of the author of the trust or his 
legal representative, his position being that the resulting trust 
which arises when the trust fails or is void on account of vagueness 
or uncertainty is.a trust against the deed and the property, if 
retained by the executor, is prima facie held -by the executor 
adversely to the hejr-at-law ; and if, as in the present case, he dedi- 
cates the property to charity, the trust so created, after the expiry 
of 12 years’ adverse possession, would acquire a statutory title 
to it. 

-The law is well established that where a trustee has been in 
possession for upwards of 12 years, of property under a trust which 
is void under the law, an action against him by the rightful owner 
would be barred by limitation under the statute, the reason being 
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- 1942, owner as that of any trespasser. Seclion ro of the Indian Limitation 


Lala Hem Chand? Act (Act No. IX of 1908) says, 


tt 


“tala Pearey. tal. sevescseeressevene NO Suit against a person in whom property I has 
“become vested in trust for any specific purpose or against his legal 
Sir Madhava Nair. representatives or assigns (not being aXsigns for valuable considera- 
. tion) for the purpose of fsWowing in his or their hands such pro- 
perty or the proceeds thereof -or for an account ie such property 
‘or proceeds shall be barred by any length. of time. ? i 
If this section could successfully "be invoked in favour of the 
Appéllant, then the respondents would be precluded from relying - 
‘on the plea of ‘adverse possession in their favour ; but Mr. Rew- 
castle has frankly conceded, and in their Lordships’ opinion rightly, 
that the appellant cannot claim the benefit of this section, as it 
would be impossible to hold that the property, in respect of which 
‘the direction in the will is void has become “ vested in trust for a 
specific purpose " ^within its meaning. Since the provision in the 
. Will creating the charitable trust is invalid, and section 1o of the 
Limitation Act is inapplicable to the case, it follows that the pro- 
perty is held by the executor adversely to the true owner ; and if 
he so- holds it for the: EBD period, he would Acque a Bood 
title fo it. 
The learned Counsel fot the appellant then contended that in 
~ this case the executor has shown by his conduct that he did not 
hold the property for himself, that he held it iņ no other -capacity 
than purely as executor under the Will, that his son after his death 
"continued to act in the same manner, and that, in any event, it has 
. hot been shown that the property was dedicated as Dharmasala"; 
‘and that Lala Janaki Das and Ramchand have been ‘in adverse 
possession of it for upwards of 12 years. Neither branch of his 
argument can be accepted: In support of the first part, reliance was 
placed on the facts that it was with the proceeds of the sale of the 
. _ property allotted in the Will to charity and other funds of the 
estate that the property in dispute was bought by Lala Janaki Das, 
and that the house tax receipts issued by the mtnicipality- show that 
they were issued in favour of the testator Sri Ram, deceased. “But 
this “is no proof thai ‘he exécutor -was not holding adversely to 
the heir. 
Adverse possession having begun in the manner indicated above, 
the next question is whether it has been proved that the property 
was dedicated and that it was held in adverse possession by Lala 
Janaki Das and Ramchand for the statutory period. It maybe 


F 
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mentioned, ag argument referred to it, that the;absence of a 

deed in this case creating the. trust cannot invalidate the endow- 
ment, for “ no writing is necessary to create an endowment except 
where the endowment iscreated by Will, in which case the Will 
must be in writing and attested by at least two witnesses if the 
case is governed by the Indian Succession Act, section 57. ý 
(See “Principles of Hindu Law” by Mulla, gth Edition, 
section 407). As stated already, the Stibordinate Judge has found 
specifically “ that there is sufficient material on the record to show 
that the house in question. has been used for public and charitable 
purposes from 1909-1931. " Both Courts have found that the pro- 
perty was dedicated as “ Dharmasala "." There is ample evidence 


to show that it was treated as dedicated property and used as such ` 


for charitable. and religious purposes till the" year 1931, when the 
defendant came ‘into possession. ‘The evidence shows further, that 


the defendant was aware that the Property was purchased with the- 


money allotted by Babu Sri Ram for charitable purposes, that he 
was present when. the sale, was registered, that he supervised the 
‘construction of the building: and that to his knowledge the building 
Bore. the inscription “ Dharmasala. Babu Ram”. The inference 
from the evidence asa whole is irresistible that it was with his 
knowledge and implied consent that the bailding was consecrated 
åd a Dharmasala and used as such for charitable and religious pur- 
poses, and that Lala Janaki Das, and after him-Ramchand, was in 
possession of the property till r93r.- As forcibly pointed out by 
‘the High Court in considering the merits of the case, “ During 
the course of more than twenty years that this building remained in 
the charge of Janaki Das, and-on his death in that of his son, 
‘Ramchand, the defendant had néver once claimed the property as 
_his own or objected to its being’ treated as dedicated property, ” 
This Board held in Ganga’ Gobinda Mundal v. The Collector of the 
Twenty-Four Pergunnahs (1) that if the owner whose property is 
encroached upon suffers his right to be barred by the law of limi- 
"tation “ the practical effect is the extinction of his title in favour of 
the party in possession.” Section 28 of the Limitation Act says 
“ At the determination of the period hereby ‘limited to any person 
for instituting a suit for possession of any property his right to such 
' property shall be extinguished. " Lala Janaki Das and Ramchand 
having held the property adveysely for upwards of twelve years on 
"behalf of the charity for which it was dedicated, it follows that the 
title to it, acquired by prescription, has become vested in the charity 
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and that of the defendant, if he had any, has become extinguished 
by operation of section 28 of the Limitation Act, "Their Lordships 


-have no doubt that the Subordinate Judge would also have come 


to the conclusion that the title of the defendant has become barred 
by limitation, had he not been of the view that Lala Janaki Das 
retained possession of the suit,property as trustee for the benefit of 
the author of the trust «d his legal representatives, and that 
presumably section ro of the Limitation Act would apply to the 
case, though he does not specifically refer to the section. For the 
above reasons, their Lordships hold that. the plaintiffs ‘have esta- 
blished their title to the suit property by adverse posséssion for 
upwards of twelve years before the defendant obtained possession of . 
it; and since the suit was brought in January, 1933, within so short 
time as two years of dispossession, the plaintiffs are entitled.to 
recover it from the defendant, whose title to hold it, if he had any, 
has become extinct by limitation, in whichever manner he may 
have obtained possession, permissively or by trespass. 

In the above view the validity of the defendant's adoption by 
Musammat Bhugli, the widow of Peari Lal, decided in his favour by 
the Subordinate Judge and against him by the High Court, does not 
arise for decision by the Board. : 

Their Lordships will therefore humbly advise His Majesty to 
dismiss this appeal with costs. 


Barrow, Rogers & Nevill : : Solicitors for the Appellant. 
c DL. Wilson & Co.: Solicitors for the Respondents. 
A T. M. l Appeal dismissed, 
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Before Sir Harold- Derbyshire, Knight, Chief Justice “and l : m 
Mr. Justice F. W. Gentle, db 


RADHIKALAL GOSWAMI AND OTH ERS i. 
v. - ; 1943, 
GOPESWAR BASU:* 007 March, 24. 


Bengal Non-Agriculiural Tenancy (Temporary Provision) Act (1X B. C. of 1940), 

section 3 and proviso—Suit for ajectment and arrears of rent, f 

- The landlords served a notice ona monthly tenant of a non-agricultural 
tenancy calling upon him to pay up thezrrears andto quit the land on the 
expiry of the month. The tenant not having quitted nor paying up the 
arrears the landlords started the suit against him, The trial Court refused the 
prayer in view of the provisions of section 3 of the i Tenaney 
Act and stayed the suit ; 

Held, tbat the landlords having asked for ejectment for non- NT of rent 
were entitled to a decree for ejectment subject to the proviso to section 5 and the 
suit is therefore not liable to'be stayed. 

Suit for arrears of rent and ejectment. 
The material facts will appear from the judgment. 
Messrs. Goferdra Nath Das and Manilal Bhattacharjee for the 
Petitioners. 
No one for the Opposite Party. 


- The judgment of the Court was as follows :— 
Derbyshire, C. J. :—The petitioners are the landlords of a Maret ad 
plot of land, with a house on it, in the town of Serampore, which 
was rented to the’ opposite party ata monthly rent of Rs. 2-1-2. 
The tenancy is a non-agricultural one. The tenant had not paid 
- rent from Baisakh, 1938. oie 
On Chaitra 14th, 1940, the landlords | served a notice on the : 
tenant calling upon him to pay up the arrears of rent and to quit 
the land on the expiry of the month of Chaitra of the same year. 
The tenant.has neither quitted nor paid up the arrears. of rent and 
the landlords have begun this suit against him. ^ .. : 
The tenant did not appear -but the learned Munsif made some 
objections to granting the landlords the relief they -have asked for 
because of the provisions of section 3 of the Bengal NoneAgricul- 
tural Tenancy (Temporary Provisions) Act of 1940 Iam unable 
to follow the learned Munsif in his argument. 
. *Civi] Revision Case No. 302 of 1942, against the order of the Second Mun- 
sift of Strampore, dated the 19th December, 1941. — Dc "T 
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On my reading of section 3 of the Act the landlords were 
entitled to a decree for the arrears of rent up to the end of Chaitra, 
1940, and thereafter, mesne profits-until they obtatned possession. 
It seems to be quite clear -that the landlords were asking for 
ejectment because of non-payment of rent. «Chey are, in my 
opinon, entitled.to an order for ejectment as from the present date, 
subject to the provisions of the proviso to section 3 of the Act, 
namely, thatif within thirty ds from the date hereof on from the 
date ofthe drawing up of the decree, the tenant deposits into 
Court the arrears of rent down to Chaitra, 1940, and mesne pro- 
fits to date, together with the costs of this proceeding both here and 


in the Court below, the decree for. ejectment will be stayed. 


The result is that this Rule is made absolute and the decree of 
the learned Munsif altered accordingly. 

The petitioners are entitled to their costs which we assess at. two 
gold mohurs. 


Gentle, J. :— 1 agree. l 
P. R ] Rule made absolute. 


£ 


Before Mr. Justice B. K, Mukherjea and Mr. Justice 
: A. L. Blank. 


BAIKUNTA NATH HALDAR 
U.. 
KISHORI MOHAN BANERJEE AND ANOTHER * 


Provincial Insolvency Act'{V of 1920), section 37(1), order under—Form of 
order——Appointee contemplated by section 37(1), Junctions of-~Vesting order, 
if necessary—Court, if retains control of debtor!s estate inspite of cessation 
of insolvency. Y 
When a Court annuls an adjudication ae seotion 43(1) of the Provincial 

Insolvency Act and makes an order vesting the property of the ex-insolvent in 

some other person, it still retains control over the debtor's properties and 

though the annulment of adjudication puts an end to an insolvent's estate of 
insolvency, it does not terminate the insolvency proceedings for all purposes. 
*Civil Revision Case No. 77 of 1942, against" the order of S. K. Ganguly, 

Esq., Additional District Judge, Alipur (24-Parganas), dated 9th September, 

1941, affirming that of T. N. Bose, Esq., Subordinate Judge, 4th cout dise 

dated 16th May, 1941. 
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The appointee contemplated by section 37(1) of the Provincial Insolvency 
-Act is not merely a passive trustee for the debtor, he must retain the properties 
for the benefit of the latter, subject to any order of attachment and sale that 
might be obtained at the instance of any creditor. The appointee is to hold 
the estate of the debtgr. -till it is completely administered in accordance with the 
principles recognised in insolvency laws 


Although the appointee may not haveall the powers of the Receiver in insol- 
vency, the general principles of distribution gembodied in the insolvency laws 
baséd on broad principles of equity and justice can be applied. The Court 
would still retain contro] of the debtor's estate in spite of the cessation of the 
insolvency and the appointee has got to administer the estate under the con- 
trol and guidance of the Court whith can direct him from time to time as to 
how he should proceed : 3 


Veerayyar v, Sreenivasa Rao (1) and. Abdul M v, J. R. Percival (a) 


followed. 
. The insolvent after applying for dischage did not take any further steps and 
for non-compliance his application for discharge was dismissed for non-prosecu- 
tion and the adjudication was annulled, The Official Receiver was further directed 
to deal with the insolvent's property, à 
Held, that in the absence of a vesting order, the order was not strictly in 

conformity with section 37(1) of the Provincial Insolvency Act, But the matter 
was one of form and not of substance : 

Application for Revision under section 75(1) of the Provincial 
Insolvency Act. 

The material facts will appear from the judgment. 


M 


Mr, Nitya Ranjan Biswas for the Petitioner. 


“Messrs. Hiralal Chakravarty, Shyamadas Bhattacharyya and 
Amiyaranjan Roy Chowdhury for the Opposite Parties. 


Mr. Birendra Kumur De for Port Canning and Land Improves 
ment Co. Ltd. 


The judgment of the Court was as follows : 


Mukherjea, J. ;—' This Rule is directed "against an appellate 
order of Mr. S. K. Ganguly, Additional District Judge, Alipore, 
passed in Mis. Appeal No. 256 of 1941, affirming an order made 
by the Sub-Tudge, 4th Court of that place, in exercise of Insolvency 
Jurisdiction, under section 37 of the Provincial Insolvency Act. 
The material facts are not in controversy dnd may be shortly 
stated as follows: The petitioner before us was adjudicated an 
insolvent on his own application on 26th July, 1940. The adjudi- 
cation order directed-the‘insolvent to apply for his discharge with- 
in January 26, 1941. The insolvent, as it appen from -the order 

(1) (1935) I. L. R. 58 Mad. 908. DES 

(2) (1936) do C; W. N. 1229. 
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-Sheet, did put in an application for discharge on 21st January, 


1941, but as the requisite process fees were not paid, the applica- 
tion was not heard on that date After several adjournments it 
came up for hearing on 16th May, 1941, and as the insolvent was 
absent on that date the Court made the following order : 


“The insolvent does neither appear nor take any step to-day 
though the date was fixed fog bearing the discharge matter. 


. Ordered 


- that the application for discharge is dismissed for non-prosecution. 


The adjudication is hereby annulled. Official Receiver to deal 


with the insolvent's property and proceed with the sale as Birahini 


Debi has not produced any proof of purchase. To 16th June, 1941, 
for Official Receiver's report.” 

It may be mentioned here that Birahini Debi, whose name 
appears in the above order, laid a claim to two items of property 
belonging to the insolvent, on the ground that she purchased them 
atarent sale. She was asked to produce the sale certificate or 
any other evidence in proof of her purchase. This she failed to 
do ; the Court therefore rejected her claim and directed the Recei- 
ver to proceed with the sale. of the debtor's properties: 

Against this order, this debtor, whose adjudication was annulled, 
took an appeal to the Court of the District Judge, 24-Parganas. 
The appeal was heard by Mr. S. K. Ganguly, Additional District 
Judge, who by his order dated 9th September, 1941, dismissed the 
appeal-and affirmed the order of the trial Court. It is against this 
order that the present Rule has been obtained. 

Two points have been taken by the learned Advocate who 
appears in support of the Rule: It is contended inthe first place 
that the order passed by Sub-Judge.on 16th May, rgqr, is nota 
proper or valid order under section 37, Provincial Insolvency Act, l 
no person being appointed as contemplated by' that section and no 
vesting order made. 

The second point urged is that even if the Official Receiver 
be taken to be an appointee within the meaning of section 37, 
Provincial Insolvency Act, the insolvency Court could not give 


. him any authority to sell or distribute the properties of the debtor, 


as if the insolvency proceedings were still going on. 

, So far as the first ground is concerned, I am bound to say that 
the order made by the Sub-Judge is rather ill expressed, There are 
no clear words to show that the Official Receiver was made the 
appointee under section 37, Provincial Insolvency Act, in whoni 
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the properties of the debtor werg to vest. I have no doubt however 
that such was the intention of the Sub-Judge. The order was made 
under section 43(1), of the Provincial Insolvency Act which pro- 
‘vides that if the debtor does not appear on‘the day fixed for 
hearing his application for discharge or on such subsequent day 
as the Court may direct, the order of adjudication shall be annulled 


' and the provision of section 37 shalbapply. The Court purported ` 


to annul the adjudication as contemplated by section 43(z) and 
.then proceeded to apply the provision of section 37. It was not 
ithe intention of the Court that the properties should revert to the 
debtor, and hence the direction.was given, thatthe Official Receiver 
was to deal with them; The choice of an appointee jinder section 
37 Tests entirely with the Court, and it seems to me that what the 
order really meant was that the ‘Official Receiver was to be the 
person in whom the debtor's property was to vest.” The Subordi- 
nate Judge should have, in my opinion looked to the language of 
section 37, Provincial Insolvency Act and made an order in.con- 
formity to the same but as the matter is not one of substance and 
of form, I am unwilling to set aside the order on that giound 
alone. 


The second ground urged by the learned Advocate for the petis 
tioner raises a question of some importance upon yates there is 
considerable divergence of judicial opinion. 

Section 37(1) of the Provincial Insolvency Act lays down that 
when an adjudication is annulled all sales and dispositions of pro- 
' perty and payments duly made and all acts theretofore done by the 
‘Court or the Receiver shall be valid. Subject to these the Court 
is competent to make an order vesting the properties of the debtor 
in such person as it may appoint, but in default of such appoint- 
ment the properties should revert to the debtor on such conditions 
(if any) à as the Court may by order in writing declare. 

‘It is difficult to say what exactly was the intention of the Legis- 
lature regarding the scope and effect of a vesting order under sec 
tion 37 Provincial Insolvency Act. The Legislature simply uses 
the word “vest” in the section without any other word or expression 
which might throw light on its intention as to what was implied in 
such a “vesting” order. According to one view, as the insolvency 

proceeding is at an end as soon as adjudication is’ annulled the 
appointee under section 37, „Provincial Insolvency Act isa mere 
custodian of the properties of the ex-insolvent. The creditors are 
left to their ordinary remedies at law;.and the person appointed 
under section 37 is to hold-the- properties of the debtor subject to 
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any: ‘order: of attachment - and ‘sale which he might receive . froin ‘any 
Court. He might take steps.to preserve the assets vested.in him 
but he has no right under: the Insolvency Actrto ‘distribute ` them 


‘amongst the general body of creditors. This is the view taken: by 


the Allahabad High Court in Panna Lal v. Offgíal Receiver. (x) and . 


by the Rangoon. High Court in Jaing Poir Singh & ‘others v. The 
Official Receiver (2) and Zn re. Annamalay Chettiar v. R. K: Banerji 


-(3). The legal effect of a Pasting order under. section 31 Provin- 


cial Insolvency Act was thus stated by Sir Arthür Page Cy J- inr: 


‘Annamalay Chettiar v. RK. Banerji (3). “Tt appears to me. that 


the sole object and intention of the*Legislature in enacting “section 


- 37 was to put-a brake upon. the ex-insolvent's activities by giving 


the Court a discretion, if it thought fit to do so, not to -harid- back 


: to the debtor his property- unconditionally or at once, but either to 


do. so after i imposing a condition upon him in a “proper case^ "which 


x would give the creditors an. opportunity to -make good their claims 


in the ordinary course of law against the debtor or to. vest the 


debtor's estatein some person appointed by it presumably fora - 


reasonable period, so that if the creditors -thereafter. acted with 
reasonable'diligence, they ‘would be able by attachment or -other- 
wise to liquidate’ any decrées that they might. have obtained d agains 
the debtor pur of the assets in tbe hands of. the appointee.” 


The other view which has been expressed i ina number əl cases - 


ig to the effect that the appointee under. séction-37, "Provincial 
Insolvency Act, is competent under. the difections of the Court to 
realise the assets of the debtor and distribute. them amongst the 
general body of creditors; much i in the same way as is próvided: in 


. the Insolvency Act. . Vide Jethaji Peruji Firi v. Krishnayya (4) 5 


- 


Soma Sundaram Chettiar v,. Perikaruppan. Chettiar (5) ; "Veerayya 
v. Sreenivasa Rao (6) and Begiram v. Sett Chaman Aai (1) Iti is 
not said that the insolvency proceedings are continued for “all pur- 


poses, for that would be to ignore the meaning of the word “annul? 


altogether. As King J. observed in the Full Bench case of 


Veerayya v. Sreenivasa Rao (6) “The fact that not only the Of. ` 
- cial Receiver, but any other person may be appointed under Sec- 
tion 37 is again st the view that an order under séction 37 continues 


the EU proceedings for all purposes, The person appointed. 
(1) (1930) I. L, R. 53 All. 313 7 (ay (1933)- I. L. R. 11 Raiigõon a87 (È, m 
7 (3) (1936). L. R. 14 Rangoón 254 (268) (F. B.). 


4 


(4) (1929) I. L. R. 52 Mad. 648... - (5) (1929) 58 M. L J. id P a 


(6) (1935) I. L. R. 58 Mad, 908 (925) (F. 'B.). ` 
(7) [1928] 10 Lahore L, J. 180. 


- 


n. 
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` under section 37.has no longer by the mere: fact of his appoint- 
‘ment, .the powers which a Receiver has under the Act. He 
has only such powers: as are necessarily implied by the vesting 
order, which are,. as we understand .them, tó'carry out the 
directions of the Court, and those directions as-we have said, 


should, so far as the realisation 4nd distribution of the debtor's . 


property are' concerned, be in accorggnce with the provisions of 
. the Insolvency Act.” A similar view has been taken in this Court 
by Mr. Justice- Mitter sitting singly in Abdul Latif vw. J R. 
Percival (1), and it -has been held. by the learned Judge that. the 
person - in whom the estate of the debtor vests under. section 37 
Provincial Insolvency Act occupies.the position of a-trustee for all 
creditors and he has not only the power, but is under the duty of 
administering ‘the estate in accordance with the rules of adntinis- 
tration contained in the Insolvency-Act. , . 

The only other authority of - our Court to which, i gines may 
-.be-made in this connection is the case of Zn re, Keshab Lal Dhar 


(2). This was a case under section.4r of the Presidency Towns : 


‘Insolvency Act, which corresponds to section 37 of the Provincial 
Act, and it was held by Ameer Ali, J. that on an annulment being 
made under -section 41, the fund should be vested in the Official 
Assignee, of proper officer under the Act in force, and is so vested 
-in him for the benefit of the creditors and may be dealt with as if 
the fund was being dealt with in the insolvency. The learned Judge 
relied: expressly upon the. decision of the Madras High Court in 
Joey Peraji Firm v. Krishnayya (3). 
- As-I have,said already, the difficulty in giving a definite answer 
- to the question that is involved in the ‘present case, is mainly due 
“to the fact that nothing has, been said.~by the Legislature in 
section 37," Provincial Insolvency Act, by way of indicating the 
powers and functions of the person in whom the-estate of the debtor 
‘ is-to vest under orders of the Court,-on his. adjudication being 
annulled. The Legislature -merely empowers .the Court to make an 
- order. appointing a certain person in whom the properties are to 
vest. Whatis meant by and implied in the vesting order will have 


therefore to be.gathered not merely from the actual words used, . 


.but.from the scope and object of the section itself and the purpose 


‘ which the legislature might be deemed to have in view in. making 


the provision. Ru <.. ! 
Section 37, Provincia] Insolvency Act- lays down the proceeding 
(1) (1956) 40 C. W. N. 1229. (2) (1932) L L. R. 60 Calc. 259. 


~ (9) (1929) I. L. R. 52 Mad. 648. | PO 
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to be taken by the Court when an adjudication is annulled. There 
are four kinds of annulment contemplated by the Provincial Insol- 
vency Act which are dealt with in sections 35, 36, 39 and 43 of the 
Act. Section 35 says that the Court shall annul the adjudication 
where a debtor ought not to have been adjudged insolvent or 
where his debts have been paid in full. Section 36 gives the Court 
power to cancel an order qj gdjudication, when there is a concurrent 
proceeding in insolvency pending befare another Court. Section 39 . 
enacts that the order of adjudication shall be annulled on the Court 
approving a composition or scheme of arrangement, and section 43 
provides ister alia that if the insolvent does not apply for discharge 


. within a certain period the order of adjudication shall be annulled. 
"Section 43 was introduced for the first time in the Provincial 


Insolvency Act of 1920, and there is nothing corresponding to it 
in the English Bankruptcy Act It is perfectly clear that this is 
meant to be a penal provision, and its object is to punish the debtor 
if he does not with due diligence apply for his discharge. It is to 
be noted, that annulment of any kind, „irrespective of the ground 
upon which it is made will attract the operation of section 27; 
That section gives a discretion to.the Court to make anorder . 
vesling the property in a person other than the bankrupt and if no 
such order is made the pioperties would revert to the debtor 
either unconditionally or on such conditions. as the Court might 
impose. 

It is clear that when the annulment ison the ground that the 
adjudication ought not to have been made, the Court will in all 
iespects try to remit the bankrupt to his original position, and a 
vesting order would be altogether unnecessary. When there isa 
concurrent proceeding in insolvency in another Court then also such 
order would be unnecessary ifthe other Court has already passed 
the adjudication order. When the Court has approved of a scheme 
of composition, a vesting order can certainly be made, and it is 
well settled that in such cases there is continuance of the bankruptcy 
proceedings though’ in another form. The control of the Court is 
still retained and the proceedings are moulded on the terms of the 
composition under the direction of the Court—Vide West v. Baker 
(1). Itseems to me that when the Court annuls an adjudication 
under section 43(1) of the Provincial Insolvency Act, and makes an | 
order vesting the property of the ex«nsolvent in some other person, 
it still retains control over the debtor’s properties and though the 
annulment of adjudication puts an end 1o the insolvent's state of 


(1) (1875) L. R. 1 Ex. D. 44. ^ 
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dhsolvency, it'does not terminate the. ingolvency proceedings for all 


. purposes. I cannot hold that the last act- which the Court can do 


_ . in exercise of its insolvency jurisdiction, is to make an order vesting 


Lo 


+ 


^. 


he property-of the debtor in-some .other' person, and it becomes 


_ Sunctus officio afterhat, That would be to frustrate the very object 


‘for which adjudication was annulled. Nor can I hold that the 


. appointee. is merely. a passive trusteg, for the debtor, and must 


‘retain the properties for the -benefit-of the. latter, subject to any 
‘order of attachment.and sale that might be obtained at the instance 


-of any creditor., Section 37 itself provides that the properties would 


revert to the debtor with or without conditions if no appointment is 


‘made by the Court and unless g different'result is intended to follow, 
"there is no sense in vesting the properties in a third person, if he is 


again to hold it -for the benefit of the.debtor. Then again the 
-reason for annulling the adjudication under section 43(1) is the 
“negligence of the debtor himself, and if the annulment is meant to 
-be a.punishment for the debtor by depriving him of the protection 
: which he.was enjoying .under the insolvency laws, it is, difficult to 
.see.why the creditors should be made to suffer for the laches of the 
‘debtor. Itisclear that if the creditors are relegated to their ordi- 
nary remedies :under law, there would not be any fair and equal 
‘distribution amongst them ; and those. who. have.got no decrees 
. would be:hopelessly handicapped. - 


~ 


It seems to me that the word € as used in section 37. 
Provincial Insolvency Act, connotes much more than physical 
custody or detention, It seems that the title of the debtor inheres 
. in the appointee, and lie has the power to deal with the property. 
The purpose of “vesting”. though - not clearly expressed i in the section 
. must be the distribution of assets amongst all the creditors of the 
ex-insolvent and that is the only way of fulfilling the object for 
which the annulment order was made. , 


‘It will be noticed that under ‘section 37, Provincial -Insolvency 


Act, the property is to vest in the appointee, not for any particular 


period, and no conditions can be imposed on him though a reverter 
to the debtor “can be saddled with conditions. The appointee 
therefore istohold the estate of the debtor till it is completely 
administered, in accordance with the principles, recognised in 
insolvency laws. It is true .that all the provisions of the Insol- 
vency Act may-not be made applicable and the appointee may not 


' have all the powers of the Receiver in insolvency, but the general 


principles of ‘distribution embodied in the insolvency laws, which 
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are based-on broad principles | B equity and justice can cera be 
applied. - f 
As I have aheady said the Court still retains control of the 
debtor’s estate in spite of the cessation of insolvency and the - 
appointee has got to administer the estate under the control and 
guidance of the Court which can direct him from time to time as,to 
how he should proceed. AS ‘opinion therefore the view taken by 
eerayya v. Sreenivasa - Rao (1) which . 
is in substantial agreement with that expressed by Mitter, J. in 
Abdul Latif v. J. R. Percival (2) is the proper view to take. The 
position therefore is that it must be taken that by the order dated 
16th May, 1941 the Sub-Judge appointed the Official Receiver as : 
the person in whom the estate of the debtor is to vest under 


"section 37, Provincial Insolvency Act. The Official Receiver will 


proceed to realise the assets of the debtor and distribute them 


rateably amongst all the creditors subject to such directions as the 
Court may from time to time choose to give. The Official Receiver 
will have to prepare a schedule of creditors, and it would be open 
to him or the debtor to raise a question at the time of the prepara- 
tion of the schedule, as to whether the amount payable to any 
creditor could exceed the limits imposed by section 3o of the' Bengal 
Money Lenders Act. In case any dispute arises either with 
regard to this or any other point the matter vill be decided by 
the Court. 

It goes without saying that the assets if any that might be left - 
after paying the dues of the creditors or whatever they might agree 
to take, would be returned to the debtor. Subjectto thése _ obser- 
vations, the Rule is discharged. There will be no order for costs 
either in this Court or in the Court below. 


Blank, J. :—I agree. : . a 
P, R | : . Rule discharged. 


© ^ (1) (1935) L L. R. 58 Mad. goXF. B ). 


(2) (1936) 40 C. W. N. 1229. . 


Vor. 76.4 =. uid, COURT. 
E : “APPELLATE CIVIL. 
Before Mr. Justice A. G. R. Henderson. : 
ASIRADDIN SARDAR AND OTHERS 
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SREEMATI SANTOSH MOHINI DASI.* 


Bengal’ Tenancy Act, section 30 (1A), (inserted by Bengal Act I of 1925), if 


explains law or creates new right—Test—Section, if retrospective — Enhance- - 
` ment of rate of rent from Ks. 2-3 to Rs. 2-12, if illegal; as bsing contrary to 
^. section 29. - : : i , 

In respect of a tenancy | the original rate was Rs. 2-4; butthis was enhanced 
tó Rs, 2-12 by mutual agreement, ~The contention of the defendants tenants was 
that this’ agreement contravenes the provisions of section ag of the Bengal . 
Tenancy Act. The point atissue was whether the amendment in section 20 (1A) 
explains Pus law as it is or whether it creates a new right. i 

Held, (1) the, amendment merely explains the “law asit is. The sub- 
section (1A), section 20, cannot be said to createa new right, It refers to and 
explains the meaning of an expression in sub- section (1) which ddr be inter 
pretend in two different ways. - " 3 

One test is to see whether, if the amendment had never eee made, the 
present appellants (tenants) could succeed, As it would have been possible for ` 
them to succeed without sub-section (tA) at eal, the sub-section: cannot be said 
to create a new right. . . 

.- Janabali Molla. v. The. Port aca ana Land INQUE Company, 
. Ltd. ay referred to. : 


Kanak Kanti Roy. v. Kripa Nath Gain S aine and followed. 


The retrospective effect could only be given to the n was made 
absolutely nécessary by the words used but it must not be such that hundreds of 
agreements which’ were perfectly valid when PEE were made -are rendered null 
and void. x à : 

_ Kanak Kanti Roy v. Kripa ‘Nath Gain (2) sxulained: and followed. 


Appeals by Defendants. x^ ] 


- 
r 


l Suit for rent. 
- The material facts will appear fom the judgment. : 
Messrs, Sitaram Banerjee; Dhirendra Krishna “Roy and Asir for 
_ the Appellants. mi Ets 


* Appeals- from "Ronde pees Nos. 1811 to ‘1815 of "o against the 


decrees of. S. P. Basu; Esq. Subordinate Judge, 1st Court, of . 24-Parganas, - 


dated the 25th August, 1959; reversing those of A. S. M. Sadek, Esq., Munsif, 
3rd Court, Basirhat, dated the aoth F ebruary, 1939. 
. (1) (1923) 40 C. L. T. 167. _ @) 35 C. W. N: 125. 
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Mr. Atul Chandra Gupta and’ /yotirindra Nath Das for the 
Respondent. i 
; , € A-V 

The TN of'the Court was as follows : i . 

Appeal No. 1813 | has abated and is dismissed without costs. 

The question. raised- in the other appeals is ? whether the rate of 
rent is Rs, 2-12 a bigha or Rs. 4-4 a bigha. It is not disputed that 
the originalrate was Rs. 24&e but this was enhanced to Rs. 2-12 by 
mutual agreement. The contention of the. defendant-appellants i is 
that this agreement contravenes the provisions of section 29 of tlie 
Bengal Tenancy . Act. ` The question deperids on: the effect of 
section 20 (rA) of the “Bengal Tenancy Act which is in these 
terms :— : 

“A person shall be deemed, for the purposes of this section, to 


.ihave continuously held land in a village, notwithstanding that such 


Village was defined, surveyed and recorded as, or declared.to consti- 
tute a village at a date subsequent to the commencement of ihe nm 


period of twelve years. He, a : 


The point at issue is whether -this amendment explains the law 

as it is or whether it creates a new right.  - ds 
. To my mind the amendment merely explains the law as it is. 
It is very difficult to find anything init to suggest that a new right 
has “been created. It refers to and explains the ‘meaning “ofan 
expression in sub-section (1) which might be interpreted in two 


different WAYS. 


One test however is to see . whether, if the amendment had n never 
been made, -the present appellants could succeed. If‘ new rights are 
created by it, they obviously could not. In my judgment there can 
be no question that they could succeed. The words used in sub- 
seclion (1) are capable of either interpretation. ‘Phe practical dit- 
culty in the way of the appellants i is to be found in cértain decisions 
of this Court. "For example, in the case of Janabali Molla v. The 
Port Canning and Land Improvement Company, -Lid, (1), Rankin, J. 
indicated that he might be disposed to decide the point in favour 
of the view riow taken by the appellants if the matter had still been 
open. lcansee no escape from the conclusiom that, if section 
20 (1A) had never, been enacted, the present appeals might have 
been referred to a Full Bench with a ‘final interpretation that 
sub-section (1).is in favour of the present appellants. As it would 
‘have been possible for them to succted Without sub-section (1A) 


„at all, the sub-section cannot be said to create a new right. yer 


(1) (1923) 40 C. L. J. 167. - y E 


A m 


t 1 " € : : ' 
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This is the view taken by S. K. Ghose, J. in the case of 
Kanak Kanti Roy v. Kripa Nath Gain: (1) ; but difficulty has 
been created by the fact that his decision, was reversed in the 
Letters Patent Appeal which followed.* 

Mr. .Banerjee, however, contended firstly that the decision 
upheld the view of Ghose, T. that the new sub-section was explana- 
tory and secondly that the new sub-sectjon has been given retros- 
pective éffect by the decision itself. 

There is really nothing to be said in support of the former 
argument. Clearly om such a view the appeal would have been 
dismissed. It is, however, clear from ‘the judgment itself that the 
learned Judges have held that the new rights were being created. 
For example, the learned Judges said this :— 

'" Now it is plain upon a reading of the sub-section that .....it 
took away such vested rights of the landlord as he might have had 
on the ground of that person not having been a settled raiyat. "1 

Then again :— 

“ Thelegislature not having expressed any clear intention that 
the sub-section was declaratory of the law prior to the date when 
the sub-section came into force. "1 

On the second point I am bound to say that I myself should find 
considerable difficulty in giving any retrospective effect to the new 
sub-section from the words actually used. The learned Judges did 
give it some retrospective effect, though they. held that such’ effect 
could only be given to the extent that was made absolutely neges- 
sary by thé words used. In my judgment the effect of the decision 
is very fairly set out in the head-note dealing with this point. 

Now, Mr. Banerjee must go a great deal further-than that, if he is 
to succeed. - He must maintain that the retrospective effect is such 
that hundreds of agreements which were perfectly valid when they 
were made are rendered null and void. There is nothing -in the 
judgment which would warrant any such conclusion. 

I am therefore of opinion that in view of the decision, which is 
binding on me, the respondent is entitled to succeed though, if I 
may say so with great respect, I regret the result. . 

The appeals are accordingly dismissed, 

_I make no order as to costs. 

Leave to appeal under section 15 of the Letters Patent is refused. 
: "n Appeals dismissed, 

_ ) (1939) $2 C. L. J. 597 ; 3$ C. W. N. 145, 


* See 53 G. L. J. 597 —Ed. t See 602 of 3a C. L. J. 597—E4. 
ł See p. 602 of 5a C, L. J- 597-Ed. 
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Bengal Tenancy Act C As y v i885 4s, section 108A, if retrospect fen 
' operation. E 


t 


Sectioa 168A of the Bengal Pony Act- isset b the Bengal Ria. 
(Améndment) Act, 1940, is not retrospective in operation i in relation to 
. cases mentioned i in sub-section (2) of the- “section. : EP 


The failura tó comply with order 78a of C. R. & O. does -not entitle the- 
Court to pay money ont in defiance of the order of aream i WE Ne 
- Appeal by the Decree-holder. E "RP 
~ Application for attachment of money. MEE MAS 
. The material facts will appear ffom the judgment. 
- - Messrs. „Bhagirath Chandra Das and agenda Nath Talukdar 
- for the Appellant. ` 


Mr. Santosh Nath Sen for the EE m^ * C. A. v 
_ The judgment of the Court was as follows :— - o 
June. 15. “This appeal is by the decree-holder. It raises a point in connec- ` E 


l tion with the effect of section 168A of the Bengal ‘Tenancy “Act. 
- The appellant “obtained a decree’ for rent against the respondents. 

There was some money lying in another Court. in connection with. 

the execution of a decree -obtained by the respondents’ against a- 

third person." The appellant applied for attachment of this money - 
NS ‘and an ofder in terms of the prayer was made on the 8th of January, 
us 1941. The order reached the Court in question that same’ after- 
noon. The new section 168A of the Bengal Tenancy Act came into 
force on the gth of January, 1941. ‘Briefly, the point of law argued - 
-'' jn this appeal is whether-it has retrospective effect. 

.' . In resisting the appeal Mr. Sen raised a furthér point UBER 
EE ihe order of attachnient was effective, He relied on the judgment 
of the Privy Council in the’ case of A. T. E Pa Lu M. Muthiah 
Chetti v: Palaniappa ‘Cheiti (1). The relevant passage is in these 
words :— Their Lordships- Teed not repeat in another form these . 
propositions. "The order i is one thing, the attachment is another. - 


: -* Appeal from Appellate pedes No 185 of 1941, against the order of Sa K.. 
. ^ Gupta, Esq., District Judge, Nadia, dated the 31st May, 1911, affirming the order 
of Umadas Gupta, Esq: 35 Munsif; 1st t Court, Kusthia; dated thg 19th "and T: of. 
“February, 1941. . 
"s . MISSUS I. 1 (18) ; nc. W. N. 821 ; L. R. 55I, Á. as6. 


pe - 


- 
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No property can be declared to bé attached unless first the order 
for attachment’ has becn issued, and secondly in execution of that 
"order the other’ things presenbed: by the’rules in the Code have 
been done. ” 

In the present chse’ iliérà was nothing which required to be done’ 
in the sécond Court and the attachment became effective as soon 
as the order was 1eceived thee. The learned. Munsiff thought that. 
the attachment ‘could not become effective until Rule 782 of the“ 
C. R. and O, was complied with. ' This rule certainly tends to 
prevent these orders from being mislaid, overlooked or suppressed. 
But failure to comply with it will -not. entitle the Court to pay 
money out in defiance of the order of attachment. The attachment, 
therefor e, was validly effected on the '£th-of January, 1941. Itis 
"accordingly necessary to` consider whether the enactment of 
section 168A has rendered the atlachment infructuous. 

On this point Mr. Sen contended that section 168A merely modi- 
fies the law of procedure, and must therefore be given retrospective 
' effect in the. absence of any express provision to the ‘contuary. 
Sub-section (2) was accoidirgly misconceived and redundant. Mr. 
Das argued on the other hand that the appellant has been deprived 
‘ofa right to realise his debt from this particular fund. | 

The point had to be considered by my learned brothers Nasim 
Ali and Pal, JJ, in the case of Satish Chandra Hui v. Sudhir 


Krishna Ghosh (1). The dispute in that case was whether the | 


section was ultra vires. In dealing with that point the learned 
-Judges had . to.consider ' whether the section prescribes a special 
form of procedure, and came to the conclusion that it does. 


The fact remains, however, that the section specifically ` deals* 
with the question of retrospective. effect. The relevant sub-section 
is as follows :— : i 


“ In any proceeding pending on the date of the commencement 
of the Bengal Tenancy (Amendment) Act, 1940, in execution of a 
decree or certificate to which the provisions of sub-section (r) apply, 
if there has been attached any immoveable property of the judgment- 
debtor other than the entire tenure or holding to which the decree 
or certificate relates, and if the property so attached has not- been 
sold, the Court or certificate-officer as the case may be shall on the 
application of the judgment-debtor. direct that on payment by the 
judgment-leb:or of the costs of the attachment, the' property so 
attached shall be released, ” í 


(1) (1942) 75 C. L. J. 190 ; 45 C. W. N. 540. 
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The draftsman approached the question from the stand-point 
that the section will not have retrospective effect in the absence of 
express provision to the contrary. This sub-section (2) makes such 


Rai Kiran Claudia provision. If the draftsman had'approached the question from the 


Ray Bahadur. 


stand-point that the section would have retrospective effect in the 
absence of an express provision to the contrary, this sub-section 
would have been drafted in the converse way. But it cannot be 
merely brushed aside as redfindant. "The words are thete and some 
meaning must be attached to them. In my judgment the only. 
reasonable interpretation is that the intention of the legislature was 
that retrospective effect was to be confined to the case set out in the 
sub- -section. 


The appeal is accordingly allowed. The orders of the Courts 
below are set aside, the objection under section 47 of the respon- 
dents is dismissed, and I direct that the money attached be paid 


. out to the decree-holder. The judgment-debtors will pay the 


costs of the appellant in all Courts. Hearing-fee is assessed at one 
gold mohur. . 

7th July; 1942. 

Leave to appeal under section 15 of the Letters Patent is granted 
on the undertaking given in the application filed on the 3rd of 
July, 1942. . 

A. K. D. G. | Appeal nod 


Note :—An appeal, being L. P. A. No. ra of £942 was filed 
against the aforesaid judgment but the appeal was dismissed by 
Nasim Ali and Pal, JJ. on 2and March, 1943. 
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JASHODA KUMAR MAJUMDAR, AND ON HIS DEATH Civit, 
HIS HEIRS AND LEGAL REPRESENTATIVES :— —— 
MONORANJAN MAJUMDAR | 
AND OIHERS \ i Nosenber, 12, 24. 


1941. 
Nene 


v. 
e 
KALINATH MAJUMDAR anv OTHERS. 


Bengal Tenancy Act, (VIII of 1895) section 171, deposit under—Charge created 
by, and fossesston given under, if may prevail over ijar;—ljara granted in 
1934 by putnidars—Suit for rent against putnidars—Decree—Execution— 
Deposit—Possession given todepositor—Document giving right to possess 
and realise rents and profits given, to repay money already received—Such 
document, if mortgage or ijara. - 


* The plaintiff holds certain tenures under a putni. The landlords of the 
putnidars obtained a decree for rent. In execution proceedings the plaintiff 
paid into Court the entire decretal amount under section 171 of the Bengal’ 
Tenancy Act and thus prevented tke sale and became entitled to a statutory 
mortgage under that section and got delivery of possession of the putni as such 
mortgagee. The present suits were instituted by him as such mortgagee in 
possession against ryots under the putni: 


The question that arises is, whether the interest and possession of the 
plaintiff would be available against an ijara granted by a document before the 
suit for putni rent was instituted, to which the 1jaradar was nota party. The 

further question was, whether the transaction evidenced by the document was 
an ijara or a usufructuary mortgage : 


Held, (1) The transaction was not mcrtgage but lease fora fixed teim, as 
it did not purport to create security for payment of money and did not provide 
for redemption. It amounted to a grant of land for a fixed term of six years free : 
of rent in consideration of a sum already paid. 


(2) The interest created by the instrument is not a charge within the 
meaning of section 171 of the Bengal Tenancy Act and consequently the sta- 
tutory mortgage of the appellant (plaintiff) was not availible against this 
interest. l i 

Appeal by Plaintiff. 


Suit for arrears of rent. 


The material facts will appear from the judgment. 
Messrs. Jitendra Kumar Sen Gupta and Bijan Behari Das 
Gupta for Appellant. 


© ` 
*Appeals from: Appellate Decrees Nos. 831 and 832 of 1939, against the 
decrees of Priyabrata Sen, Esq., Subordinate Judge, ard Court of Zillah Comilla, 
dated 18th January, 1939, modifying the decrees of $.M. Banerjee, Esq., 
Munsif, and Court, Chandpur, dated 15th August, 1938. 


476 


"1941, i 


M Monoranjan 


Ma ee 


| ' Kalinath 2 Majumdar. 


- ~ 


November, 24.' 


* 


4 


gs _ THE CALCUTTA LAW JOURNAL. - .  [Vor. 76. 


^ 


. Mr, Alinash Chandra Ghose for Respondehis, ~ 
— e A. V. 
The iicet of-the Court was aS. follows : see ge. d 

. These two: appeals arisé out of :two suits. for “arrears of: rent bs 
the same plaintiff against two sets of. tenants in gespect of two ud 


a 


tinct tenancies. - = Dt Ta os e » = 
Thé plaintiffs case. is that thé second party ‘proforma üsfendanis 


held a putni under Taharunnfssi and others and under this putni ` 
the plaintiff holds certain tenures. . The landlords of the putnidars." 


-obtained a decree for rent. against the above putnidars and in -- 


execution: of that decree the putni ` was advertised. for såle. -The - 
interest of the plaintiff as tenure-holder - under the putni being such . 
as would be affected by the sale of: the „putni; the plaintiff paid 
into "Court. the entire ' decretal amount “under section 17I of’ the 
Bengal Tenancy Act and thus prevented tha sale and. became , en-- 
titled to a statutory mortgage under’ that ‘section. and: got- delivery . 
of possession of-the putni å AS such mortgagee on 23th December, 
1936.' The present suits were instituled by him. as -such mortgagee 


in possession against the ryots "under the putni. “In his plaint the Ul 


“plaintiff made oné Kalinath ME as third 1 party proforma- 


‘defendant. 

Kalinath Majumdar contested the. “suits on. the Bonne that te 
` took ijara of two-thirds of- the putni from some. of the putnidars for 
a term of six years from 1341 t0.1346 B. S. "and that - consequently 
the plaintiff was not entitled. to realize the rent. of this share.: The 
Court of first-instance decreed the, claims in full. "On appeal by. 
Kalinath -Majumdar the Court of. appeal below being of opinion- 
that- when a depositor under section 171 .of the Bengal Tenancy 
Act is met by a stranger his remedy i is by & regular suit for recovery 
of possession, and - consequently - when Kalinath Majumdar as 
ijaradar was objecting to the realization of rent by” ‘the - plaintiff, 
‘the plaintiff's claim to the extent of Kalinath's interest should fail. 
He accordingly ‘modified the decree of the trial Court and decreed 
the plaintiff's suits in part for one-third of the claims only. 

In the present appeals the plaintiff appellarit contends: that the 
alleged ijara cf Kalinath. Majumdar was really a “usufructuary mort- 
gage and consequently: under section t71 of.the Bengal Tenancy . 


. Act the plaintiff's statutory mortgage should: get priority over ` 


Kalinath’s usufructuary mortgage and would thus entitle the. plain- 


_tiff to realize the entire sixteen annas rent.from the ryots. ` 


Section 171 of the Bengal Tenancy Act runs as follows a 


(1) When any person whogé interests are affectéd by the saly ` 


e ks — : a = i r - 


Von 76.) ` 


a -: Hid COURT. |, 7. 7 0 7 ATI 
- of.a tenure or holding advertised. for'sale under - this "chapter... «s a ds 
pays into-Court the amount requisite to. prevent. the sale— 1941, 
',.. “(a). the amount so paid- by him shall be deeméd fo be a debt Monordn a 
pon interest at 12 per centum. per annum and secured by a ird 
: mortgage of the tenyre or, holding to Hum 2 e us Y Kalinath "Majumdar 


--““(b). his mortgage shall take priority of” every other ‘charge on 
the tenure or-holding-other than a, charge for arrear of rents ; 

< “and (c) he shall be erititled:to posesfsion of; the tenure or hold- 3 
ing. as mortgagee of the te ant-and to retain. possession of At -as 
such until the debt with the interest due thereon -bas been dis- 
charged: X > .- ye : i 

- It is not disptited iat the plaintiff bs his deos. of the decretàl 
amount acquired. the rights conferred by the section. "The question ` 
is whether the. rights thus given to: “him - by the section 
will be available against the ijaradar and. if so, whether the posses- 
sion of the tenure given to him by the. executing Court would be 
available, as against. the ijaradar who - -was not a „party. «t -to Us execu: ` 
tion proceeding. . MEN ` 

«-Thé learned. ee appearing for the respondent Kalinath 
contends that the ijara of Kalinath was not a: charge . on the tenure 
or holding within the meaniüg of the section. and consequently the 
interest taken by him -in the tenure remained unaffected - ‘by the - 
mortgage created by the section. . The- document .by which .- this“ 
ijara was created was exhibited in this case but unfortunately neither 
of thé Courts- below expressed any opinion “ag to-the character- of . 
the interest created by the document. ©: 2) 
' "Tbe document is:styled as TURIN pata, The relevant recitals 
in it are as- follows : — > ene E POM 

. “We have now become involved i in, debts: 4o — and it is 

very difficult for us to manage the: properties- and to realize -rents 
etc. from the malgujaradárs: - Particularly - we being in need of cash 
money at present and having offered- to "you to 'grant ijara | of.. the 
properties oseere. „vand you have.’ ‘agreed to take i ijara, we have 
received from you the sum of Rs. 180 in cash to our satisfaction 
and for the purpose.of repaying the said money with interest we 
grant ip your favour ijara for a. term of six years from 1341 to 
1446.5 sser- OU, will be entitled to. realize ` the rent and cess 
l eic. payable LOUS Ls scene fOr the said périod and-to enjoy the 
same sssri i BY enjoyiag arid possessing ‘for ‘the said term - 
the properties of which i ijara is granted. to. you will- get your - dues - 
repaid and shall deliver the _ properties in our possession on the ` 
expiry of the term, t that i is to say, from the year I 347.” ome uo 


- - m 
^ - 
- ye “oe " - ~ 
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This interest was thus created in’ favour of Kalinath Majumdar 
on the 31st of March, 19 4. The suit for rent by Taharunnessa 
Chowdhurani against the original putnilars was instituted in 1935 
without making the ijaradar a party. l 

Mr. Sen Gupta appearing for the -appellant gontends that the 
interest created‘ in favour of Kalinath by this document is really 
a usufructuary mortgage for a tefm of six years and consequently 
is a charge within the meafüng of section rye of the Bengal 
Tenancy Act and must be subordinate to the appellant’s statutory 
mortgage. 

Mr. Ghosh appearing for .the respondent on the other hand 
contends that the interest created by this document is really a lease 
for a term of six years in consideration of a premium pue: with no 
further liability to pay, rent. 


On a careful consideration of the whole contents of the docu- 


ment I have arrived at the conclusion that the transaction evidenced 
by it was not mortgage, but. was a lease for a fixed term. The 
instrument did not purport to create a security for the payment of 


any money and did not provide for redemption expressly or by- 


implication. It amounted'to a grant of lani for a fixed term of 
six years free of rent in consideration of a sum. already paid. 

In my opinion, therefore, the interest which was created in 
favour of the respondent by the instrument in question could'not 
be said to b» a ‘charge’ within the meaning of section 171 of the 
Bengal Tenancy Act and consequently the statutory mortgage of the 


appellant was not available against their interest. 


In this view the decree mide by- the Court .of appeal below will " 
be correct though not on the grounds given by that Court and for . 


the purposes of the present appeal it is quite unnecessary is me to . 


examine how far these grounds are tenable. 
In the result these appeals are dismissed. 
The parties will bear their own costs in these appeals. 


P. S. l Appeals dismissed, 
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~PANCHANON ROY AND OTHERS 
g. l : 
FAZLUR RAHMAN CHAUDHURY AND OTHERS.* 


ight of public way—Dedication, if may be presumed from long user—Nature 
and extent of user—Presumplion of dedication, if gne of law—Custom—Exis - 
tence beyond living memory, if must be proved—so or 60 years’ user—Custo- 
mary right of way. 

Tbe question wh-ther there hás been dedication or not is. one of fact, aad 
is to be decided by the ultimate Court of fact with reference to the circum- 
stances of the case 

Rowley v, Tottenham Urban District Council (1) and Williams Ellis v. Cobb (2) 

Dedicition can be presumed from long user in respect of a public right of 
way. Dedication isa gift or grant by the owner of rhe land to the public of 
he right of way over it: it presupposes, therefore, an intention to dedicate 
mimus dedicandi; it also requ'res acceptance by the public. Where the inten- 

ion is expressed in words or writing, the matter admits of direct proof ; but 
nore often than not, that is not the case, and the authorities clearly establish 
that it must then become a matter "of inference. . The inference is to be drawn 
(rom evidence of overt acts or conduc: onthe part of the owner of the land viewed 
in the light. of surrounding circumstances, and such evidence is best furnished 
by proof of actual user by the public, fron which, public acceptance of the dedi- 
sation may be likewise inferred. 

Samarendra Nath Saha Roy v. Harendra Kumar Saha (3) distinguished, 

To support,the inference of dedication of highway to the public regard must 
bs had to the nature and extent of user. The user must be by the public and 
aot by a section of itand the user must be asof right, in exercise of a public 

«ight of way and acquiesced in as such by or on behalf of the owners of the land 


against whom the presumption of dedication is to be made, Ths extent of. 


of the landowner’s acquiescence is in fact a material question. As regards the 
length of public user there is no maximum or minimum period. It is dedication 
and not user that constitutes a high way : user is merely the evidence that proves 
the dedication. So long as dedication may be inferred from user, it is not neces- 
sary that the evideace of user must go back to the date of dedication. The period 
is material ouly as one element’ f:om which the intention to dedicate may he 
inferred, 

Poole v.Hushinson (4) and other dase laws referred to. 

Though proof of open, uninterrupted and continuous user may give rise to 
presumptio1 of dedication, the presumption is one of fact and not-of law. The 
Court therefore is not bound to give effect to the presumption and hold dedica. 
tion proved as a matter of course, 


* Appeal from Appellate Decree No. 1495 of 1937 against the decree of J. N, 
Ghose, Esq, Subordinate Judge, rst Court, Jessore, dated the 4th June, 1937, 
affirming the decrée of Mahomed Taleb Ali, Esq., Munsiff, Bongaon, dated the 
igth May, 1936. T . 

In prora] A. C. 95 (go. . (ay [1935] 1 É. B. gro. 

19:41 39 C. W. N. 393. (4) (1843) 11 M. & W. 827 (830). 
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Folkestorn Corporation v, Brockman (1) ; and Williams ‘Ellis v; Cobb (a) 
referred to. 

As regards customary right of passage : : i 

In order that custom may have the force of law, the custom must be ancient 
but in India it is not necessary that such antiquity must be carried back toa 
period which is beyond the memory of man, What is necessarf to be proved is ` 
that the usage has been acted upon for such a long period and-with such invari-. 


ability as to show that it has been submitted to as the established governing rule. 


. Angus v. Dalton (3); Bastard v Sith (4); Mercer v. Denno (5); Abdul 
Hussein Khan v, Bibi Sona Dero (6); Musammat Subhani v, Nawab (7) 
referred to, . 

5o or 60 years’ user might be regarded in the circumstances of a case as suffi- 
cient to indicate the existence of customary right of way soas to make it 
ancient, 

Appeal by the Plaintiffs, l 

Suit under Order r, Rule 8 of Civil Procedure Code for decla- : 
ration of right of boat-passage. 

The material facts will appear from the judgment. 

Messrs. Phani Bhusan Chakrabarty, Binayak Nath Dimne 
Gopesh Chandra Chatterjee and Paritosh Sarkar for the Appellants. 

Messrs. Chandra Sekhar Sen and Jyotish Chandra Pal for the 
Respondents, 

C, A. Y. 

: The Judgment of the Court was as follows : 

This is an appeal by the plaintiffs in a representative suit insti- 
tuted under order r,. rule 8 of the Code of Civil Procedure. The 
plaintiffs purport to sue on behalf of the inhabitants of four villages, . 
and ask for a declaration of a right of boat passage and certain 
consequential reliefs. The right is claimed overa stretch of water 
which is described in the plaint asa daor, and which they say 
appertains to a zemindary mahal bearing touzi No. 399 of the Nadia 
Collectorate. There is a rough sketch given in the plaint, which: 
shows that the daor is a semi-circular channel, and skirts the plain- — 
tiffs’ villages on one side, and the defendants’ lands on the other. © 
It has an outlet at two ends- towards the south into a river called 
the Kapotakshi, which flows east to west, forming as it were a chord 
to the semi-circle. It is said that the western outlet has been silted - 
up, 80 that the only communication with the river now is by the 
other opening at the eastern end. l 

The plaintiffs’ cage is that this eastern end was recently obstruct- 

(t) (1914) A. C338. (2) [1935] 1 K. B. 310, 

- (3) (1877) 3 Q. B. D, 85 (104). (4) (1838) 2 Mood & R. 129 (136). ` 


(5) (1904) 2 Ch. 534 (556). 
|. (6) (1917) L. R. 45 I. A, 10, 14; 22 C. W. N. 253 : 97 C. L. J. 249 ; I. L, R. 


48 Calc, 450. $, (7) (1QRO) 98 L A. t. , 
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-ed by the'defendants^who put tip adam acioss the channel, first. SE 
‘with ‘a bamboo: fence, and then: with an iron netting, and that this . 1942. 

:^ had the effect of interfering with the right of boat passage which ^ pPanchanon Roy 
- the plaintiffs and their co villagers had been enjoying in this water. wussten 
course from titne immemorial. Co. Chaudhury. 

. "The defence is a complete denial of the ade claimed. Itis ONE 

stated that the Jaór is the private paoperty of the owners of the touzi 

‘which théy "have let out in putni, and that the defendants hold it as m 

-part of their moürashi mokarari tenure under the putnidars. They 

- accordingly claim the right -of exclusive user of the daor, and as 

- since obtaining settlement, they have thrown into it large quantities 

"tof spawn with a view to the tearing ‘of fish, they miaintain- they are 

"fully: entitled . to take all necessary protective measures to prevent 
|othe- escape of fish into the river’ Kapotakshi. The defendants 

' do not: object to- the plaintiffs using the water as riparian 
Owner... ^ -~ - 

"Both ie Couris below dismissed’ ilie plaintifs” s suit, except as to 
. - "the right to'use the water as aforesaid, which is decreed on the - 
ground that it is not opposed by: the defendants. - Hence the present 

. appeal. 

m The right Which ` is claimed in the suit is in essence aright of 
way, but no’ clear-cut or definite’ casé is made-in thé plaint as to the 
basis of the claim or the -mode of ‘acquisition of the right. The 

-- right“ is variously “described -as-an “easement of necessity ", a. 

-. * prescriptive easement ”,-a “ customary easement ”, an “ easement 

: acquired by user from time immemorial ", and" an “ easement based 
on lost or implied grant." This is gtobabiy the- reason why the 
Courts below say that reading the plaint, it is difficult to make out 
what the plaintiffs claim or do not claim. The substantial allegation 
is that:the plaintiffs, meaning thereby the inhabitants-of the villages- 

- concerned, have been enjoying the right “ from time immemorial ", 
‘openly ”, “ peaceably ”, “without interruption ” and | “as of 

l Tight EE - | - 

‘Asin the Full Bench pointed out in the well-known case of 
Chuni Lally. Ram Kishen Saha (€), in India, as in England, there 

- are three distinct classes of rights of way. Furst, there are private 
- rights of way vested in. particular iadividuals or in individual 
owners of particular tenemonts : thess dre easements proper, and 
commonly have their erigin in: grant or prescription. Seconjly, 

- there are -rights belonging- to certain ‘classes of persona or certain 

n portions of the públic; sush-as the freenien of a city, the tenants of 
(1)(1888-I. L. R; 15 Cale, 464. ~ x 
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a manor, or the inhabitants of a parish ora village: such right 
may be regarded as quasi-easements, and commonly have thei 
origin in custom. Thirdly, there are public rights in the full sense 
of the term which exist for the benefit of the public at large, anc 
the source of these, when not created by olegisla'ive enactment, i 
dedication. 

It. appears that ini “trial, notwithstanding the recitals in th 
plaint, the plaintiffs so&ght to make out a case under each of the 
three. heads stated above, but in this, appeal, Mr. - Chakravart 
on their behalf frankly conceded that in view of the nature of th: 
suit as wellas the findings of the Courts below, he could no 
support the claim of a private right of way, that is to say, of ai 
easement founded on grant or prescription. He restricted himsel 
accordingly to the other two grounds—[4(:) that the right claimec 
was a public right of way, and (a) that it was a customary right. Oa 
both these points, the lower appellate Court, in concurrence witk 
the Court of first instance, had also found against the appellants 
but Mr. Chakravarti contended that, in arriving at the findings'th 
learned Subordinate Judge had failed to apply the correct principle 
of law. l 

As regards the claim of a public right of way, apart from pointing 
out that there was not the remotest suggestion of dedication in the 
plaint, the learned Judge found that there was n> eyidence òn 
record to show any dedication on the part of anybody at any time. 
The acr, he added, admittedly belonged to the zemindars, and i 


. was necessary, therefore, to prove that if there was a dedication 


it had been made by the zemindars only, and not by, the putnidars 
This, he said, had not been shown. 

This seems to be such a clear and definite. indie that iti 
difficult to see how in the face of it the appellants could sustain 
their claim of a public right of wiy. As is well settled on the 
authorities, the question wh:ther thare has b2en dedication or not 
is one of fact, anl his to b: d3acid:1 by the ultimite Court of faci 
with reference to the circumstances of the case: See, for instance, 
the opening words of Lort Dunedin’s judgmant in Rowley v. Totten 
ham Urban District Council (1), and Williams Ellis v. Cobb (a). 
A finding on such an issue should obviously, therefore, be conclu- 
sive in second appeal. 

What nevertheless gave Mr. ,Chakravarti a sates to raise an 
argument onthe point wis a statement inthe judgment of the 
learned Subordinate Judge to the effect that dedication could not 


(1) [19t t] A, C..93 (99). (2//.1935] 1 K. B. 310, 
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be presumed from long user. This, it was said, was a mis-statement 
of the law, and the finding was accordingly attacked as vitiated by 
this incorrect view. In other words, Mr. Chakravarti’s contention 
was that the learned Judge must have arrived at his finding without 
any reference*to the evidence of public user, and that as such, 
it could not be accepted as a proper or legal finding. 

To say that dedication cinnot9 be presumed from long user is 
undoubtedly to utter a proposition which cannot be supported. It 
would in fact be contrary -to the settled law on the subject. Dedi- 
cation, as the term implies, is a gift orgrant by the owner of the 
land to the public of the right of way over it; it presupposes, 
therefore, an intention to dsdicate—an animus dedicandi, as it is put, 
and one may add, it also requires acceptance by the public. Where 
the intention is expressed in words or writing, the matter admits of 
direct proof and presents little difficulty, but more often than not, 
that is not the case, and the authorities clearly establish that it must 
then become a matter of inference. The inference is obviously to 
be drawn from evidence of overt acts or conduct on the part of the 
owner of the land viewed in the light of surrounding circumstances, 


and there can be little doubt that such evidence is best furnished 


by proof of actual ser by the public, from which public acceptance 
of thé dedication may be likewise inferred. (See Halsbury’ Laws of 
England, Hailsham Edition, Volume 16, page 218, sections 2=9-260 ; 
pages 224-225, section 270). 

' The learned Subordinate Judge cites the authority of a decision 
of this Court in support of his statement, Samarendra Nath Roy v. 
Harendra Kumar Saha (1), but that was a case ofa cul de sac, and 
all that was pointed out was that in such a case mere user by the 
public was not sufficient to raise an inference of dedication, but that 
it had to be further shown.that public money had been spent upon 
it. This is quite in accord with the law as laid down in English 
cases (Halshury, Volume 16, pages 225-226, section 272), and it 
certainly does not detract fromthe general rule, but only means 
that the rule requires ‘qualification ny reason of the nature of the 


locus in que. 


To support the inference of dedication of a high-way to the 
public, it is, very important, however, to have regard to the nature 
and extent of the user. Forone thing, the user must be by the 
public generally, and not by a section of it, for, as Baron Parke 
observed in Poole v Huskizson (2), there cannot be a dedicition to 
a limited part of the public. Such user, again, is not proved by 


(1) (1934) 39 C. W. N. 323. (3) (1843) 11 M. & W. 827 (830). 
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merely showing access to or use of the passage by members of the 
public, as this may mean no more than that the public cannot be 
excluded without excluding the mote limited class of persons who 
aie really entitled or permitted to use the passage. What must be 
shown is that the user is as of right, that i$ to say, it must purport 
to be in exercise of a public right of way, and acquiesced in as such 
by oron behalf of theowners of the land against whom the pre- 
sumption of dedication i B to be made. The extent of the land- 
owners acquiescence is in fact a mateital question, for, to quote 
another dictum of Barón Parke in the same case of Poole v. Huskin- 
son (1), a single act of interruption by the owner is of much more 
weight, upon a question of intention to- du than many acts of 


enjayment. 
AX regaids the length of public user, the period is material only 


as one element fiom which the intention to dedicate may be 
inferred : there is neither. a fixed minimum period which must be 
proved in order to justify an inference of dedication, nor a fixed 
maximum period which must compel such an inference. As pointeói 
out by Romer, J., in Stoney v. Eastbourne Rural District Council (2), 
quoting from Buckley, J, in, Attorney-General v. Esher Linoleum 
Company (3), itis dedication and not user that constitutes a high- 
way : user is merely the evidence that proves the dedication. Thia 
no doubt pre-supposes the existence of an owaer capable in law of 
dedicating, but it does not follow that such a person must be proved 
to be living within the period over which actual user is established, 
To hold otherwise would be to confuse usor, which is only evidence 
of dedication, with the dedication itself. Ifthe user :is sufficient 
to raise a presumption of  dedicition, the dedication may well have 
taken place.long before the first proved act of user. So long, 
therefore, as dedication may be inferred from user, it is. by no 
means necassary that the evidenc: of user mast go back to the date 
of dedication. This would explaia way, where the origin of a way 
was accounted for, four years had been regarded as ‘insufficient, 
but where the other facts pointed to an intention to dedicate, 
18 months had been held to be sufficient, and so, too, in othe: 
cases 6 years and 8 years (Halsbury, Volume 16, page 225. 
section 271). JI. i 
Such being the legal position, I think it must- be helc 
that the learned Judge in the present case did in fact. mis-direct 
himself in saying that ¢edication could not be presumed from 
long user, and in so far as there is evidence of user op 


(1) 1843) 11 M. & W 827 (830). 
(2) [1927] 1 Ch. 367 (368). (3) [1901] a Ch. 647. 
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ecord, his “finding against dedication must consequently be 


iet aside. -I have looked: into the evidence myself and cannot 
say that it is clearly of. such an, unequivocal character that it 


annot legitimately give. rise to a presumption of dedication, The 
natter must accordingly be remitted to the lower appellate -Court 
n.order that as the ultiniate ‘tribunal pf fact on this question, 
t may consider the evidence as a whole an@ me to its own con- 
clusion. 

A word of warning is perhaps, -necessary in this connection, and - 
is this that though proof of open, u uninterrupted and continuous 
ser may give rise to a presumption of dedication, the presump- 
ion is still one’ of fact, ‘and not one.of law. It must not be 
upposed, therefore, that if there is no evidence in rebuttal, fe 
jourt shall be bound tó'give effect to the presumption and hold 
edication proved as a matter of course, This is a proposition- 
‘hich is now éstablished on the highest authority, that of the 
[ouse of Lords i in Folkestone Corporation v. Brockman (1), ovet- 
aling the contrary-view which had been ‘expressed by the Court 
` Appeal, by a Bon in that cise. Sea also | Williams v. Cobb 
supra) (a). - 7 > s c bo ` 

Turning now to the alternative ver of ION on the footing 

“a customary right of boat passage, which had also . been negatived 
y the learned Subordinate Judge, Mr. Chakravarti’ s main criticism 
as directed to showing that thé Court had applied ‘a wrong 
andard as:to the length of user which -was necessary to. establish 
customary right. The learned Judge took the view that a custom 

be valid in law must be shown to Have had its origin: beyond 
e period of living memory and as: in this. case, the evidence of 
«er did not go back to a-period of more than 50 or 60 years-at the’ 
ost prior to the suit, He held id wais-wü olly insufficient. | to estab- 
sh the right claimed. 

An essetitial attribute-of a valid custom is no doubt its remote 
atiquity, and it may be conceded that the English rule as to the 
st of antiquity is as laid: down “in Blackstone's Commentaries, 
mely, that “a custom; in order that it may be legal and binding, 
ust have been used so long that the memory ‘of man runneth not 

the contrary. .So that if any. one can show the .beginning of it, 
is no good custom", See London Corporation v. Cox (3), where 
ies, J., at p. 259 said, “a custom originating within time’ of 

emory, even though. esting in fact, is valid at law.” But even.. 


(1) [1914] A. C. 338.. (2) [1933] 1K. B. 319. 
(3) (1867) L. R. a HzL.239- E i 
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-in England this statement has been qualified, and it has been held 


that where it is impossible to show a continued ‘existence of thé 
custom from a time preceding the memory of man, which, as is 
well known, has long since been fixed at the year 1189, the com- 
mencement of the reign of Richard I, the Courts will support the 
custom if circumstances be proved whjch raise a presumption that 
the custom in fact existed at thafremote date. Thus, in Angus v. 
Dalton (1), Cockburn, C. J., after referring to the inconvenience 
arising fronr the impossibility of carrying back the proof -of posses- 
sion or enjoyment to a period waich, after a generation Or two, ' 
ceased to be within the reach of evidence, said,’ “The judges pro- 
vided a remedy by holding that if the proof was carried back as 
living memoryywould go, it should be presumed that the right 
claimed had existed fro 1 th» tim» of lezal memory, that is to say, . 
from the tim: of Richard I.” To the sama effzct were the obser- 
vations of Tindal, C. f, in Bastard v. Smith (a) : “As to the 
proof of the custom, you cannot indeed reasonably expect to have 
it proved before you that sucha custom did in fact exist before 
tims of legal memory, that is, before the first year of the reign of 
Richard I ; for if you dil, it would, in effsct, destroy the validity 
of almost all customs ; but you are to require proof, as far back as 
living memory goes, of a continuous, peaceable, and uninterrupted 
user of the custom", In other words, if proof be given of facts 
from which it can be inferred that user corresponding to the alleged: 
custom in fact existed at some time past, the existence of the custom 
from the remoter era will be inferred, and as Farwell, J., observed 
in Mercer v. Denne (3) : "Not only ought the Court to be slow to 
draw an inference of fact which would defeat a rizht that has been 
exercised during a long period, unless such inference is irresistible, 
but it ought to presume everything possible to presums in favour of 
such a right." 

In India, there is express authority for holding against the 
application of the strict rules of English law governing the establish- 
ment of custom. See the observations of Lord’ Buckmaster in 
Abdul Hussein Khan v. Bibi Sona Dero (4). Reference may also 
be made to a more recent decision of: the Privy Council in 
Musammat Subhani v. Nawab and others (5) where Mr. Jayakar, 


(1) (1877) 3 Q. B. D. 85, (104.) (a) (1838) 2 Mood & R. 129 (136). 

(3) [1904] 2 Ch. 534, (556). 

(4) (1917) L. R. 45 L. A. 10, 14; a2 C. W. N. 3533 27 C. L. T. Mop L. R. 
45 Calc. 450. 


(8) (1940) L. R. 68 I. A. 1. 
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delivering the judgment of the Board, referring to the English rulé 
as stated in Blackstone’s Commentaries, observed that it was neither 
apposite nor useful, when applied to Indian conditions. It is un- 
doubted that a custom observed in a particular district derives 
its force from.the fatt that it has, from long usage, obtained in that 
district, the force of law. It must be ancient ; but itis not of the 
essence of the rule that its antiquity musteig every cise be carried 
back to a period beyond the memory of min—s3till less that it is 
ancient in the English technical sense. It will depend upon the 
circumstances of cach case what antiquity must be established be- 
fore the custom can be accepted. Waatis necessary to be proved 
is that the usage has been acted upon in practice for such a long. 
period and with such invariability as to show that it has, by common 
consent, been submitted to as- HU established governing rule of 
the particular district... It would, in their. Lordships’ 
opinion. create great' Becplesity is the already uncertain charac- 
ter of customary law to require that in every case the antiquity 
of a custom must be carried back to a periol nien is beyond. 
the memory of mam’. - T 


In Rajendra Narain Dhanj .v. Gangananda Singh (1), the 
existence of a local ‘custom was supported by witnesses from their 
personal knowledge under 20 years, and also by hearsay -evidence, 


and it was held that an “immemorial” custom was thereby estab- - 


lished within the meaning of section 2 of.Benyal Regulation XI of 
1825. Their Lordships expressly held that as to the date from 
which the custom is said to have prevuiled, after the existence of 
the custom for some years has been proved by direct evidence, it 


can only as a rule be shown to be immemorial by hearsay evidence, - 


and they go on to point out that it is for this reason that hearsay 
evidence is allowable for the purpose as an Ssceptiun to the general. 
rule. 


There can be no doubt that the learned Subordinate Judge in 
this case failed to apply the correct rule in appraising ‘the evidence 
of user for the purpose of establishing the allezéd customary right. 
There is no reason why 50 or 6o years’ user might not, in the cir- 
cumstances of the case, be regarded as suffizient to indicate the 
existence of the right from.a much remoter period. This was 
practically not disputed by Mr. Sen on behalf of the respondents, 
but his main answer was a finding i in another part of the judgment 
to the effect of that the plying of boats in the d4or was permissive, 


(1) (1925) L. R, 52 1. A. 379. 
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| which finding, if well founded, would of course be enough - by itself 


to dispose of the whole of the plaintiffs’ cise regarding a customwy 
right of way. . Mr. Chakravarti, contended that this was à perverse 
finding, and not in accordance with the defendants’ case as ma je 
in the pleadings or in tlie evidence. Without- -going so far as. that, 
I am inclined to think that the, learned Judge’ s approach to the 
evidence Was not from - the forrest stand point. In any case, I am 


of opinion that there is sufficidht evidence on the’ record. on which ` 


it will be for. the Court: to say, without insisting on too strict, & 
siandard as to the quantum of evidens, wh: other or not, à ouistomity 
right of way has been provid -tọ exist. The. questio" of a Custo-. 
mary right of boat passage must also,. therefore, be remitted to the 
lower appellate Court for further consideration Jin the light of the 


_ pringipleNelready indicated. . As the, Cass is ‘being remitted to the f 


Court, below, I refrain from expressing any Spiriion on the, évidence 
self. - E i LN NES ‘ ^ 
my si : . : ! 


- E 
w 


; The'result à is ‘that. thie: anal is allo: ved; the judgment, and decree’ 


of the learned.Subordinate Judge are set aside®and-the ,case remit- 


ted to the’ lower appellate Court to be dealt with; in accordance . 


. "with law as directed above. UELLE 2 
Cost will abide the result. na les p : 
ADKEODG o 070 br . a7 Appeal allowed. 
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“orders passed! in ‘these: tec ches thatthe present Rules have been’ | Cm 
‘obtained: ea , of En EC wd e i » a 


rel 


DOThe! ‘substantial point which ‘was raised - by ihe: STR decrée- The Reliance» Jute” 
holder’ in support of ‘their applications for’ review and which has Mills i , Ltd. 


e been re-iteratéd before us. by Mr. Bose is that the Court below, in Dukhi Shah, 


making ‘ the orders for stay of the: ‘proceedings for delivery o. y, fubherjeà, J. J. 
possession, overlooked ‘the "provisiong of section 3 of the Bengal 2M 
Non-Agricültràl - Tenancy ` ( Temforary : Provision: ) Act, 19 fo. : ° 
The árgument is that - as-in the present’, case- the tenánts wera in ^ 

atrears as regards payment of rents due by them;- there “could bz- 

no stay of any suit or "proceeding under ` „Section 3 of the Bengal’ 

Non- -Agricultural . Tenancy ' Act.. The Proceéding’ for delivery of 

possession could be stayed. only'if the éntire decretal amount was 

deposited i in Court as prescribed by the’ ‘proviso: io section 4 of the’ 

` Act within: 3o. days ‘from the” date of the decree, ` There are -two” _' 

other poirits which have ben’ put forward by” “Me "Bosé in stipport’, 

of 'this: Rule. The first i is that section 3. of- the Bengal 'Non- -Agri- 


. cultural Tenancy Act ig utja vires of fhe" "Provincial Legislature’ 


- 


- 


I” 


"Thus: in‘ordér ‘ to attract” the’ opefation of thé section, what is 


-and’ tho: “sécond i is thaf the: defendantzig both these" two'suits does 
“not core ‘within'the definition of-à noftagiiéultardt lenant'as defined’ 
in section 2 of the Aét. We Shall fake í uD these "points" one after 
another. ' "reta 3c v I Py 
- To appreciate the first ' point th at has od ‘raised’ by Mr. Bose, 
it is necessary to examine: carefully’ thé „provision ‘of "section 3 of 
the Bengal Non‘Agticulfuiral - Tenaliby. Ach, „Thit Section ‘Tends a as 
follows iri esee a uis s 
"Notwithstanding anything contained i iń any other law for the 
time ‘being in force; every: suit > and: próceeding in any’ ‘Court’ for - 
- ejectment of a hon-agricultural tenant,’ "other than: a suit or proceed. 
ing for ejectmént zon account of? the non payment of rent - by such 
- tenant, shall” be'stayed- for. thé period ‘during which "this Act conti- s 
nués in force.” -° - 79 a udi. d D 
' There is-&' proviso üttached to it whict days "has à proceeding 
for’ ‘delivery: of- possession ‘in exscution of a decreé fot éjectmenit on’ 
“account of ^ “non-payment of: rent by ‘such tenant ` shall: be stayed if, 
within thirty days‘from the'date of: the. decree, such tenant deposits i 
into: Coürt the amount of thé décrée pester with the cost? of ‘the 


tL £A quM 


pioceeding,...” je ea: e ` ace s. d 


necessary is-that - the suit or‘proceeding ‘must‘-be öne fot ejectment! 
of a non-agricultural” tenant ‘and the ejectiaeht - must'be' "sought for‘ 
on à ground. other. than. nom payment q at rent, ^ Thé words.“ on 
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aacount of non-payment of rent ” are somewhat unhappy and it has 
been. pointed out by our learned brother Mr. Justica Mitter in 
Kumar Purnendu Nath Tagore v: Narendra Nath Sam «nta (1) that 
mere non-payment of rent could not be a ground for ejectment of- 
a tenant under the substantive law of this county. Ọur learned: 
brother was constrained to interpret thes» words as referring to 
a suit for ejectment of a tenant whose rents were in arears. 
although the right to sue was b@sed on grounds other than ‘non- 
payment of rent. This decision was followed by Mr. Justice 
Henderson in Mut Behari Das v. Mahumad Ali (2). With 
great respect to the learned Judges we are bound to say 
that the interpretation adopted by them is somewhat . farfetched 
and unnatural. A suit for ejectment of a-tenant for non-payment 
of rent meaiis and implies that the tenant is sought to be ejected 
on the ground that he has defaulted to pay rent due by him. It 
is true that mere non-payment of rent is not a ground upon which 
eviction could be claimed by the landlord but at the same time 
there may be a condition in the lease under which the lessee would 
forfeit his tenancy if there is default in the payment of rent fora 
certain period. Under section rrr, clause (g) of the Transfer of 
Property Act, a forfeiture may arise in case the lessee breaks an, 
express condition which provides that on breach thereof the lessor 
may re-enter ; and non-payment of rent miy bea condition on the . 
breach of which a forfeiture would be incurred. It is to this class 
of cases that the words "n suit for ejectment for non-paymant of 
rent" as used in section 3 of the Act, are, in our opinion, referrable. 
Section rr4 of the Transfer of Property Act gives the Court power 
to grant relief in such cases and instead of making.a decree for 
ejectment the Court can make an order relieving the lessee against 
the- forfeiture, provided he pays or tenders to the lessor the rent. 
in arrears together with interest and costs. It may be that it was on 
aécount of the provision of section 114 of the Transfer of Property 
Act that the legislature exempted such cases from the operation of the 
provision of section 3 of{the Non-Agricultural Tenancy Act. Even 
when no decree has been made in conformity with the provision of 
section 114, Transfer of Property Act, and a decree for ejectment . 


has’ béen passed, the proviso to section 3 of the Bengal Non-Agricul- 


tural Tenancy Act gives a relief to the judgment-debtor, and there 
will be a stay of the proceeding for delivery of possession, provided 
the tenant deposits in Court the amount of the decree together. 
with the costs of the proceeding within thirty days from the date 


(3) (1940) 45 C. W. N. ga. - (a) (1941) 45 CZW. N. 791. 
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of the decree... It may- be argued that the 'view which we are 
taking may lead to this undesirable result tbat a suit which has been 
brought by the landlord for ejectment as well as ‘for recovery of 
rent may be stayed in its entirety under the provision of section 3 
of the Non-Agricultural Tenancy -Act and the landlord- may have 
to forego the rent for a certain period of time.. We do not think 
however, that this was the intention bf Ue Legislature. What the 
Legislature intended is that only a suit ‘Or proceeding for the eject- 
ment of a tenant shall be stayed ani there is nothing in section 3 


which ‘prevents the Court from proceeding with the suit so far as- 


it relates to recovery of rent. We believe that a perfectly correct 
order has besn mide by the Court in tha ‘presknt’ cass. by staying 
the proceeding for the delivery of possessijn diily and allowing the 


decree-holder to proceed with the execution ‘of the decree so far as - 


it relates to recovery of arrears of rents and costs. The first point 
must, therefore, fail. . 

So far as the second point is conceited it Seems to us that it 
is concluded.by the decision of a Special Bench of this Court in 
Sukumari Debi v: Rajdhari, Panday (ty. It was’ held there by three 
Judges of this Court that section 3 of the Bengal Non-Argicultural 
Tenancy-Act isa valid piece of legislation which is covered by 
item No.2 read with item No. 2r of the Provincial List and is not 
repugnant to any existing Indian law which makes it void under 
section 107 of the Government of India Act. — I 

The third point raised by Mr. Bose does not: appear to us to 
have any substance. It is true that the defendants in both the 
suits were originally sub-tenants but the case of the landlord plain- 
tiffs as made in the plaint was that the tenant holding the lanl 
immediately under them had surrendered the tenancy and the sub- 
tenants had become tenants directly under them. It was on this 
footing that the suits for ejectment were brought, and rents were 
claimed against them up to the date of the expiry of the period of 
the notice. Under the circumstances we are “unable to say that 
the defendants were sued as trespassers and not as tenants. . 

The result, therefore; is that the- Rules fail ‘and are discharged 
without costs. - 

Certificate for leave to appeal to the Federal’ Court ander sec- 
tiorí 205: (1) of the Government of India Act, 1935, is Be in 
each ease. >ù . 

Sen, J. :—I am also of opinion that the Rules should be dis- 
charged. I desire to say a few words regarding ‘the reason why I 


"(D (1941) 74 €. L. J. 485 ; 46 C. W. N. 174. 
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Civit am unable to accept the interpretation put upon section-3 of the’ 


1942. Non-Agricultural Tenancy: _ (Temporary Provisions) Act by my” 
The Ré ocn Jute learned brother Mitter, J., in the’ case- of Kunar eis Nath’ 
Milly S Ltd. Tagore v. Narendra Nath Samatta (.). . TINTE 


- 


Dukhi Shah: Section 3 is-in'the following terms:— — ^ € . - WEN gi 
7 Sen 7 i > “Notwithstanding anything contained in any other law: for the! 
—- time being in force, e every euit ‘and proceeding: in any’ Coürt: for: 


ejectment of-a non agricultural tenant, other than a suit ‘or- pro-! 
. ceeding for ejectment on account ‘of the non. payment of rent by 
such tenant, shall be stayed for the pened during which tais Act 
‘continues in force :?  . am T . 
' Provided that: -every proceeding for delivery of passessión in" 
execution of a decree for ejectment on account’ of the non-payment 
of rent by, such tenant shall be stayed if, within thirty days from 
_the date of the decree, such tenant deposits into-Court the amount 
of the decree together with the costs of the proceeding.” -< ~> 
What Mitter, J., has said is that a -suit for ejectment of a tenant 
-who.is in arrears regarding his rent isea suit for ejectment on 
account of non-payment: of rent, although ejectment is claiméd-on’-. 
“a ground other than that-of non-payment of rent. In explanation. 
of this interpretation Mitter, J., remarks that under--the law,a' non- 
agricultural tenant cannot be ejectei. for non-payment. òf- rent and. 
_ that therefore the phrase "tejectment on-account of non- piyment' 
of reni" appearing in section 3: is: meaningless, if words «are given’ 
their'ordinary méaning. In ofder to give the clause some meaning 
- he is constrained to interpret it às stated above. Theré can ‘be no 
doubt that if the words of the above-msntionzd phrase in. the sec- 
tion be given. their ‘ordinary meaning, the interpretation of my 
learned. brother cannot be s pported.-- This forced and, if I may 
say so with great respect, unnatural interpretation is based -on ‘the 
view that a non-agricultural tenant cannot- be; ejected ` on account’ 
. of non-payment of rent.. With great respect T, arm- unable- to accept^ 
this view. It is true that non-payment of rent is not necessarily-a: 
ground for ejectment, but a non-agricultural tenant may in certain 
circumstances be ejécted on-account of non-payment of rent. If 
the lease contains a condition that it will be forfeited for non-pay-’ 
ment of rent, then if the tenant defaults he may be ejected for non- 
payment of rent (vide section 111(g) of-the Transfer of Property 
Act). Iam not unmindful of the prowsions of section 114of the 
"Transfer of Property Act by which a.tenant may- obtain "relief 
- against forfeiture for non-payment of rent if, hé complies with 
(1) (r940) 45 C. W Ng. 500,7 00 07" 
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certain terms mentioned-i in the section, but the fact remains that he EIU: 
isliable to be. ejecied | for non-piyment of rent if he does not 1942. 
comply with these terns. Thus in my opinion there is no neceS- The Rehance Jute 
sity for giving'a forced: meaning to the phrase "ejectment'ón account Mills n „ Ltd, 
of non-payment of rent", ^ The section can be made effective by Dukhi Shah, 
giving the words: their natural and,ordinary meaning. “If that is Sen, J, 
done, then stion -3 of the Non-Agric.quftal Tenancy (Temporary — æ% 
. Provisions) Act must be construed as- providing thata suit or pro- 
ceeding against a non-agricultural tenant -for ejectm2nt™ on grounds 
other than, for- non-payment of rent must be stayed. The fact that 
rent is also claimed-i in Such a guit would make no differénca to the 
‘position, the suit or " proceeding would havé to be stayed. - 
^ "For these reasons I'am of Opinion that’ the’ order of^ tte Court 
` below staying proceeding for Celivery of poses ton of the property 
is ‘correct. ° : = = 4 
P, R. "uBIE eR q. Qu S queue dli charged 
' $C m ptm oe on RA E: ' 
va t pu oa i f : 
7 “PRIVY COUNCIL. MES 
Passer Lord Thankerion, Lori Romer, Li n Lf Kidóseeh, . 
d _ Sir Gáirge Rankin and Sir Madhavan Nair. l l 
Ar md EE ABIBA ALI 
(7|. 2. ALHAJI MAMA ALL., : i ne 
July, 3. 
. [On Appa’. FROM THE West AFRICÀN Co JRT OF APPEAL ] — 


ila 


Will, clita M ONE af ani ip land for indefinite perind Trist if 
Greated. by the use of. words ‘Leave in charge ofa "v 


A devise of the rent of land for an; indefinite time” is bquivalent ig a devise 
of the land itself; ^^ ^ E AT l 


z 


at 


The words ‘I lèa | in ees of’ are not the dou mdaly uud for creating a 
trust, aüd may well be used as meaning [leave in the hands of", 


* One Ali executed a Will dà the sith December, 1901; paragraphs r, and 4 of i 
Which were as follows p : - 


» 


^ «p I leave | my TN ae seas LTES OF] oig charge. of. ee reser atike ga * The said n 
" house is never tà be sold but the rent received therefrom is to be divided equally 
between. 2955554398523 049 è z -x E 
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2. I leave the land known as Ali's land behind the Mosque and Zongo in the 


charge also Obranna A 


Held, on construing the Will that the property mentioned in paragraph 2 
of the Will was devised to the named persons as the Rogo beréficial interest in 
the Zongo land. i 


That the named divisees in paragraph 1 took absolute interest in the house as 


tenants in common in equal shates. a 


That by the first sentence in paragraph 1 the testator intended to confer the 
beneficial ownership upo1 the named persons and not merely to constitute them 
trustees, a 

Privy Council Appeal No. 13 of 1940, against the judgment and 
decree of the West African Court of Appeal (Webb C. J, Lloyd 
A. C. J. and Strother-Stewart J), dated the 6th April, 19:9, 
reversing those of the Court on Oviginal Side (Petrides C. J.) 
dated August, 1938, decreeing the suit. 


W. H. Stoker and E. Wetton for the Appellant. 
A. G. P. Pullan for the Respondent. 


The judgment of their Lordships was delivered by 


' Lord Romer :—Their Lordships on this appeal are called upon 
to determine the true meaning and effsct of -a devise of certain real 
estate contained in the Will of one Ali, a native officer in His 
Majesty King Edward the Seventh’s Hausas. This Ali was a much 
married man, being the possessor of no less. than seven wives, of 
whom the senior was Madame Amina. He had, on the other 
hand, comparatively few children, for they numbered but eight in 
all. Of these children one, a son, was. the respondent Mama Ali ; 
another, a daughter, was called Mariam Ali: the third, also a 
daughter, was the appellant Abiba Ali. 

On the 12th December, rgor, Ali made his Will. It is written 
in the English language and is in the following terms : — 

“In the name of God Amen! © 

“This is- the last Will and Testament of Ali an officer in. His 
Majesty King Edward the Seventh’s Hausas. 

“r, Ileave my-house in the House Road in Ussher Town to 
the South of the late B. D. Coker’s House in the charge of Madame 
Amina, Meriam Ali and my son Mama Ali. The said House is 
never to be sold but the rent received therefrom is to be divided 
equally between the said Madame Amina, Meriam Ali and my son 
Mama Ali. 

"2. Lleave the land known as Ali's land behind the Mosque 
and Zone in the charge also of Madame Amina, Meriam Ali and 
Mama Ali. 


S 
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E I bequeath to Adma, Aramu, ‘Asibi Maminah, Adjumah, 
Zanaboo, Agara, my wives a sum of Twenty Pounds each. 
l "4. T'bequeath the balance of my money in the Bank of British 

"West Africa aftor deducting the (£140) one hundred and forty 

pounds referred t®.in the preceding paragraph to Madame Amina, 
. Meriam Ali, and Mama Ali. They are to use the money for 
the benefit of themselves and thé, Se of my my and 
children in Accra. 

‘ts,’ I bequeath'to my son Mama Al all ‘my etc consisting of 
trinkets, war medals and wearing apparel. 


*6. I appoint Henry Wartemberg of Elmina and Timothy Laing ' 


' of Accra and Cape Coast son of the late; Revd. "Timothy Laing my 

executors. They are to see that the conditions and the terms of 
this Will aré carried out and they are to be properly compenstated 
by Madame Amina, Meriam Ali, and Mama Ali. 

“7, This Will shall be in full force at tlie date of my death. " 

On-and February, 1958, Ali died and on roth September, 1908, 
the Will was proved by Timothy Laing, one of the executors. 

The question of construction to be determined on this appeal 
arises under clause (2) of the Will. Itis this: Is the property 
therein mentioned, which is hereinafter referred to as the Zongo 
land, devised to Madame Amina, Meriam Ali, and the respondent 
merely as trustees, or is it devised to them for their own benefit ? 


If the formier be the true view, then inasmuch asthe trusts upon 


"which the property is to be held are not declared in the Will, the 
beneficial intérest in it devolved as “upon an intestacy. Their 
Lordships äre informed that in that case, according to the law 
governing its succession, the property passed to all the testator's 


children- in equal shares except thata son took two shares toa . 


daughter's one. It was not, however, until 18th October, 1937; 
that any attempt was made by the appellant to establish her right 
to a share in the Zongo lnd. On that date she began the present 
action as plaintiff, purporting to sue: on behalf of herself and four 
other of the testator’s children who would be interested on the 
. footing of an intestacy. Sheclaimed by her writ to have her and 
— their title to-share.in the Zongo land declared and to have the 


usual consequential accounts taken. The defendants to the action ` 


"were the respondent and Meriam Ali. In the meantime the respon- 
dent and'Meriam Ali ande until her death in ths year tgia, tho 
widow Madams Amina, had treated the Zongo land as though it 
- Bad been devised to them “beneficially. ‘If it had in truth been so 
devised, the question whether the three took it as joint tenants or 


497 
P. C. 


T 
Abiba Ali 
v. 
Alhaji Manta Ali, 
Lord Romer. 


=~ 


- * 
- i ee T 
~ 4 "- 


Ags 2 l o füg CALCUTTA Law JOURNAL. - E Vorig, 
Le . 88 s tenants in common need: not, be discussed... For; it appears athat 
ios * — on the*deéath of Madame Amina Ali, and.that by a deed dated: 22nd 
Abiba Alı October, 1977, the last name conveyed to` the respondent: the 


"whole of her inter tih the Z h-ofit 
Alhaji MIS Ali. est in tbe Ingo land, - -OF rather ` in so niuc 


Ur ma we 


Lord Romer. the land had been sold and the proceeds. ‘divided between Meriam 


——— a 


= l Ali and the 'Tespöndent. Qa thf ‘assumption. therefore- that the 
sy _ devise of “the: Zongo. land to tl three passed- the beneficial. interest, 


à 


„the respondent as from 22nd" October, 1917, had become’ ‘the ‘sole . 
T "owner of the land still remaining unsold. -wosther the three took-as | 
. Joint tenants: or, tenants-in-common. From that date down- ta the. 
institution of this action wit remained in his sole ani undisputed j 


_ - 


possession. n. a E — 


a’ - 


:. before Petrides C. d who ori 8th October. of that year gave judg: 
i ment in favour of the plaintiff." "Upon | the question of construction - 


- he held'that tne Zongo land had not been devised by paragraph: 2 


of the Will to Madame Amina, ‘Meriam Ali, and the respondent but 
was placed ‘in ‘their charge.. “Tt results ", .he- said, “ from “this 


: . ci that: the- appellant and those -she purported to Tepresent were 


entitled to certain specified ` sharés in that part-of the: Zongo- land ` 


that remained unsold,” ‘and directed, an account to be taken. of- the 
: moneys received “by the réspohdérit . from that part of the land.. It 


should be mentioned in this, conriexion that, for.reasóns which: itis. 


. unnecessary to specify; the: appellànt at the ‘trial. had abandoned 
. ' her claim against the defendant. Meriam Ali. Fiom this judgment 


QUE. Bax UP" ANE respondent appealed to the West Afiican Court of ‘Appeal. 


(Webb. C. J; Lloyd A.-C. J. ‘and Strother-Stewart J.) ‘who .on 6th 


- 


2 Hc appellant. now appeals to His Majesty i in Council. dr ee 


l ` There i is ünquestionably. much to ba said. in favour oí the. con? 
~ struction of _paragraph. of the Will for which the appellant . con- 
tends. Upon the whole, however, their Lordships . find themselves 


Court of Appeal. Jf that paragrap were: the only one. inthe Will. 
por : “it is probable that the result of it wo tld: be wnat Petrides, - (Ge 
i ü held it to be" But even so, 'the.-words SAT leave in charge of” are 


not those commonly used fot- creating a- trust. ani miy well have. 


. been used by, this native officer as .físaning. no more ron E I leava 
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_ as "then temaitied unsold, it being recited in thee deed that part of - 


"The action. came on for hearing in the month of Augást; 1938; 


pardgraph that these three persons were um of , the. land and. 
_ held the land | not? ‘for their own benefit but for. the . heirs of the 
testator, i.e, in this case the children. ^ He accordingly: declared i 


- April, 939, ` made an order allowing the,appeal. From that: order: 


jud "^ in agreement with . the conclusion Ieached by the majority ‘of. the : 


x 
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in the hands of ? the three- named persons? The paragraph, zho- P. C, 
| ever, must be read in connexion. with the rest of the Will including - 1942. 
paragraph 4 in which the testator, w when desiring | to-create:a trust, Abiba All 
has used the appropriate words for doing so. But‘ in particular it 
must be. read in «connexion with paragraph 1, “a paragraph that - 
` Petrides C. J. -unfortunately thought it unnecessary to construe a3” 
the appellant- made no claim'to the progerty with which it.was con- = 
cerned. Surely in order to constru® the words ^ I leave in charge ~ ° 
of” contained in paragraph 2 itisvery material to say the least. 
`of it, - to construe the same words where they occur in, paragraph to 
Turning then to this litter paragraph the firs* observation to be 
. made is-that the second sentenc? init mikes ‘at abundantly Clear | 
that the three named devises were to take absolute ` interests in the, ` 
housé in Horse Road as tenants-in-common in .equal shires, it being 
well settled that. a devise of - the rent of land for an indefinite timé 
is now equivalent to a devis2‘of - the land itself. It is argued, how- 
ever, on behalf of ths appellant. that these absolute, ‘interésts ` are 
eqüitable. interests-only, and that’ the ləgul estate in the hoüse WAS | 
by ‘virtue of the-ficst sentenze: or the: paragraph vested in the thres B 
named persons: jointly as trustees, the trusts on which tlie property 
was to bs held by them being declired in-thé-sscond: sentence. 
It is said in other words. that.the testatoz's intention-was; to consti- 
tute these persons jointly: trustees - for themselves absolutely: as . 
tenants-in-common in equal shares. - Their Lordships are not pre- : 
‘pated to attribute to the testator. so unlikely-an intention. It seems 
to them a far sounder construction” to regard thé first sentence as 
coriferring upon the devisees the: absolute bencficial intérest- in the 
property and the second sentence as an attempt, though an incffec- 
tual attempt, to impose upon them a restraint on dlienation. If, , 
indeed, the first sentence merely constituted the devisees: trustees - 
they would not as such have possessed a power of sale —As'the 
absolute beneficial owners on the other hand they. would, of course, ` 
have had such a power. ' The attenipt to deprive them of that power 
, seems therefore: :an indication .that by. the-first sentence the testator 
intended to confer the beneficial ownership upon ‘the three: persons 
and not merely to-constitüte them trustées. © - I 
Their Lordships are accordingly of opinion thit in paragraph I 
of the Will the-words -“ I leave i in the charge of. icu see ate 
upon a, true ‘construction: equivalent to, "© I devise :absolutely 
Oonain” Bat if “these `, words haye that- meaning in - 
paragtaph 1, there can be no valid réason-for giving them a different, i 
meaning iti paragraph 3. ` Tney are therefore -effectual to confer -- 


+ v. 
- Alhaji Mama All. 
Lord Romer, 


-—— — 


Abiba All 


v. 
Alhaji Mama Ali. 


Ce 


Lord Romer. 


eae cal 


* 


THE CALCUTTA LAW JOURNAL | Vor. 76. 


upon the three named persons the absolute beneficial interest in 
the Zongo land.. Some confirmation of this view is afforded by the 


use and the position of the word “also " in that paragraph. The 


place in which it is found suggests that the testator was not merely 
adding a new clause to his Will but was adding a new subject- 
matter to the “ charge ”, that is to say to the beneficial devise con- 
tained in the preceding paragraph, though without the attempted 
restraint on alienation. .. 

In adopting this construction of the words “I leave in the 
charge of ” contained'in paragraph 2 of the Will their Lordships do 
not doubt that they are giving effect.to the real intention of the 
testator. They find it difficult to suppose that the testator intended 
to devise the Zongo property to trustees and yet deliberately 
refrained from indicating the trusts upon which such property was 
to be held. For these reasons, which are substantially the reasons 
upon which the decisions of Webb C. J. and Lloyd A. C. J. in the 
Court of Appeal was founded, their Lordships -are of opinion. that 
the appeal should be dismissed. They will humbly advise His 
Majesty accordingly. The costs of the respondent must be paid by 
the appellant. 


Sydney Redfern & Co.: Solicitors for the Appellant. * 
A. L Bryden & Co.: Solicitors for the Respondent. 


A. T. M, . Appeal dismissed, 





APPELLATE CIVIL. 
Before Mr. Justice A. N. Sen and Mr. Justice R. B. Pal, 


SREE SREEJUT MAHARAJA SIR BIR BIKRAM 
KISHORE MANIKYA BAHADUR 


v. 
TAFAZZAL HOSSEIN AND ANOTHER.* 


Bengal Fani Act (XVIII B. C, of 1940) Section 168A, if void and repugnant 
to section 51, Civil Procedure Code (Act V of 1908)—Sections 107 (1) and 
107(2), Government of India Act—~Diversity and repugnancy in law, if the 
same thing—Bengal Tenancy Act, if provides tts own procedure. 

Section 168A of the Bengal Tenancy Act to the extent that it limits, sales 
in execution of decrees for rent to the property in arrears is not void under 
*Appeal from Appellate Order No. 287 of 1941, against the order of M. A. 
Ashan, Esq., District Judge of Noakhali, dated the 12th August, 1941, affirming 
that of P, C. Rai Chaudhuri, Esq., snes Ist. Court, Feni, dated the 17th 


Joly I 94%; 1 
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Von. 76} - ` HIGH COURT. 
section 107 (1) of the Government of india Act, dnd ‘not repugnant to section 
51 of the Code. of Civil Procedure which is the existing Igdian law. e 


The enactment of section 1684 of -the Bengal Tenancy Act being not a 
matter enumerated i in the Concurrent Legislative List but being a matter covered 
by item 21 of the Provincial Legislative List, section. 107(2) would not bê- 
"httracted and is not void to the éxtent of its repugndáücy to the Bengal Tenancy 
Act as it stood at the time of the amendment by Act XVIII of 1940 (B. C.). 


Satish Chandra Hui ù, Sudhir Krishna Ghosh (1), d Satish Chandra Bando- . 


padhya v. Bishnupada Pal (2) followed. - oe 


Sor ' 


Civit. 


1942. 
Nead . 
ee Sreejut Maha- 
raja Sir Bir Bikram 
.Kishore Manikya 
Bahadur 


V. 
. Tafazzal Hossein. , 


LX 


" Diversity and repugnancy in enactments are not the same thing, Re-. | 


pugngncy implies a conflict, Two provisions of the law may be diverse or dis- 
‘similar but nevertheless there may be no conflict between them.. Conflict ” "arises ' 
when two diverse elements meet in seeking to occupy the same field, Where they 
do not meet there, is no conflict. "E 

The Bengal Tenancy Act provides its own special procedure although most of 
it has been borrowed from the Civil Procedure Code. 

Per Pal, F.: In order to fall within the mischief of section 107(1) of the 
Government of India Act, 1935, both the Provincial law and the existing Indian 
law - must be with respect to the same matter and that. matter must be ‘one of 
the matters enumerated in the Concurrent Legislative List. Sub-section (1) 
declares a provision to be void ‘subject to. the provisions of this section’, 

The invalidity imposed by sub-section (1) wil] not attach to the provision if 
the- Provincial law in question, is passed in the: manner contemplated by sub- 
section (2). So only that kind of the Provincial law, is contemplated by sub- 
section (1) as is covered by sub-section (a). 


Appeal by the Decree-holder. 

The material facts will appear from the sienen 

Dr. N, C. Sen Gutta and Mr. Ajit Kumar Dutt for the Appel- 
lant. 


Mr. Syed Farhat Ati Ru Mr. A. E for the Deputy 
TODAS 


TA 


» A. V. 
The judgments of the Court were as follows : = 

Sen, J. :—The appellant obtained a decree for arrears of rent 
against the respondents and-in execution thereof sought to attach 
and sell their properties movable and immovable other than the 
land which. was in arrears.’ That land had already been sold in 
execution. - The , judgment-debtors contended that by reasdh of 
the provisions of section 168 A of the -Bengal Tenancy Act no 
property other than-the land in arrears was- liable to be sold in 
execution of this decree for arrears of rent. This contention was 
given effect to by both the Courts below'and the execution case was 
dismissed. The decree-holder appeals. 

Several arguments were .raised in the Courts below by the 


(1) (1942) 75 C. L, J. 190 ; 46 C. W. N. 549. (2) (1942) 46 C, W. N, 628, ' 
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Civit appellant but here he gives up all hi$. contentions except one. and 


1942. that is that section 168A of the Bengal Tenancy Act to the extent - 
Sree Sreejut Maha- that it limits sales in execution of decrees for rent to the property 


raja Sir Bir Bikram jn arrears is void, inasmuch as; it is repugnant to section st of the 
Kishore Manikya 


Bahadur - Gode of Civil Procedure’ which says that a decreg may be éxecuted à 
Tafazzal Hossein. by the sale and attachment of any property of the judgment-debtor. 
eem Reliance is placed on section 1o7eof the Government of India Act , 


Sen, J. 


- a Mid = 


the relevant portions of which are in these-terms : a : 

“107. (1) If apy provision of a Provincial law is repugnant to" 
any provision of an existing Indian law with respect to one of the 
matters enumerated in the Concurrent Legislative List, then, sub- 
ject to the provisions of this section, the existing Indian law, shall 
prevail and the Provincial law shall, to the extent of the repugnancy, 
be void. © - i 

(2) Where a Provincial law with respect to one of the matters 
enumerated in the Concurrent Legislative List contains any provi- 
sions repugnant to the provisions of an existing Indian law, with 
respect to that matter, then, if the Provincial law, having been 
réserved for the consideration of the Governor-General or for the | 
signification of His Majesty’s pleasure, has received the assent of 
the Governor-General or of His Majesty, the Provincial law shall 
- in that Province prevail, but nevertheless the Federal Legislature 
` may at any time enact further legislation with respect to the same 

matter:  — - 

There can be no doubt that section 168A is a provision of a 
Provincial law. It has been enacted by the Provincial legislature 
established under the Government of India Act (vite section 311). 
There can also be no doubt that the Civil Procedure Code is an 
existing Indian law inasmuch as it isa law made before the com- 
mencement of Part III of the Government of India Act by a legis- 

“lature having power'to make such law (vide section 311). _. Further 
it is a law relating toa matter enumerated in the Concurrent List 
being item No. 4 (Civil Procedure) of that List. Lastly.it is -a-fact 
that no-assent of the Governor-General or of His Majesty the King 
has been received for the enactment of section 168A of the Bengal 

Tenancy Act. If, therefore, section 168A of the Bengal Tenancy . 

Act is repugnant to the Civil Procedure Code then it must be void 

to-the extent to which it is so repugnant. 

The question for determination therefore. is whether it is- repug- 
nant. In my opinion itis not. True, section 168A of the Bengal. 
Tenancy Act differs from section sr of the Civil Procedure Code. 
Section 168A of the Bengal-Tenancy Act prohibits the sale, in exe- 


Cu. us ` n y^ fe E T i : ` 
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, cution of a decree for arrears of rent, of: any ' péoperty of the judg- Omii à 
-ment-debtor other than the`land`in arrears, whereas section 54 of 1642. 
the Civil Procedure Code states that a decree may be executed by - Sree Sreojat Maha- 
the sale of asy property beloriging to the judgment-debtor. But ` mi Sir Bir Bikram 
ishore: Manikya 
diversity and repugnancy, are not the sdme thing. Repugnancy Bahadur . 


implies a conflict. Two provisions , of the law may be diverse or 
dissimilar but nevertheléss there maybe fo conflict between them. 

Conflict arises when: two diverse elements meet in seeking to occupy 
the same field. Where they do not meet there is no conflict. ' 

‘I shall endeavour to show that there is no-conflict between sec- - 
tion 163A of the Bengal Tenancy Act and “sectio? 5r. of the Civil 
Procedure Code because these. two diverse, provisiogis occupy dife- 
rent fields, Section 163A of the; Bengal Tenany- "Act does not 
touch the Code of Civil Procedure atvall. It isa provision ‘cf. the 
Bengal Tenancy Act and it se seks to alter the procedure laid down 
in that Act... No doubt, most of the provisions of..the Code of 
Civil Procedure have been incorporated? i in- the . Bengal Tenancy 
Act but it is quite clear that the ` Civil Procedure Code, as- such, 
does riot apply to the Bengal Tenancy. Act. ex proprio vigore. The 
Bengal Tenancy Act provides its own procedure. . Chapter XIII of 
that Act deals generally with the Judicial Procedure .to be followed 
in suits between landlords and tenants: as stich and Chapter XIV, 
in which section 168A appears, deals specifically with sales in execu- 

-tion of decree for arrears of- rent," Section 143 which is the first 
section in Chapter XUI says-this : 2 

(o. 143 (1). The High Court may, - -from Ge to cue with the 
approval of the l'rovincial Government, make rules, consistent with 
this Act, declaring that any portions of the Code of Civil Procedure, 
1908, shall not apply to suits between landlord and tenant as such. 
or to any specified classes -of such - suits, or-shall apply to them 
‘subject to modifications specified in the rules, 

(a) Subject to any rules so made, and subject also to the other 
provisions of^ ‘this Act; the Code of. ‘Civil PIGEON 1995, shall 
apply.to all such ` suits, 

As T interpret «this: section ‘it lays Aoi: in , general terms. the 
judicial procedure to be followed in suits under the Bengal Tenancy ` 
Act between landlords and tenants:as such ; in doing SO it. sayg 
that the procedure shall.be the same. as-that^laid down in ‘those, 
provisions and those provisiofs only., of the Code ` as have been 
made applicable to suits between landlord and’ tenants as such by 
the Bengal Tenancy Act itself or by the rules made thereunder.. 

_To me it is quite | clear that the Bengal Tonångy Act-provides its. 
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oe own special procedure although most of it has been borrowed from 
1943, s the Code of Civil Procedure. Section 168A, is merely an item of 


. Sree Sack Maha- that special procedure and does not in any way encroach upon the 
raja Sir Bir Bikram domain in which section 51 of the Civil Procedure Code functions. 


V Bahadar The two sections do not meet and so they canhot be in conflict. 
 Tatazzal “Hossein, There, is accordingly no repugnancy. 
Ce d The view that I have tdkep is supported E the provisions of 
j o section 4 of the Code of Civil Procedure nd relevant portion of 


which is in these terms : 

© (r) In the absence of any | specific — to the contrary, 
nothing in this Code-shall be deemed to limit or otherwise affect 
any special or local law now in force or any spscial jurisdiction-or 
power conferred; dr any special form of procedure prescribed, by or 
under any other law for the time being in force. 

Under this section, not only is any special law existing at the 
time of the enactment of the Code left unaffected, but the section 
goes on to say that any Special form of procedure that may be 
prescribed by any other law for the time Being in force will also not 
be affected by the Code. In óther words, if a subsequent law lays 
down any special form of procedure such special procedure will not 
be affected by the Code of Civil Procedure. Now, as I have said 
before, Chapters XTII and XIV of the Bengal Tenancy Act lay 
down a special form of procedure. That procedure therefore is 
unaffected .by the Code of Civil Procedure. There can conse- 
quently be no conflict'or repugnancy between‘any provision of the 
Code of Civil Procedure and section 168 A-of the Bengal Tenancy 
Act which is a section dealing with the ‘special form - of Procedure 
under the Bengal Tenancy Act. , 

. It was argued, though faintly, that section 168A was repugnant 
to the Bengal Tenancy Act as it sood at the time of the amendment 
and therefore it must be held to be void to the extent of- its 
repugnancy inasmuch as the Bengal Tenancy Act is itself an. 
existing Indian law. This argument, however, cannot be supported, 
Section 107 of the Government of India Act says that the provi- 
sions of a Provincial law will be void if it is repugrfant to a provision 

‘of an existing Indian law wHA respect to one of the matters enumsrated- 
in the Concurrent List. Now the Bengal Tenancy Act is nota law 
with respect to a matter enumerated in the Concurrent List: it is 
a law with respect to item 2r of the Pr8vincial Legislative List which 
is in these terms : 

“21. Land, that is to say, rights in or over land, land tenures, 
including the relation of landlord and tenant, afid the ccIkcctici o 


* 
* 
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E ; transfer, alienation and devolution of agricultural land ; 
land improvement and agricultural loans ; colonization ; Court of 
Words ; encunibered and attached estates ; treasure trove.” 

The words “lagy with respect to a matter" cannot reasonably 
mean the substantive law only relating to that matter. The word 
aw embraces both substantive anf progedural law and a "law with 
respect toa matter’ would include the sp2cial procedure law, if 
any, relating to that matter. Iam not unmindful of the fact that 
“Civil Procedure" is an item in the concurrent list being item No. 4 
of List III, Part 1. But there ‘Civil Procedure’ is used in a general 
sense as the procedure applicabl2 to litigation generally ; it does 
not include a sp3cial law of procslure which is applicable only lo 
litigation regarding. a speciil mitter Tae Bengal Tenancy ` Act 
when it deals with procedure doss not deal with Civil Procedure 
generally but it deals with the procedural law applicable to a special 
class of suits dealing with matters included in item No. ar of the 
` Provincial List. Therefore even when it deals with procedure it is 
not an existing Indian Law with respect to a matter enumerated in 
the Concurrent List but itis a law with resp2ct to a matter in the 
Provincial List. 

Section 168A althouzh it alters the existing Bengal Tenancy 
Act in respect of sales in exscution of decrees for ‘arrears of rent 
cannot therefore be said to be repugnant to the provisions of an 
existing Indian Law with respect to any matter enumerated in the 
Concurrent List. 

This question came up for decision in two cases viz, ` Satish 
Chandra Hui and others v. Sudhir Krishna Ghise and another (1) 
and Satish Chandra Bandapadhya v. Bishnufada Pal and others (4) 
where it was held that section 163A of the Bengal Tenancy Act is 
valid law." I respectfully agree with those decisions for the reasons 
stated above. l 

The appeál is accordingly dismissed, there will be no order as 
.to costs. 

A cerlificate under section 205 of the Government of India Act 
is granted. 

Pal, J. :—1 agree that this appeal sonia be dismissed. 

The only point urged in this appeal is that section 168A of the 
Bengal Tenancy Act, in so ,far as it lays down that ‘a decree for 
arrears of rent........ ....Shall not be executed by the attach- 
ment and sale of any ano ciis or immoveable property other than 
the entire tenure or holding to which the decree...............relates', 


(1) (1942) 45 C. W. N. 540. (à) (1942) 46 €. W. N. 628. 
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Civit, is void to that extent under section 107 (1) -of the Government of 
1942, India Act; 1935. o 

Sree Sreejut” Maha- Section 107(r) of the Government of India Act provides as 
raja Sir Bir Bikram T 

Kishore Manikya 1000W : T - l ; 

«Ba madur “If any prevision of a Provincial Law is repugnant to any provi- 

Tafazzal Hossein, SiON ofa Federal Law which, the'Federal Legislature is competent 

ao to enact or to any provision ofan existing Indian Law with respect 

pieds to one of the matters enumerated in the Concurrent Legislative 


List, tben, subject to the provisions of this section, the Federal Law, 

whether passed before or after the Provincial Law, or, as the case 

may be, the existing Indian Law, shall prevail and the Provincial 
- Law shall, to the extent-of the repugnancy, be void". 

"Provincial Law" is defined by section 311 of the Actthus: — 

“ “Provincial Act’ and ‘Provincial Law’ mean subject to the pro- 
visions of this section an Act passed or Law made by a Provincial 

` Legislature established under this Act". 

Section 168À of the Bengal Tenancy Act is "a Provincial Law" 
or “a provision of a Provincial Law,” it having been inserted in the 
‘Bengal Tenancy Act by Act XVIII of 1940, passed by thé Bengal 
Provincial Legislature established under the Government of India 
, Act, 1935. = M 

The expréssion ‘existing Indian Law’ is defined by the same sec- 
‘tion thus :— 

"existing Indian Law" means any law, ordinance, order, bye-law, 
rule or, regulation passed or made before the commencement of 
Part III of this Act by any legislaturé, authority or person in any 
territories for the time being comprised in British India, being a 
legislature, authority or person having power to make such a Hm 
ordinance, order, bye-law, rule or regulation”, 

Dr. Sen Gupta contends that ‘existing Indian Law’ in question 
here is : 

(1) Section 5t of the Code of Civil Procedure as it is: ; 
or (2) Section 51 of the Code of Civil Procedure "as adapted by 
the Bengal Tenancy Act section r43 (2) ; IZ 
or (3) the law wherever to be found giving the decree-holder 
a right to execute his decree against all the properties of the judg- 
ment-debtor, y 

- Admittedly the Bengal Act XVIII ef t940, which enacted sec- 
-tion 168A-of the Bengal Tenancy Act, was not passed following 
‘the Procedure laid down in section ro7 (2) of the Government of 

India Act. 
If, therefore, the provision in the Provincial Law in question and 
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the provision in the existing Indian Law in question satisfy the 

requirements of section 107(1) of the Government of India Act.and 
if there be repugnancy between the two provisions in any extent, 
the Provincial Law will be void to the extent of the repugnancy. 

Reading the section ro7(t) of the Government of India Act, 
1935 by itself there*is some difficulty in seeing the exact bearing . of 
the words “with respect to one of the matters enumerated in the 
Concurrent Legislative List”. As fhe section stands these words 
may be taken with, M 

I. ‘an existing Indian law’ 

or 2. ‘any provision of an existing Indian law’ 

or 3. ‘repugnant’. i - 
_ In sub-section (2) of the section, however, these words are nee 
with “a Provincial Law” and “an existing Indian Law’, The Sub- 
section runs thus:— , 


“Where a Provincial Liw with res pect to one of the matters enu-. 


merated in the Concurrent Legislative List contains any provision 
repugnant to the provisions of an earlier Federal Law or an existing 
Indian Law with respect to /A/ matter, then, if the Provincial Law, 
having been reserved for the consideration of the Governor-General, 
or for the signification or His Majesty's pleasure, has received the 
assent of the Governor-General or His Majesty, the Provincial Law. 
shall in that Province prevail, but nevertheless the Federal Legisla- 
ture may at any time enact further legislation with respect to the 
same matter". 
', According to this sub-section, the Provincial Law in question 
must itself be **with respect to one of the matters enumerated in 
the Concurrent Legislative List”, and the existing Indian Law must 
also be with respect to zat matter. The repugnant provisions need 
only be contained in such ‘Provincial Law’ and,‘the existing Indian 
Law’ ; and beyond being contained in them these provisions them- 
selves are not required by the sub-section. to be ‘with respect to’ 
any particular matter. Taking the two sub-sections together it 
appears to me that the following possible sets of requirements might 
have been within the contemplation of the section :— 

t. (a) the Provincial Law must be with respect.to one of the 
matters enumerated in the Concurrent List ; 

(b) the existing Indian Law must also be with respect to the 
same matter ; : 

(c) A provision in (a) mest be repugnant to a moo in (b) ; 
(i) these provisions themselves are not required to be with tepesi 
to any particular matter ; 
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or (ii) these provisions must alsQ be with respect to one of the 
matters enumerated in the Concurrent Legislative List ; 

2. (a) the Provincial Law need not be with respect to one of 
the matters enumerated in the Concurrent List ; 

(b) the existing Indian Law must be with Nes to one of the 
matters enumerated in the Concurrent List ;. © 

(c) A provision in (a) must be repugnant to a provision in (b) : 

(i) these provisions themselves are not required to be with res- 
pect to any particular matter ;* 

or (ii) these provisions be with Seana to. one of the matters 


~ enumerated in the Concurrent Legislative List ; 


' or (iii) the provision in the existing Indian Law must be with 
respect to one of the matters enumerated in the Concurrent Legisla- 
tive List, the provision in the Provincial Law is not required to be 


' with ne to any such matter ; 


- (a) the Provincial Law is not required to be with respect to 
ma of the matters enumerated in the Concurrent Legislative List ; ` 

(b) the existing Indian Law also is not required to be with rès- 
pect to any of the matters enumerated -in* the Concurrent Legisla- 
tive List. ; ; 

(c) A provision in (a) must be repugnant toa provision in (b), 
the repugnancy being with respect to one of the matters enumerated 
in the Concurrent Legislative List. This can happen only when the- 
provisions are with respect to the same matter and that matter is one 
of those enumerated in the Concurrent Legislative List. 

It should be noticed here that the expression “Provincial Law" 
and "existing Indian Law” do not. necessarily mean and refer to any 
entire statute. Any provision of a ‘Provincial Act’ or of a ‘Pro- 
vincial Law’ will also be a ‘Provincial Liv’: Similarly a provision 
of an existing Indian.Law will also be ‘an existing Indian Law. In 
the above analysis, however, we have kept them distinct, in view 
of a particular contention raised by the learned Advocate Jor 
the appellant, as will appear later. - 

In my opinion the two sub-sections must be read together. In 
order to fall within the mischief of section 107 (1) of -the Govern- 
ment of India Act, 1935, both the Provincial Law and the existing 
Indian Law must be with respect to the same matter apd..that 
matter must be ‘one of the-matters enumerated in the Concurrent 
Legislative List.’ Sub-section (1) declares a provision to be void 
‘subject to the provisions of this sectione! "The invalidity imposed 
by sub-section (1) will not attach to the provision if the. Provincial 
Law in question is passed in the manner contemplated by Sub-seg- 
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tion (2): .In my opinion therefore, only that kind of the Provincial Crvit. 
Law is contemplated by sub-section (1) as is covered by sub-section 1942, 


(2). The Sub-section (2) clearly contemplates only a Provincial Sree Sreejet Maha- 

law with. respect to one of the matters. epg in the Concurrent raja Sir Bir Bikram 
. : ishore Manikya 

Legislative List. os : - Bahadur 

The Provincial law in question in the présent case is & provision 
contained in the Bengal Council Act XVIII of 1942. The ques- 
tion, therefore, is whether this Act can He said to be ‘with respect to l Pal, F. " 
one of the matters enumerated in the Concurrent Legislative List’. 

. In Satish Chandra’ Hui v. Sudhir Krishna Ghosh (1) a Division - 
Bench of this Court, of which I was a member, - observed that this 
-ehactment in pith and substance was one with "respect to ‘land-tenure’ 
and consequently with respect to item: No. a1 of the matters 
enumerated in the Provincial Legislative- List: I see no ‘reason to 
differ from the view which we took in this respect in that case. 

It is contended on'behalf of the appellant that as every provi- 
sion in this Act is ‘a Provincial Law’ as defined by the Government 
of India Act, 1935, we are to see not ¢he pith ard substance of the 
entire enactment, but thé matter for legislation in the particular 
provision: Here, it is contended, the particular provision is section 
168A Bengal Tenancy Act and the subject matter for legislation 
in this particular section is'‘a matter included in the Code- of Civil 
Procedure’ in 1935, is the matter included in s@ction 51 of the 
Code of Civil Procedure: This is item ‘No. 4 of the Concurrent 
Legislative List. Consequently, it “is contended that section 168A 
of the Bengal Tenancy Act is “a Provincial Law with respect to one 
of- the matters enumerated in the Concuitent Legislative List” or | 
is “a provision of a Provincial Law with . respect to one’ of the. 
matters enumerated in the Concurrent Legislative List”, within the 
meaning of section 107 of the Government’ of India Act, 1935. 

- Tam unable to-accept this contention;: In my opinion it is 
opposed tothe very doctrine of “pith and substance". “In order. 
to see “with respect to" what matter the.legislature is exercising 
its legislative function we are to look to the substance of the entire 
subject matter for legislation and not to, ey detailed coerce 
severed from thé context. - = 

It is further-contended that item No. 2: of the Provincial Legis- 
lative List does not cover the matter T provided for by section 168A, 

Bengal Tenancy Act. s : 

The relevant portion of tem No. 21 of the Provincial Pepisiative 

List stands thus : “land, that i is to say, rights i in or over land, land- 
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tenure, including the relation of landlord and tenant, and the 
collection of rents..,............ 

: Dr. Sen Gupta contends that these words comprehend only the 
substantive rights and liabilities relating to land and land-tenure 
and do not cover any remedial provisions in relation to such rights 
and liabilities. According to him the use of the word *'collec- 


tion" in the iterh is significantly narrow and it does not comprehend 


even ‘recovery’ of rent. He tefers to item No. a of the list in order 


to show that the matter of jurisdiction and powers- of Courts with 


respect to any of the matters in this list was kept a distinct sub- 
ject matter so as to indicate that the other items in the list would 
not cover such matters even incidentally. Dr. Sen Gupta then 
contends that even item ‘No. 2 is not comprehensive enough to 
cover the matter dealt with in section 168A, Bangal Tenancy Act. 
According to him it is only item No. 4 of the Concurrent Legislative 
List which embraces the provision contained in this section. 

In my opinion the words in item No. 2t of the Provincial List 
are comprehensive enough to cover the remedial as well as the Pro- 
cedural provisions concerning the reliefs im respect of the rights 
and liabilities admittedly covered by the item. The law relating to 
landlord and tenant has always been understood to be comprehen- 
sive enough to include such matters. The Bangal Tenancy Act, 
for example, which professes to give’ the law relating to landlord 
and tenant, contains provisions like its sections 143 and 148, chapter 


XIV. The matter, I believe, has been set at rest by the Federal 


Court in the United Provinces v. Aliga Begum (1). l 
The same case is also an authority for saying that the words 


“collection of rent" are comprehensive enough to include "the. 


recovery" thereof, and that it will bs within the compatence of>the 
legislature to make incidental remedial provisions while legislating 
with respect to land, lanl-temure, the relation of landlord ani 
tenant, and the collection of rent. Provisions in curtailment of the 
decree-holders' right to execute his decree for arrears of rent were 
not unknown even before this section 163A of the Bengal Ténáncy 
Act, and such provisions were always made in statutes relating to 


the matters enumerated in item No. a1 of the Provincial list. Sec-. 


tion 148 (o) of the Bengal Tenancy Act may be referred to as an 


instance of such a provision. s 
The Provincial Law in question in the present case was not, 


therefore, with respect to one of the matters enumerated in the 


Concurrent Legislative List and consequently the Special Procedure 
(1) (1941) C. W.N., (F. R.) 27. 
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laid down in section 1072) of the Govarnment of India Act was not um 


at all called for in its case. 1942. 


As I have stated above, "the Provincial Law" in sub-section (1) "` Sree Sresjut Maha- 

of section 107 alse must be ‘with respect to one of the matters raja Sir Bir Bikram 
aa E Kishore Manikya 

enumerated i in the Concurrent Legislative List? "ThqProvincial Law Bahadur 

in question in the present case nbt bging with respect to sucha 

matter the law does not at all come Within the mischief of section 

107(-) of Government of India Act, 1933, and consequently no 

provision of it can be void under that section. 

Inthe above viewit is unnecessary to enquire which is the 
rival existing Indian Law and whether there is any repugnancy 
between its provision and the provisioas contained in section 168A, 
Bengal Tenancy Act. Dr. Sen Gupta himself contends in the 
alternative that section 51 of the Code of Civil Procedure was not 
by its own operation the law in the field. It was section 51 of the 
Code of Civil Procedure as adapted by section 143(2) of the Bengal 
Tenancy: Act for the purposes of the suits between landlord and 
tenant. If so, then even this provision as contained in the Bengal 
Tenancy Act will, in gith and suósfance, be part of the law relating 
to landlord and tenant. In such a case even the provision of the 
existing Indian. Law will not be ‘with respect to one of the matters 
enumerated in the Concurrent Legislative List! within the meaning 
of section 127 of the Govérnment of India Act, 1935. Whether 
‘the Provincial Law need or need not with respect to one of the 
matters enumerated in the Concurrent Legislative List, there can be 
no doubt that the rival provision of the existing Indian Law must 
be with respect to such a matter. m 

If the existing Indian Law be taken to be the law, wherever to 
ġe found, giving the decree-holder a right to execute his decree 
against all the properties of the judgment: debtor, then again it is 
not “with respect to one of the matters enumerated in the Concur- 
rent Legislative List", This right treated as a right of the decree- 
holder is certainly not a matter of jurisdiction and powers of 
Courts. Dr. Sen Gupta contends that sucha right is,also a matter 
included in the Code of Civil Procedure at the date of the passing 
of the Government of India Act, 1935, and therefore is covered 
by item No. 4 of thé Concurrent Legislative List. Dr Sen Gupta 
points out section $t of the Gode as providing for this right. 

The right of the decree-holder is the result of the jural relation 
constituted by the decree itself. A new right in personam in favour 
of the decree-holder arises out of this jural relation and the legal 
advantage of the dominus (the decree-holder) involved in this s 
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right are available against the personality of the servus (the judg- 
ment-debtor). This “personality extends over portions of the 
physical world over which the power of the person is extended. 
This is, how, the proparty belonging to the judgmentdebtor be- 
comes available to the decree-holder for the realisation of the- 
judgment-debt. The provisions in the Civil Procedure Code do 
not create this right or'its aWXenlant advantazes, These either 


_ only limit this right or the legal advantages by withdrawing some 


of the properties from their extent or only prescribe the mode of. 
realization of this right or these advantages. 

It was pointed out in Satish Chindra Hv. Suttir Kumir 
Ghosh (Dand Satish Chindra BaudihadAya v. Bishaupada Pal 
(2), that thè provision in section 31 of the Code of Civil Procedure 
did not-contain the li giving sich a right. It simply gives the 
procedure in execution "and enumerates in general terms the 
various ways in which the Court muy ordsr execution of a 
decree. t. . 

Assuming now that in order to attract the op2ration of section 
rog(ryof the Goveramsnt of India Act, ‘the Provincial Law’ need 
not be with respect to any of the mutters enum2rated in the Con- 
current Legislative List, or that the words ‘with respect to’ do . not 
refer to the pith and substance of the entire legislation: but mean 
and refer to the matter thatis being dealt with in the particular 
provision, then the provision contained in section 168A (r) of the 
Bengal Tenancy Act is in apparent rivalry with the provisions 
contained in sections 51 and 60 of the Code of Civil Procedure. 
The question is whether there is any repugnancy between the 
provisions. . 

In Satish Chandra Hui v. Su ihi Krisha Ghosh (t) it was 
held by a Division Bench of this Court, of waich I was a‘ member, 
that between sections 5r and 69 of the Code of Civil Procedure on 
the one hand and section 168A (t) of the Bengal Tenancy . Act 
on the other, there was no repuznancy and that accordingly ` sec- 
tion 168A (1) of the Bengil Tenancy Act, though a Provincial 
Law not assented to by the Governor-General or His Majesty, 
was not rendered void by section ro: (r) of the Government of 
India Act. The same view was taken by another Division Bench 
in Satish Chandra BandapadAya v. Bishnupada Pal (a). 

' I see no reason to differ from the view taken in those cases. 

Dr. Sen Gupta contends -that even assuming that section 168A 

of the Bengal Tenancy Act purports only to -deal with matters of 


(1) (1942) 45 C. W. N. $49. (a) (1942) 45 C. W. N. 628, 
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jurisdiction or power of Cou:tse or with mutters of procedure, its Civit. 
provisions do not amount to conferring ‘any special jurisdiction or 1942. 
power or prescribing any special form of procedure within the grees Srecint Maba- 


meaning of section 4 of the Code of Civil Procedure and conse- raja Sir Bir Bikram 


ishore Manikya 
quently the repugnancy shall not be ee by the automatic Bahadur 
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operation of that Section... Tafazzal Hossein. 
His contention is that section. 168A ()) € does not at all confer "E 
y L] 


iny power ; on the other hand, it cogis the existing power of the 
Court. 

In my opinion, even without the help of section 4 of the Code 
of Civil Procedure, there "will be no repugnancy between the 
.provision contained in section 1684 (1), Bengal Tenancy Act and 
that in section 5r Civil Procedure Code. The one test of such 
repugnancy is. to see. if .the- two can co-exist even without the 
assistance of section 4, Civil Procelur? Code. In my opinion 
they can. 

Some of the recognised rules. of construction of the statutes 
are : 

(1) Generslia specialibus non derogant—General words do: not 
derogate from special : oe ae 

` (2) Generale tantum valet in generalibus quantum singulare ta 
singulis—What is general prevails as much amongst things general 
as what is particilar amongst things particular. 

Had there been these two apparently rival provisions in the 
field, the general provision of the Code of Civil Procedure would 
have withdrawn itself (even without its provision in section 4, but 
by reason of these rules of construction) from the particular por- 
tion of the field and would have given space to the particular or 
the special provision contained in section 168A, Bengal Tenancy, 
Act, designed to cover only the particular field of jural relations 
relating to land, land tenure; etc. 

In my judgment therefore, section, -68A of the Bengal Tenancy 
Act is a valid piece of legislation and is not void to any extent. 

The case certainly involves a question as to the interpretation 
of section ro7 of the Government. of India Act, 1935, afd in our 
opinion itis a qaestion of law and is a substantial question. We 
accordingly certify, as required by sectioa 295.(t) of. the Act, that 
it involves a substantial question of law as to the interpret ition of 
the Government i India Hen 1935. a : 
PR — 457 ° (007 Appeal dismissed, 
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Indian Contract Act (1 1X of 1872), sections 41, 43, 62, 63—Navation, if m may be, 
after breach of original contract —-Discharge of liability i tn full Sas COM of 
the debt from one of ‘the joint promisors Liability of the other joint 
"7 promtisor, if subsists.. . 


Section 6a of the Indian Contract Act’ does not apply where the agreement 
to substitute anew contract for the original one is made after the pee of ' 
the original contract. 


$ 


:, Monohar. v. Thakurdas (1) followed. s 


Ramiah Bagarathar v, Somasi Ambalam (a) referred to. je 
^K. M. P. R. N, M. Firm v. The Perumal (3) dissented from. 
Brijmohan v, Mohabir (4) considered, 


` Where a breach of contract has koi place the cause Bt action that arises 
from the breach may be discharged by accord and satisfaction. 


Where the plaintiff as creditor receives without reservation a gum in- full 
Satisfaction of a debt due on a handnote from a third person he cannot afterwards 


enforce any Hiapility, against the. Promisor under section 41 of the Contract 
Act. l : . 


Where, however, the liability is discharged in full by accord and satisfaction, 
by payment made by one of the joint promisors, it amounts. to a discharge of 


„the cause of action under section 63 of the Indian Contract, Act: _ 


. In cases of. joint and several liability- dide section 43 of the Indian Contract 
Act, accord and satisfaction made by one of , several parties jointly and severally 
a discharges the claim of the creditor against all. 


Appeals by the Plaintiff. | ROCE aa 
*^ Suits on Promissory Notes. S Jod E 
The material facts yill appear from the judgment, 
| Dr. Sarat Chandra Basak, Messrs. Upendra Mu Rey and, 
Nani Gopal Das for the Appellant. , 


* Appeals from Original Decrees Nos. 85 of 1938 and 49 of 1939, daet 


the decree of Pratap Chandra Sen Gupta, Esq.» Subordinate Judge, and SP 


Tipperah, dated the 15th December, 1937. 
(1) (1888) I. L.R, r5 Cale. 319. (4) (1915) a9 M. L. f. 125. 
. (3) (19223) L. L, R. 48 Mad. 180. '' (4) (1935) L L, R. 63 Cale. 194. 
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| Dr. : Sudhir Roy, Messrs. Nagendra Chandra Chowdhury and 


- 


Ajit Kumar Dutta for the Respondent, 


"The judgment of the Court was as follows :— ~- 


l The facts Which are not in dispute in these two appa are 


these ; ` e 


. ; A,Limited Company named Houses of Labourers Limited was 


incorporated inthe year 1926. Another Company .named Steel, 


Construction Company Limited was incorporated i in the year 1929. 


On December . 31st, 1930 .Probodh . Chandra ` Chakravarti (the 
respondent in, these two appeals) for self and on behalf of the 
House of Labourers Limited executed a. promissory note for 
Rs. 10,000 with interest at 12 per cent. per annum with half yearly 
rests in favour of a Company known as the Rice and Oil Mills Ltd., 
Comilla, | 

` On 15th December, 1931 the Steal Construction Company took 
over the assets and liabilities of the House of Labourers Limited 
and at about the same time the Rice and Oil Mills Company was 
converted into a Company ` called the New Standard Bank Limited 
(the appellant in these’ two appeals). 


On the 23rd September, 1932 an order was made by the Original 
Side of this Court for winding up of thé Steel Construction Come 
pany and a liquidator was appointed. 

“On the 28th‘ November, 1932, Probodh: foi himself and on 
behalf of the Steel Construction Company jointly borrowed from 
the appellant Bank Rs. :,891 on a promissory note agreeing to pay 
interest at the rate of 12 per cent with half yearly rests. 

- On 23rd December, 1932 the appellant Bank filed a claim before 
the liquidator of the Steel Construction Company for Rx, 1,891-10 
‘as the money due to them from the said. Company on the hand- 
note up to 28th November, 1932. They also in this claim included 
Rs, 12,147-11 due to them from the House of Labourers Limited on 
the promissory note dated'the 31st December, 1930 up to Novem- 
ber, 1931. stating that this amount was mentioned in the balance 
sheet of the Steel Construction Limited as'due to them from ne 
said Company. T ' *u i 

On the next day by a resolution of the Houseʻof Labourers 
Limited Probodh a director of the said Company was authorised 
to renew the hand-note ' dated the 31st December, 1930 in favour of 
the appellant Bank. 

On-the 25th December, 1932 .Probodh for self and'as director 
of-the House of Labourers Limited executed a renewed hand-note 
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for Rs. 12,270 in favour of the appellant Bank the interest Ld 
lated being the same as in the original hand-note.. 

On the rst May, 1933 the operation of the order for radne 
up the Steel Construction Company was stayed on certain conditions 


- and a reconstruction scheme of the said Company was P by. 


the Original Side of this Court. 

On the ‘2tst September, 193g the House of. Labourers Limited 
executed a conveyance assigning its asszts and liabilities in. favour: 
of the Steel Construction Company. : hs à 

;On April 1934. the House. of Labourers Limited went’ into 
M ur liquidation and Probodh was appointed liquilator. 


í 


On sth June, 1934 the reconstruction scheme of the Steel-Con- 
struction Company was revoked and the pioccedum te for winging up 
of the said Company was revived. 


On the sth October, 1934 Probodh as liquidator of the House of 
Labourers Limited instituted a suit (Suit No. r) in the Court of 
the’ Subordinate Judge of Comilla for possession of the properties 
conveyed on 21st September, 1933 on declaration that the assign- 
ment was voil.- ‘This suit has been subsequently transferred to 
the Original Side of this Court and is still pending. 


On 27th November, 1935 thé appellant Bank instituted a i suit 
(Suit No. 61) against Probodh and the Liquidator of the Steel 
Construction Company Limited in the Court of the Subordinate 
Judge of Comilla for recovery of Rs. 2,635-ro- -6 due on the hand- 
note dated the 28th November, 1932. 


"On the gth December, 1975 Peerless Tea Company bata ü 
creditor of the Steel Construction Company obtained leave under 
section 153 of tha Indian Compiniss Act to conven: a meeting of 


the creditors and share-holders of the Steel Construction Company 


for consideration of a fresh reconstruction schems of the said 
Company. The material portions of this proposed scheme are as 
follows :— kt l l 
* * * - * * * i * 
"(rr) The new standard Bank Limited are ehtitled to sum of 
Rs. 16,000 or thereabouts to be paid in the manner following :— 
“By allotment to them of fully paid up shares in the Company to 


‘be issued in accordance with this scheme to the face value of 


Rs. 12,000. By assignment of debts to The amount of Rs. 4 000. _ 
* * * * ^ x * * 


"(x4) The amount due to the respective creditors and the debts 


due from the debtors shall be ascertained by the Company but jn 


" 


Y0L..36.]- E es HIGILICOURTS. 40 


e i . 


- 


the case of any difference it will'be referréd to Mr. R. Roy whose 
-decision-shall be final. ? 7. - 5: ran js rs en o 
‘On and: January, 1936 ‘the. spp lsat Bank instituted a.suit (Suit 
No. 62) «in. the. Court of:the Subordinate «Judge of ' Comilla for 
recovery of. Rs. r7, 415 against the House of Labourers Limited and 
Probodh:due -on the renewed d dated the. 2=th- December, 
1932.! NT PX 7 Es ns 
- Or. 1st! February; - os the - nmt Bank authorised' their 
‘Managing Director “to attend the meeting ordered- to be convened 
on the 9th "December; 1935 for consideration.of the proposed recon- 
structioh'scheme of tlie Stcel Construction ^Company Limited: ‘With 
the following reservations:— — :- uu 3d sign c vs 
" (a) :That-tne New Standard Bank Limited does not. give up 
their claim against :the':House of Labourers Limited ' in liquidatiori 
and another relating to which n 'suit is'pending i in the rst- SUDO 


t 


nate’ Judge's- Court; 'Cómilla and "dod. qp uci ee. Aud 


contract or'as a. dischirge so - -far as the joint 'débtor ‘with Steel 
Construction. Company ' Limited. to Néw. Standard Sank is 
concerned.” 2° - 4 5 020 1:5. ESSET dt . : 

- These reservations however-were not’ "pressed by- the Gece 
Director of the appellant Bank: at the meeting of the 9th February. 


- On ‘6th’ May ‘clause rr of the proposed scheme: was unanimously: 


amended and a-schem? of: construction with certain modifications 
was approved.: The ‘material portions: of this scheme are :— ' 
^-(r)- The winding up will besetaside.: 5^---* 5s ee - 
(2 The Company will be cariied on under a Board of Directors 
consisting of 5 Directors-of whom 3 will be nominated by ‘the New 
Standard Company Limited, one by the Peerless Tea: Company 
Limited, the remaining will‘be elected from-the share- hol ers of the 
para sae amongst themselves. - d 
. (s) The Company shall appoint the New Šiändard: Bank Limi- 
ted as ‘its Leeks: ue for a term’ of IO years. pros 
ET E. o 2 M e - 
(11) The New Standard Bank Limited ; are entitled to a sum of 
Rs, 16,000 or thereabouts to.be paid in the-manner following :— 
. By.allotment to them of fully paid: up:shares in the Company 
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(r4) The amount due to the respective creditors and the debts i 
due from the debtors shall be ascertained by the Company but in 
the case of any difference it will be referred to Mr, R. Ray whose’ 
decision shall be final, 

(142) Penfling the allotment of new y shares and the election. of 
the Board of Directors Msg. T G Bhattacharji, B. K. Datta, 
J. A. Graham, N.C. Datta and Madhusudan . Sen Gupta, Retired 
Superintendent Engineer, be appointed to catry out .the scheme 
with a provision that 3 of them will form a quorum and that in case 
of any casual vacancy the, continuing, members will be .entitled to 
fill up the vacancy from amongst the creditors. 

On the. 15th June, 1936 this scheme was sanctioned 5 this 
Court on its Original Side. Thereafter the appellant Bank received 
Rs. 16,000 in accordance with this schema. 

On the 17th July, 1937 the appellant Bank filed an avilicddon. 
on the Original Side of this Court for leave to proceel with Suit 
No. 63 pending in the Court of the Subordinate Judge of Comilla. ` 


, against both the defendants in that suit for recovery of the balance , 


after deducting the amount paid to them in accordance with the 
reconstruction scheme. This application was dismissed by Lort- 
Williams, J. on the roth of August, 1937, on the ground that the 
appellant Bank agreed to the scheme without any reservation of 
any further claim against the House of Labourers Limited and that 
the scheme was accepted as a final liquidation of the claim of the 
Bank both against the Steel Construction Company Limited and 
the House of Labourers Limited. E 

_An appeal against this order by the appellant pank was 
dismissed. 

In accordance with this order the House of Labourers Limited 
were struck off from the category of the defendants in the Suit 
No. 62 and the appellant Bank amend ed their plaint by limiting it 
to the recovery of Rs. 5,519-1a-0 from Probodh alone being the 
balance due to them after deducting Rs. 11,895 4-0 received by 
them on account of the claim in this suit in accordance with, the 
scheme of reconstruction. TE 

The Steel Construction Dose were algo struck off iom the 
category of the defendants in Suit No. 6:. Inthis suit also. the 
appellant Bank amended their claim by limiting it to recovery.of 
Rs. 835-2-0 against Probodh alone being the.balance due to them 
after deducting Rs. 1,850-86 paid to them in accordance with th 
reconstruction sçheme, 


Voi. 16.] HldH COURT. 


l ' The suits were then contested by Probodh. 

The trial Judge has held that the debt which is the subject- 
matter of Suit No. 62 was not put an end: to’ by any novation of 
contract. He has also held that the liability of Probodh in both 
the suits was extinguished by acts which happaned after the insti- 
tution of these suits namely, satisfaction in pursuance of the’ final 
scheme ‘of composition sanctioned by this Court On its Original 
Side. He accordingly dismissed both éhe suits. 

‘Hence these two appeals by the plaintiff Bank. 

Section 62 of the Indian Contract Act deals with one mode of 
discharge of contract by consent, namely novation. By this section 
if the parties to a contract agree to substitute anew contract the 
original contract is discharged. This may happen if the parties 
agree to substitute a new contract either between thefnselves or 
between different parties the consideration being the discharge of 
the old contract. Whether all rights and liabilities under the old 
contráct have been extinguished by novation i isa question of fact 


depending on the circumstances of each case. In each case. the . 


question is not only whether a new debtor has consented to assume 
liability but whether the creditor has agreed to accept his liability 
in substitution of the liability of the original debtor. In Manohur 
v. Thakur Das (1), this Court held that section 6a of the Indian 
Contract Act does not apply where the agreement to substitute a 
new contract for the original one is made after the breach of the 
original contract. The actual language of' the section seems to limit 
its operation to cases before the breach ‘of the contract. The 
section enacts thatin the circumstances laid down in it “ the 
original contract need not be performed.” This implies that the 
performance of the sams could still be required. In the case 
referred to above this Court observedt :—"Section 62 is but a legis- 
lative expression of the common law; and its provisions do not apply 


after there has been a breach of thé original contract. ” Since this 


decision, however, there has been a good deal of controversy as to 
the scope ‘of this section. ` In Ramth Bagavathar v. Somast 
Ambalam (2) Seshagiri Aiyar, J. was not prepared to dissent from 
the view taken by the Calcutta High Court in the above case: 
But Kumaraswami Sastri, J. was unable to see any grounds for 
introducing the principles of Common Law in donstruing the sections 
of the Indian Contract Act. According to hinrthere was “no reason 
why.after breach the parties should notagree to vary the terms or 
why a plaintiff who consents to such variation shoüld not be held 

(1) (1888) I. D. R, 15 Cak. 319. l (2) (1915) 29-M. L.-J. 143. 

t See pp. 325-226 of L LR. 15 Cale. : 
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Cvi, bound by the terms of his € Later on in A. AM. P. R. 
1941. ^— N. M. Firm v. P. (1). Ayling, Offz. C. J., and -Olgers, J. 
.New Standud approved of the remarks of Kumiraswamy Sastri, J., and dissented 
Bank Ltd from the views of the Calcutta High Court as expressed in the 


Povodie Chandra above case (1). In Brijmohan v. Mohabir (2) oar learned brother 
ona aril Panckridge, J., referring to the Manshur Kayat case (1) observed 
as follows :—‘*I think thit if one doss not go beyond the actual 
language of section 62 ther#is som? thing to bz sail fo: this view ; 

: “ Parties to the contract ” ordinarily signifies parties to an, existing 
contract rather than parties toa contract: that has already, been 
discharged by breach. I find som» difficulty however, -in applying 
this principle to a debt, for it appears strings if the mere failure 
to pay an outstanding debt on demind brings-the case out of -the 
scope of section 62.” “To these observations, it might. have been 
added that the section uses the words “ the original contract need 
not be performed, n imolying thereby that the stage contemplated, 
by the section is the one at watch performince of ihe original | 
promise could yet be required. 

Section 41 deals with- anothe: mode of discharge or contract, 
Under this section the contract is discharged if the promisee accepts 
performance. from the promisor. This section requires actual 
performance and falling | short of novation, does not-absolve. the 
debtor from liability. MM ` 
l Whatever - difficulties there might have Bee in Pr thé 
provisions of section 64 of the Contract Act, it is beyond all contro- 
versy that where a bréach of contract has taken place ,the cause of 
action that arises from the breach miy be discharged , by accord 
and satisfaction. Accord i is the agreement that the debtor shall pay 
and that the creditor, shall accept something in. satisfaction of the 
cause of action. Satisfaction i is the actual execution of: -such agrae- 
ment. " Accord and satisfaction is the purc nase of ‘a release from. i 
an obligation whether arising under a contract or tort by means ‘of 
any valuable consideration not being the. actual ‘performance ofthe 
obligation itself. The-accord is the agreem2nt by which obligation 
is discharged and the satisfaction is- the co3sideration waich makes 
the agreement operative. ” [Britsk Russian,  Gazhen. The Asso», 
ciated. Newspapers Limited WT. a a 

By section 63 of ths Indian, Contract Act evary promisor. may, 
d: spense with or remit wholly. Or in part the. perform nce of the 


Ssa 2 at 


'* (r) (1888) IL. LOR. 15 Cale: 319, 5 7 i (a) (1922) I. L. R; 45-Mad.:: 18%... 
: (3) (1935) EL. R. 63 Cale. 1917 ; -+ x er t Sov 
(4) [1933] 2 K. - B; 616 (643-644). 
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promise-made to him of may'accept' ins: ‘ead of it any satisfaction 


which he thinks fit; This section makes a wide departure from the 


English Law inasmuch as it does not refer to any_ agreement and’ 
valuable consideration. It should not, therefore, be enlarged by ` 


any implication of English dotrine loben Fulchand " Mulrhana 
Ram Vakat (1)]. 

^ Before the institution of the two suits ‘out of which these appeals’ 
arise the appellant Bank included 3h their claim before the liqui- 


., dator of the Steel Construction Company the two debts for recovery: 


of which these two suits have been brouzht. So far as the debt due 
on the handnoté executed by the Steel Construction Company 
. Limited was concerned the plaintiff Bank wore the creditors of the 
said Company. So faras the other handnote is -coricerned they: 


were the creditors of ‘the House of Labourers Limited but they ; 


included the débt due on this handnote in their claim as this debt 
was: mentioned in the balancé sheet of the Steel Construétion: 
Company Limited. In the suit to recover the debt due on the 
promissory note executed by the House ‘of - Labourers Limited,. 
they did rot ‘impléad the Steel Construction Company as defendants. 
In the:schetne proposed by the Steel Construction Company Limited ~ 
on December 9; 1935, the Company offered to pay Rs. 16,000 by 
debentures and assignment of debts on the footing thatthe appellant 
Bank were entitled toa sum of’ Ra. 16,000 or thereabouts and 
that the amount of the debt due to them - would be ascertained by 
the Company and in the case of any differenze . the decision of the. 
liquidator . would .be final. . The appellant “Bank’were not at first 
willing to accept the offer.so'faras the debt which was the subject 
matter of Suit No. 62, namély, the debt due from the House of 
Labourers Limited was concerned. They also were not willing at 
first to give up their claim against Probodh i in Suit No. 6r. When. 
the proposed reconstruction scheme of the Steel Construction 
Company.which included the above-mentioned offer by the Company 


to the appellant Bank, came up for consideration ‘at the meeting. 


ordered to be convened under section 153 of thé Indian Companies 
-Act, Managing Director of the appellant Bank who was deputed by: 


the appellant Bank to represent them at the said meeting accepted . 


„without any. reservation the amendment of the original proposal as 
- indicated in paragraph tr of the’ scheme sanctioned by the Court: 

Thé amount due to the appellant Bank was, thereafter, ascertained 
by the liquidator and ‘the appellant Bank received Rs. 16,000 
without any reservation in full satisfaction of their Eu inea 


(1) (1938) L. R 551 “A. 154, (169) ; uius $o3 (1o). 
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their claims in the two Suits Nos. 6r ind 62. It is clear from the 
facts and circumstances of the present case that although Probodh 
was a-joint promisor in the two handnotes in suit he was not at all 
personally benefited by any of these two loans. It is also clear that- 
on account of this fact the two debtor Companies, took upon them- 
selves the entire liability of these two handnotes and the Steel 
Construction Company Limited having taken over the liabilities of 
the House of Labourers Limited" paid Rs. 16,000 in full satisfaction 
of all claims of the appellant Bank including the claims of the. two. 
handnotes in suits. 
Much reliance was placed by the appellant upon is dris Jacobs. 


in Res Jacobs (1). That wasa case under the Bankruptcy Act. 


The appellant Bank were not the creditors of the Steel Construction 
Company Limited in respect of the’ debt due onthe handnote 
executed by the House of Labourers Limited. This debt, therefore,. 
could not have been affected by any scheme under section r53 of ` 
the Indian Companies Act. But the appellant Bank agreed without 
any reservation to receive from the Steel Construction Company 
Limited a certain amount in satisfaction of this debt. They also 
agreed to receive a certain amount without any reservation in full. 
satisfaction of their debt due from the Steel Construction Company 
Limited. The facts of this case, therefore, are clearly distinguish- 
able from the case of exfarte Jacobs (1). E 
The appellant Bank received without any reservation Rs. 11,8) EN 
4 annas in full .satisfaction of their debt due on the handnote. 
executed by the House of Labourers Limited. Assuming that this 
did not amount to discharge of the debt by novation it cértainly 
amounted to discharge of the debt’ under section 4r of the Indian 
Contract Act. The appellant Bank also received without any. 
reservation Rs. 1 ,950-8-6 in full satisfaction of the debt due on the 
handnote executed by the' Steel Construction Company Limited. 


" This amounted to discharge of the cause of . action in -Suit No. 6r. 
JW under section 63 of the Indian Contract Act. . 


. Under the English law accord and satisfaction made by one . 
of several parties jointly liable or jointly and severally liable to the. - 
same creditor for the same debt discharges the claim of the creditor 


. against all (Leake on Contract, 8th Edition pp. 683-684). There is 


no reason why this principle would not apply to cases of joint and - 
several liability under section 43 of the Indian Contract Act. This 
is indeed | a principle of general application -and can be traced to 
the doctrine of the Roman law. In Roman law—“ Obligation of- 


(1) (1875) L. R. 10 Ch, 211. 


^ 


* 


i 
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this sort “went by the name of correality or. solidarity. Such an. 


obligation bound each promisor for the whole.. And yet though E 


there might be two obligations, one thing only turned on-them. If, 
therefore, any one paid what was due he put an end to the obli- 
gation of all, and get all free.” In such an‘obligation two or more 
persons were liable for the whole, but it was due only once, 
so that if the sum due was once paid, the whole was ended. 

Each debtor might be compelled eo pay the whole or any part of 
the debt. 

If one of the s paid the whole or part of the debt, the 
other debtors were wholly or pro -tanto released. 

_ ^ But when a debtor was released by a cause that did not affect 
` the joint obligatiori, (as, if he was made captive and enslaved), the 
other debtors were not to any extent released. ` 

In Roman law these cases fell into. -groups, the essential 
difference being that in classical law, in one: group., the bringing of 
. an action by, or against, one barred or released, "all the others. 
In other group, roughly speaking, only satisfaction. ended the obli- 
` gation. To the first group the name correality was applied—the 
second case was commonly called simple solidarity. 

Anything which completely destroyed a correal obligation as to 
one débtor, without affecting his personality (as St. Paul puts it 
destroyed the debt, but not the debtor) destroyed it altogether. 

- In both the cases of - correality and solidarity, whether there was 
one obligation, or more, there was at any rate only one thing due. 
One sum of money due and there was a very ancient rule expressed 
in the maxim non Jis jn tdem—the same thing. must ‘not be claimed 
twice. E T l a - J . 

. As the appellant:Bank after the. institution of the two suits 
adjusted the claims - in the two suits -at certain amounts without any 
reservation and as the adjusted claims have been paid in full 
further claims against Proyodh in these two suits are no longer 
maintainable. v 4 

- The learned Subordinate Judge was, EEN right in holding 
‘that the two debts for enforcing which the two suits viz., 6t and 62 


were instituted had been discharged-and the panus Bank were not 


entitled to recover anything from Probodh. 
The appeals, therefore fail and are dismissed. 
There will be'no order ag to costs in the appeals. 
The cross-objections arp not pressed and are, therefore, dis- 
missed but without costs. 
A K. DG5PS O 2 - Appeals dismissed. 
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-~ lof 1872, Secs. 35, 114 : zx eee ds 17 
-—-— Í of 1872, Secs. 35, 157 í -i , w - 61 
= I of 1872, Sec. ga(4) s.. ate 251 
—— I of 1872, Sec. 92(4) nS n ies 115 
— 1X of 1872, Secs. 41, 62, 63 T ee = 514 
——— IX of 1872, Sec. 63 " i5 I5 
women IV of 1882, Sec. 53 bas A 191 
3 = Zat IV of 1882, Sec. 106 iss 241 
wa e VIU of 1885 (as amended), Secs. 18A, 88 Pd id wie asi 
—— VII of 1885 (as amended by Act I. B. C. of 1925), Sec. 20 (1A) aes 469 

wt —- VID Of 1885 (as amended by Act XVIII of 1940, Secs, 26 G. Sub- 

- 7 Sections (5»(6,(0) — eee eee 319 
—— VIII of 1885, Secs. 29, 5o, 103B, 115 Ses -— 384 
—— VIII of 1885, Sec. 148A, 148A (4), 148A(6) " f ag. d see 83 
— VIII of 1885, Sec. 155 * - "- ves 29 
~~ VIII of 1885, Sec, 167 (1) . ss es 0 857 

v —— VIII of 1885, Sec. 168A . f Sis e. 472 
— VII of 1885 (as amended by Act XVII B. C. OF 1940) Seo, 168A aee 500 
—— VIII of 1885, Seo. 171 E ge os g -e P 475 
m VII of 1890, Sec. 17 ES wd e> ese 303 
~. | of 1894, Secs. 69 > wee s. 430 
lof r894, Sex16. 7 a O 
— V of 1898, Sec. 14% ~> I ; - toe 342 
—— V of 1898, Sec. 417 . ear i "e I 415 
m V of 1908,. Sec, 2 C1. 17(g) and wW o ts zn Hi 
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Act V of 1908, Sec. 24 - ~ idis ade 436 
— V of 1908, Sec. 9400 > E Sio ee 275 
—— V of 1908, Sec. 80 >` ba X Acre "m 17 
—— V of 1908, O.8R.6 47 eee nue 396 
—— V of 1908, O. at Rr, 13,13... - aer Wc xe vis 35 
-—— V of 1908, O. a1 R. 63 ws see . 108,309 
—~ V of 1608, O. 23 R. 1 Sob. (4) sr J è zo aes sais ` guy 
—— V of 1998,0 ?4R. 6 : . 2 ves T 41 
* .—— IX of 1,08, Secs. 10, 28 nx lee 451 
— IX of 1908, Sec. 18 i "ES ivi 323 
—-— IX of 1908, Sec. 19(1) ` Ee c —— s 1447 
—— IX of 1908, Sec. a8, Sch. I, Arts. 47, 144 a See a dde 
—— IX of .1908, Sch. I... Art, 120 , | MAP "a = S . 183 
—— IX of 1908, Sch. I, Art. 144 s M a "e BE 363, r 
—— XVI of 1908, (as amended), Sees, 17- 4 a) 49 Bios oot E ias : 369 j 
—z- V of 1920, Seo 28(2) x25 deo. “ats” 99 
— V of 1920, Secs. 37(1 43(1) . ns E B Wr ^ xdi 460 
-— XXXIX of 1925, Sec. 228 ` : ^. je 7o AE S 2400 
Et —— XV of 1932, Seos. 3(38), 138, 148, 1494", t50- 2 e) c 88g E 
_—— VIII of 1938, Sch. II ow - 259. 
— VII B. C. of 1868, Sec. 1a CI. (3) l as e) 77 803 
— Vil B. C. of 1868, Sees? 12 Excep. 3, 14 P¥oviso dis eee 393 
—— II B. C. of 1885, Secs. 10 Sub-section (1) and (2), 18B, 19 T E 281 
—— M B.C. of 1913, Secs 7, 36 in e A 17 
—— Il B. C. of 1913, Secs. 7, 36 Proviso Eie Se 323 
~ IM B. C. of 1,23, Secs, 127(a), 151 - , e ^. 7 896 
-—IX B. C. of 1940, Sec. 3 EM Lr 
-— IX B. C. of 1940, Sec. 3 and Proviso i ie. ^ e ct 459 
—— IXB. C. of 1940, Sec. 3 = we ` 403 
— XB. C. of 1940, Secs a(4} 36, 0. Lae PO CO A 
—— X B. C. of 1940, Sec. 34(1) (by d 2 aie d desto THEE 
— X B. C.«£ 1940, Sec. 36 Proviso. 7 7 me 7 mns s MC 
—— X B.C of 1949, Seo. 36(b) (a) (i). © ^ UE SEC o aie. dU 
-~ XB. C. of 1940, Sec. 36b) l ef 


° Admissibility in evidence—Date of birth, as recited in application Jor: 
Fin TIMER HUNE Act (I of 1872), je 157—Corroborative | 


vr evidence. TEC 
- L The recital of the date of birth in a er ——— is not by, - 
* itself admissiblé in evidence upon mere. production. of .the document p pex 


- 


"^, may be rendered admissible in certain contingencies, c -=e o 
 "' The certificate of guardianship is not admissible under section 35 of, the, (C ee 
Indian Evidence ‘Act. : : "E. 


If the application for appointment of a guardian was made [by the mother -.-- > 
before a competent authority and long before a suit foP a declaration: — - — 
"+" that the decree passed in a rent suit was not binding on the plaintiff. ; = .— 
- inagmuch as he was a minor both at the date-of -the institution of...-/ -- 


Vor. 76.] ^ ..- INDEX OECASES, ; ° 


* 
Admissibility in evidence—(Conid.) : 
the suit as well as at the time when the decree was obtained and far 
from being represented by a competent guardian he was wrongly 
described as major, arose, and there being -no suggestion that it was a 
fictitious statement designedly made to support subsequent evidence, 
it can be used as corroborative evidence in.support of an oral testimony 
of the mother under section, 157 of the Indian.Evidence Act, mr 
Marwari v. Adhar Chandrg Banerjee - 2s » 
Seon - Solenama creating leass, not regisiered—If 
can be used. Jor purpose of showing character of fossession-— Indian 
Registration Act (as amended), sections 17 f 1) (d), 49 Proviso. 

- A Solenama, on constriction of which it was found that a lease was 
created, though incorporated in the decree or formed part of'it requires 

~ . to be registered under section 17(1) (d) of the Registration Act. 

The proviso to section 49 of the Registration Act by specifying the cases 
in which unregistered document mfy be received as evidence does not 

_inclade its admissibility for-& collateral purpose. 

If the Solenama be unregistered, it can -be used for: the purpose of 
establishing -the character of possession, not amounting to using it as 
evidence of any, transaction. affecting immovable property within the 

‘ meaning of section 49 of the Registration Act (as amended by section 10 
of the Transfer of Property (Amendment) Supplementary Act, 1929); 
that is, the document may be used to show that a party is in possession 

- asa lessee, 





he 


It cannot however be used for the purpose of showin gthat the lease was a 
permaneut one. 

The document in the present -case is admissible in evidence to show that 
` though before the compromise decree the defendants might have been 
in possession without any title and by assertion of a right of ownership 
in respect of the suit lands, after the compromi-e decree the character 
of their possession become changed and they began to hold the lands: 
only as tenants under the plaintiffs. There was no subsequent change of 
‘animus’ on the part of defendants, Hence the defendants possessed 
the suit lands claiming to hold the same astenants, though no legal 
tenancy was created by reason of the non-registration of the Solenama. 
On completion of ,12 years from the date of the decree, they completed 
their title as tenants under the plaintiffs by. adverse possession, 
Surachibala Roy .Choudhtrani e Nur Mia Zis — 


Adverse possession—Invalid Irusi—Trust created by Will Possession by 
executo, —Ejectment—Success on Htle— Pleadings—Pariy--Party pro- 

Í ducing evidence on point not raised” in pleadings nor on issue-— 
Endowment, creation of, moda of—Limitation Act (IX of 1908), 
sections 10, 28. 


w 


To allow. the parti@s to adduce evidence on points not raised in tbe, 


pleadings or issues is irregular. The Court should not allow this without 
amending the pleadings and raising the necessary issues, 


~ 
~ 
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Adverse possession—(Conid,) : ; 


- 


[Vor. 76. 


In an action for ejéctment the plaintiff can recover only - the ihe of 
his own title and not by the weakness of that of the defendant.. 


The possession'‘of a trustee is as much oa to the true owner as that of 


any trespasser. 


Where a trustee has been in — for more than twelve years, of 


property under a trust which i is void ander ru law, an action-against him 


by the original owner would be barred by fimjgation under the statute... 


Section 10 of the Limitation Act is inapplicable as the property, in 
respect of which the direction in the will is void, is not vested in trustee 


for a specific purpose. 


No writing is necessary to create an endowment except'where the endow- 


ment is created by will in which case the wlll must bein writing and . 


` attested by at least two witnesses, if the case is governed by section 57 


of ‘the Indian Successfon Act. 


If thé owner whose property is encroached upon, suffers his right to be 
barred by the law of limitation, the practical effect is the extinction of 
his title in favour of the party in PM Eala Hem Chand v. 


Lala Peary Lal 


Adverse possession, plea of, by a TEN necessary ; seo, Limitation 


ate 


iod of tenant against landlord ; see Admissibility in 


evidence 


ieni to TE OET dana by Sabine to a partition 
suit agreeing that they shall be bound to compromise it on certain terms 


annexed to the document ; see Compromise 





TEE EA EARE 


form in order to have legal effect ; ses Promissory note 


een 


toremit future liability, if to be: expressed in any vurtibuls: 


208 


Ambiguous statute—Presumption regarding interference wih vested right — 


Provision for compensation ; see Ultra vires 


ene 


Amendment of statute, if explanatory or creates new — ‘see 


t 


nhancement of rate 


Appeal—7ke Bengal Tenancy (Amendment) Act (XVII "s 


iu, 


section 26G, sub-sections 5, 6 and 7—Order refusing delivery of posses- 


effect of a decree and if appealable under sub-section 7. 


ston under sub-section 5, if an order under sub-section 6—1/ has the : 


An order rejeoting an application of mortgagor praying for restoration of 
property under section 26G (5) of the Bengal Tenancy Act_oa the ground . 
that the petitioner had no title to the mortgaged property on the date of. 


mortgage is an order under sub-section (6, of section 26G and consequent- 


ly under sub-section (7 is appealable im accordance with the Provisions - 

' of the Code of Civil Procedure. Madhu Mian v. Rajaram Baral .. ` 
— SF lies— Bengal Tenancy Act (VIII of 1885), section 153 Proviso— 
Suit for recovery of rent—Plea of partial dispossession by landlord and 


Jor suspension of rent. 


Whether a plea of suspeasion of rent stands on the same footing asa plea 
‘of payment depends on the nature of Pleadings and the facts of a 


ee case, 


ud 
+ 


Bo 


w 


Paar, 


Pd 


aa Tr. 


451 


15 


319 
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Appeicmud J: 

Query: When the Court gives effect to the tenant's plea of suspension of 
rent On the ground of partlal disposses,ion by the landlord can it be 
said to have decided a question relatiag to the amount of rent annually 
payable gy the tenant as contemplated by proviso to section 153 of the 
Bengal Tenancy Act? Atar Mian Patwari v. indra Kumar De ... 

—, if lles—Order rejecting an application of tfortgagor praying for 
restoration of property under ggctfon 26G Sub-section (5) of the Bengal 
Tenancy Act ; see Appeal 


Appeal to Federal Court—C ompetency of—Pariy to m if to be 
de jure pariy—Superseded Committee, if to be party—Formal defect— 
Provincial Legislature, if can impose duty on sali —Eniry No. 47 of. 
List I and Entry No. 49 of List Il of Schedule VII of the Constitution 
Act. : : 


A Provincial Legislature has no power to make laws with respect to salt, ' 


Salt is specifically included in the eafry in the exclusive Federal list, 
Assuming that the Central Government's power to levy any impost on salt 

is derived from entries Nos. 44-and 45 of List I and that entry No. 47 of 

List I was not inteaded to Include the power of levying taxes or duties, 


sectioa 100{1) of the Constitution Act wholly deprived the Provincial | 


Legislature to make laws with respect to salt, salt t borg specifically 
included in the exclusive Federal List. 


In April, 1938, the appellant, Administrator, Lahore Municipality, had 
been exercising the powers of the superseded Municipality of Lahore, 
published a notification imposing octroi duties at varying rates on goods 
imported into Lahore and salt was one of the commodities specified. 
In October, 1939, the respondent brought some salt into.the Municipal 


limits, and paid the duty On protest. He later applied for refund of the: 


amount, When the matter was taken on appeal to the Deputy Commis- 
sioner, he referred to the: High Court’ the question’ „whether -the said 


notification was authorised by law so far as it related to the impost on ` 


salt. The learned Judge who heard the reference held that in imposing 
a tax on galt the appellant had transgressed the limits of his authority 
under the law, In the title of the judgment of the High Court the 


“Municipal Committee, Lahore" was described as the respondent, The 


appellant appealed to tht Federal Court : 


Held, that the appeal was competent. The proceedings before the Depaty 
Commissioner and the reference by him to the High Court were not 
framed on the: lines of formal pleadings The appellant was virtually 
‘treated therein as opposite party. 


That the urn and not the superseded Committee, was a proper party Í 


to the appeal. ., . E" . 
Even if ijt be considered that the superseded Committee should be 


appellant, the defect was one purely of a formal character which could ` 


be cured by amendment. Administrator, Lahore Municipality v. 
Daulat Ram i = Babe. LS T i ass 
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Paar, 


319 o 


- 


U e 


`~ 


Appeal ‘to Federal Court, if competent—Appeal by Administrator, Lahore 
Municipality—In the title of the judgment of thé High Court, ‘the 
‘Municipal Committee, Lahore" was described as 'the respondent ; ses 
Appeal to F ederal Court js eis 

Application for execution of decree on equitable EM of, proper- 
ties, if to be filed under order 21 rules I2, 13 ot the’ DIM oí Civil Proce- 
dure ; ; see Execution des 77 T 

in accordance with law—Ómission t éle documents mentioned 

in the decree on equitable mortgage eee ments deposited: by way ‘of 








~ 


security > se¢ Execution cos pT . Die ty F eee. i Ga E 


Assessment—Calcutia Municipal Act (III B. C. of 1993), sections 127(a), 
151—Gross annual rent—Premises used to be Jet out for skort persos 
annually, "s . "Ne d 

Per NasimAlh, J.: : Where the nature of a building i is such that is can be let 
only for short periods during each year, for the purpose of ascertaining 
the gross annual rent at which that building might at -the time of 
“assessment reasonably be expected to lét year to year is the rate of rent 
at which a hypothetical tenant is expected to take from year to year, In 


ascertaining the -rate of rent fetched by similar premises in the .. 


neighbourhood was taken into consideration’ mE ; 

> Per Blagden, 9. : - It is easily- possible to'imagine a hypothetical tenant 
from year to year without making any, atall,;fantastic assumption. 
The question . -is.purely one of ,amount—What would the individual so 
imagined. be prepared to pay? The evidence -should consist of (i) the 
rent ordinarily received -from the disputed. premises while they are let 
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- 
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and (ii) the amount of rent received from other similar premises. - ptus 


Per Curiam: Section 151-of. the Calcutta Municipal Act cannot be taken- 


into consideration while determining the annual gross rent under 
section 127(a) of the said Act. THE Royal Calcutta Turf. Club v 





Corporation of Calcutta. r E eS. ay “LAR. OPEN 

list, how:can be altered ; aec Suit, if lies de dex $is 

| -———-— or valuation, objection as to, procedure to be followed ; see Soit, 
if lies - - dec ssa 

X Assignees of mortgagee, suit by Rode - ilh assignees, made parties— 
` Decree, frame of ; see Suit, -if maintainable - Paok P 


t7 


Award—Document executed by the parties to a partitiog sult, agreeing t that , 
they shall be bound to compromise it on Mr terms annexed t to the — 


document ; see Compromise -— € 
Benamdar, position of, as regards kai Owner ; see Declaratory suit "és 
Benaml, plea of, if can be pleaded—Landlord; Stranger to the deed of transfér 
by the ralyat ; see Rent, apportionment of -- axe — 


Bengal Land-revenue Sales Act, -section 12:Clause (3)—‘Recognition of 
tenure by th, settlement proceedings of any current temporary: settle- 
ment'—Rent of Mc LE as the basis of assessment; ses 








Ejectment: pore 7 Y ý um “een ^ ene 
: ——, section 12 ‘Clays (3)—Recognition, 
.". question of, how answered ; ; see Ejectment —— m 


€ - 


r 
~ 


- o 


203 


*. » 


| Vor 76:] a. INDEX OF CÀSES. ^ - d 


Bengal Land Revenue Sales Act, section 12 clause (3)—T enure-holde, . 
if can show that the tenure was recognized in spite of note in Revisional ` 


Survey Record ; ses Ejectment - - $i 
Bengal Land Revenue Sales Act, 1868, section 12 Exoep. 3— Temporary 
settlomept—Tapa recognised as binding against. Government; see 
Ejectment 


.. esr 


s— —, section *t4 — 
Svat wiho does not actually quitivate. the land ; see Ejectment sas 

Bengal Local Self Government Act, sections 10 sub-section (1), 18B, 
19—Requisite number of. seats actually- filled at election—Election of 
returned candidate subsequently set- aside or declared void ; see Election 
of member JEAN : : " ns ae eee E 

E , section 10 sub-section (2), if applies, 
where an election is held and the requisite number of successful candi- 
dates returned, but for-any of the reasons specified in section 18B the 
election of tha returned candidates afterwards declared void—Prescribed 
proportion of elected members, if filed at the election within the mean- 














ing of sub-section (2) : ser Election of member ues 
Bengal Money Lenders Act, section 2(4)—Loan—Bond securing unpaid 
purchase money ; ste Decree, re-opening of Y des PN 





Satine 


—————— , Section a4(1) (b), if spolia te =Apalicdtion 
by judgment-debtor— Property of judgment-debtor sold in execution of 
decree purchase money set off and decree satisfied ; sse Jurisdiction — ... 


— ——, section d (b) where to be applied ; see 
L— —L,' section 36—Grant of relief on applica- 
tlon—Larger sum to be paid under new decree than the old decree ; 
see Jurisdiction avi — 


- 


— ——, Section 30- -Proviso— Personal decree under 
order 34 rule 6—Recovery of balance due on mortgage—Re-opening of 
preliminary and final decrees—Mortgaged property purchased by decree- 
holder—Subsequent partition ; see Decree,re-opening of. e . asi 
, section 36(6)—Application -for review— 

Interest between the passing of: original “decree and' that of the new 
1 decree ; see Jurisdiction " - m 
-——, section 36(b) (a) (li)—Décree on hand- 
note, passed’ by Small Causes Court Judge—Handnote executed on 
accoünt of the balance due on rportgages—Small Causes Court Judge, 
if can re-open the account which closed the pert dealings on mort- 
gages ; sce Review ' 














er 











Bengal ‘Municipal Act, section Somen if covers deser; j see Suit, f 


if lies. a 
"Bengal NéteAgricultural — Act; section 3—Suit for ejectmént, 


stay of —Heritable” tenaney—Ejoctment against heirs of original 


tenant ; see Ejectment - ; da pom 


8 


354 


$73 


4t 


274 


15 
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. 5 PAOR. 
Bengal Non-Agricultural Tenancy (Temporary Provisions) Act, © .-'^ 
1940, section 3—'*À suit for ejectment for non-payment of rent," applicable l 

to which class of Cases j Ie Ejectment eae ees ios 489 


“ an - 
DE 2x a PUn xs NP & cou xcu dt « ue 











————, section 3—S uit for ejectment of a non-agricültural tenat for - 





























non-payment of pu rod et see see La 489 
, section 3 and Proviso—Suit for ejectent an in for arrears of rent - i 
against Bond grita! tenant ; see Ejectment« JESUM. 
—— — , sections 3, if intra vires of the Legislature.; see Ejectment - i. c 489 
: X S 5 ' . 
/_——, section 3, scope of-; see Ejectment — : 57 s.c 70 4899 
Bengal Public Demands Recovery Act, section y—Entry i in the order 
` sheet that notice had been MERE eve value ; see Certificate -:... 17. 
= LL LLL M ———— » section 7—Presumption under 
i section 114 of the Evidence Act, asto service of notice, whon arises ; ser 7 
cornet: * ito Sarees ave " 17 


a Ux x " dise E Pe indies è 
~~~, section 36 Provisoz—Suit insti- 
tuted more than 1 year after date of delivery oF possession—Fraud not 
established—Limitation Act; section 18; see Limitation — . B ^. 323 





=e soe 


> section 36, sujt under Compu- i : 
tation of period of limitation Exclusion of period of notice under . 
section Bo of the Code of Civil Procedure ; ioe Certificate ... — . CCCo 


VEN 


» section 36 > suit under gentes 
tary of State (now the Province of Bengal) Jua soria party y se 
Certificate í nae ý 17 


"Bengal Survey and Settlement Manual (1935), Paragraph n CL 
Note made in. the case of a uus. ope incident in the- Revisional- — - 














Survey Record ; see Ejectment . Sd. cS Ja ve- 224 $2 208 
Bengal Tenancy Act provides its own special ee ; see Essloslon 500 
- ——, section 18A—Instrument of transfer—Sale certi ' 
` ficate ; see Suit for rent - i is e. 7 7951 
- » Section 2o(1À), if creates new BRE ; see Enhances . . 
ment of rate T ^ > — 469 


Bengal Tenancy (Amendment) Act, section 26G piedi i6 Ode "T 
rejecting an application of mortgagor praying for. restoration of property - ` 
under section 26G sub-section (5) ; see Appeal : "s “see, 319 
Bengal Tenancy Act, section 29—Rate of rent enhanced moré than 2 as. 
in the rupee—Pengal ni Act, section 20 (1A); ; ate Ea bancamént 
of ae is ‘ewe 469 
TEENS 
, sections 50, 103B, RT in record-of rights as: 
an Occupancy holding—Jama not held at a fixed rate of 'rent— Decree of. "E 
, 1850, if fulfils the requirements of section 50 ; see Presumption ` ay ee i 
SS ng section 88 Proviso—Rent receipts for aliquot parts 





Vor. 76.] EP INDEX OF CASES. ° 


Bengal Tenancy Act~(Contd J: 


v 


of cash rent from each of several tenants Presumption ; | see Suit foc 


rent 


oer sse 


, section ee ee lanndlord, a defendant in 
the suit—No notice or. summons of suit served on him; see Decree, if 











rent decree eae ies 
j section 148A; decree in a mit under, when rent 
decree; see Decree, if rent decree’ oon, s 





» section 148A sub-section (4) non-compliance with— 
Question about regularity of proceedings where to be raised—If no 
Objection raised, nature of decree, if changed; see Decree, if rent 
- =, section 148A sub-section (4), non-compliance with, 
effect of } see Decree, if rent decree eae pi 
—————,, section 148A sub-sectlon (6), purpost of ; see Decree, 
if rent decree : . s 

——, section 148A sub-section, (6)— Separate THÉ 
drawn up in favour of different set of co-plaintiffs ; ste Decree, if rent 








Oo eo 2 m 

















decree l SER vid 
— — —., section 153—Suspension of. rent on the ground of | 
partial dispossession by landlord ; see Appeal, if lies = «ss 
—— ——— — , Section 167(1)—'Purchaser'—Entire body of, auction 
mabir jointly ; ; ses Encumbrance - dé 
- ., section 168A, if intra vires of legislation ; jore 
Execution, . i : e ese 
D: —— , section 168A, it retrospective in operation; see 
Decree, execution of | iss 


——, section 171—Statutory mortgage, if available 
against 2 lessee for a fixed term—Lease created before the suit for putni 
rent was instituted ; see Rent, suit for ` sae sie 

Bihar Excise (Amendment) Act, 1940 is a valid Act ; ; see Ultra vires ... 

Breach of contract.—Ceuse of action arising. from. as how discharged ; 








see Suit for money sss 

- Burden of proof-—Action for ejectment—Weakness t of defendant's title ; see 
Adverse possession — wee tes 

of proof--Compliance with requirements of law—Execution peti- 

tion ; see Executloa : Vs 


of proof--Service of notice under section 7 of the Bengal Public 





Demands Recovery Act—Sult by certificate debtor under section 36 ; see. 


Certificate | “a ee 

of proof—Suit for ejectment— Proof of tenancy ; ; sss Ejectment — ... 

Burden of proof—Suit under order ar, rule 63 of the Code of Cio 

y Procedure Ges ee: 1908)—Plaiv. tiff relying on document to prove his 
title, 

Per Kkundkar, g.: tn uis uide order ar rule 63 of the Code of Civil 

Procedure, where the plaintiff relies on documents to prove his title, 

the initial onus is on him to establish the genuine nature Of the 
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, Me 
Burden of proof—(Contd): — - l 
documents he produces. But where the O E N surrounding ihe. T 
execution of the document from which the plaintiff's title is said to be © 
derived are not free from suspicion, it is for him to establish the genuine 
nature of the transaction of which that document is evidence. 8 H.. 
Zelasen & Co. Ltd. v. Satya Charan Das i 309 
C. R. & O., order 782, failure to comply, if enables Cefurt to. order payment of s 
" money in defiance of order of attachment ; see Decree, execution of se __ 473 
Calcutta "Municipal Act, section 127(a)—Annual, value of building—Bulld- x 
‘ing c can be Jet  ouly*for. short periods each year ; see Assessment eO 296 
- —, sections 127ía), 151— Determination of annual 
gross reat ; see Assessment sa S o 05 996 
Cause of action arisin g -ffom breach of contract, lioy discharged ; see Suit for . 
' . money . is e $14 
— — title— Person sued In double capacity—Name, if to be p twice ; 
0 see Decree, if rent decree ` e 8 


—^ 


Certificate Bengal Public Demands Recovery Act, Cit of 1903) 
section 56—Secretary of Stats, ifa necessary party, in a suit to set aside 
certificate sale for arrears of cesses due—Computation of period of limi- 
tation for such suit—Period of notice to Secretary of State, if to be 
excluded—Onus to prove. dus service-of notice under section 7 of the 

_ above Act, if on the defendant in such a swit—Eniry in order sheet of 

- service of notice, if evidence of fact of service. under section 55 of ` 
Hoidence Act (1 of 1872)— Presumption arising from such entry, if fact 
of service or of regularity of service, when fact of service proved, * 

The Secretary of State (now the Province of Bengal) is a necessary party . 
to a suit under section 36of the Bengal Public Demands Recovery Áct 
to get aside a certificate sale held for arrears of cesses, Accordingly the ' 
period of notice under section 80 of the Civil Procedure Code must be 
excluded in computing the period of limitation for a suit under 
section 36 of Public Demands Recovery Act. a 
Where in a suit instituted “by a certificate-debtor under section 36 T dii 
^ the Public Demands Recovery Act, service of notice under section 7 of 
the Act, is denied by the plaintiff, the onus is on the person who alleges 
service, that is to. say, on the defendant who tries to maintain certificate 


omo a AA 
sale. "ADU" 


Where the question involved. is whether there had been service of notice 
under section 7 of the Public Demands Recovery Act, an entry in the 
order sheet that notice had been served is evidence of fact of service 
under section 35 of the Evidence Act. But whether from that item of 
evidence the Court would be justified'in holding that the fact of the ` 

. service of notice had been sufficiently proved would depend upon facts 
and circumstances of each particular case, . 

There is no presumption under section 114 of the-Evidence Act that a 
notice of service had in fact been berved but when the fact of service of — 
notice is proved, there would, be a . presumption under section 114 of 
the Evidence Act about the regularity of service, 


5 
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Paar. 
Cortiticate—(Contd,) : LI 
Other case laws reviewed. Gaibandha Loan one Ltd. v. ae 

mat Saiyadunnessa Khatun on 17 
MÀ Public servant Manager of Court of Ward Civi Procedure — 

Code, secPBon 2 clause 17(h). 

A manager’of a Court of Wards is a public servant within the meaning of 

section 2 clause 17th) of fhe, Code of Civil Procedure, being in the 

service of Government. Sec#ion 2 clause 17 (g) of the Code has no 

application. Gokul Chandra Das v. Manager of the Benlachonz ; 

Mozumdari Ward Estate i wit ODE, 
Civil Court, if can make declaration setting forth its own views—Objection as U 

to assessment or valuation—Assessment list ; see Suit, 1f lies e ^ $889 
Civil Procedure Code, section 2 clause 17 (h)--Manager of a Court of 
Wards is a public servant ; see Certificate" er ses HE 

, section 24, if applicable—Application for transfer ^ ^" ` 

Of a suit for dissolution of marriage made toa single Judge of a High 
Court in Divorce Division ; see Marrlage, dissolution of — .. iss 436 
, section 34, if affected by section 36 of the Money  ' 
Lenders Act ; see jurisdiction — s e A5 
=A, order 8 rule 6—Legally recoverable’—Date to ja i 
taken, when set-off is legally recoverable ; sse Set-off ^ — ... se 07 895 
——-, order 21 rules 12, 13—Execution petition in respect 
of decree on equitable mortgage—Lict or _ Properties, if to be fixed ; see » 
Execution. Ses '" g5 
—— — — À —, order 21 rule 63—" Right yrhich he claims to the 
property in dispute’ —What the ee pier to; see Declaratory 














Le ein animal aE 




















_ guit TIT s.. 108 
, order a1 rule 65, suit under—Plaintiff relying on, 
documents to prove his title ; see Burden of proof : GE gsi 309 


CELL RE, da PORA qi. 





, Order 23 rule 1—Right to some of the reliefs being 

in the plaintiffs jointly—Some of the plaintiffs applying to withdraw  - 

from the suit—Inherent power of Court’; see'Suit, withdrawal of "e ali 
= 1e iiaeaae, order 23 rule t sub-rule- (4)--Application for with- 

drawal by one of several plaintiffe—Withdrawing plaintiff does not want 

to reserve any "right to sue in future ; see Suit, withdrawal of o ait 
—, ordeP29 rule 1 bubrule (4)—Court after consent ' 
given, itc can ‘refuse permission to withdraw ; see Sult, withdrawal of ... ^ an 
,Order 23' rule 1—Coart, when can refuse one of 
sevéca] plaintiffs to withdraw from a` sult—Withdrewing plaintiff not ` 


AREER ed 














praying | for zen to renew his sult ; see Suit, withdrawal of one 211 
— ,Order 25 rule t. sub-rule (2)—-Withdrawal of suit— 

Several plaintiffs ; j ‘see Suit, withdrawal of- SLT ow one ait 
— —, Order 23 rule 1 sub-rule (4), applicability of ; see" 

Suit, withdrawal of eae era 211 


Commercial loan, meaning of ; —— —Ó E WU 49 
loan—-National advance; H as aca sufficient ; see Decree, : 
re-opening of : ae -O 4 
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c ompromise—Agveemen: to, as per terms i errata v the arbitrators~-If an, . 
award, or an agreement... A 

A document, executed by the oe toa partition . „suit agreeing that they. - 
shall be bound -to compromise it upon certain terms annexed: to the 
document which was signed by the parties is not an award gut it 
resembles an agreement to compromise. Purns Chandra eae? 


- 


v. Jagat Bandhu Chowdhury - - e 
Consideration, if M to remgt in future ; see i Fon 
note - "n "LE TII 


A 


Constitution Act, gestion too(t)- Provincial "Legislature's: power -to make - 


laws with respect to, salt—Hatries Nos. 44, 45,47 of List I—Central 
Government's power ; see Appeal to Federal Court ° o se. nee 
, section 297(1) (a), if applicable «to legislation with respect ;.. 








D ‘ 


to Entry No. 31 ; see Ultra vires * - ean “ese "r! 


Contract Act, section 63—New contract Aer Diraca of original contract; 


see Suit for money ; gare. c4. Cage: d 


, section 63 does not concern itself with agreement to remit ; 





Po EET REIN EA. 
*, p 


Soe Promissory note = p 4 E ae oon ; 


— — Ó— section 63—Performance of promise has not (allen due ; sse 


Promissory note E . sis 
Contract ot agency —Security i EEE PONE V deposit, if trust 


money in the hands of company—Company having rights over the deposit _ 


mansy—Relationship of debtor and creditor—Stipulation for payment of - 


-. interest on deposit money Trust, creation of. 

In a contract of agency, if the.security deposit by the agent can be 

regarded as, impressed. with 2 trust, or the deposit -can be regarded as 

^. being held by the depositee in a fiduciary capacity, the depositor would, 

in competition with the creditors of the company get the whole of his 

money. If it Is trust money or so held the right of the depositor 

would not be: affected simply because it has not been kept by the 

company as an ear-marked. fund but has been mixed up with other funds 

> . Of the company ‘and on the liquidation of the company, the depositor 

would be entitled to get it back from the assets before any creditor, 
secured or.unsecured, of the company can participate in the assets. 

,, M, bowever, the security deposit money cannot be regarded as being trust 
money or held by the depositee in a fiduclary gapacity, the relation 
betwoen the depositor and the depositee would be that of creditor and 
debtor, and.the former would have no preference over the creditors of 
the company. in. liquidation- but must share the assets Pro rata with 
them. Whether the security deposit will be considered trust money 
in the bands of, the company Ora loan, depends upon the facta and 
circumstances of each case, and. where there is a written contract, 
the question would have to be decided -on a construction of that 

2d instrument. l . 

A trust can be created without using that word. 

The fact that a company has rights over the deposit money aid ios 


A 


E m appropriate it in certain contingencies, would not by itself be a material 


-_ 


- 


b 


| u$ 
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Contract of agency — Contd.) : a 

* factor, if the money deposited as secirity ca can ` “be! eer from other 
consideration as trust. money. Pha ncn 2m 
The security deposit in cash made by an eapi or B a selling agent of 
a compagy would be regarded asa trast. money. in the hands of the 
employer or the company, unless there, are other terms and conditions 
which would make the relatign between them to bë that of creditor and 

cation ` E m E 
The mere fact that there isa stipulation for payment of interest on the 


deposit mon&y or the fact that in certain contingencies the employer - 


or the company, as the case may be would be eatitlád to liquidate his or 
its claim from out of it against the employee or the selling agent woald 
not establish the relationship of creditor and. debtor. The money 
deposited as security would still be oparada as trast money in the 
hands of*the employer or the company: : 

Held, on the construction of the terms of the adiac Bud between 
the appellant, the selling-agent and the East Bengal Sugar Mills Ltd.» 
the former is entitled to have the security money.together with interest 
in the terms of the contract out of the assets of the company in the 


hands of the liquidator in priority of all other claims against the — 





company. Kshetra Mohen Das ». Mr. D. Basu. "n oie 
Co=sharer landlord's liability —Occupancy holding, sale in execution of a 
rent decree —Purchase by co-sharer landlord ; see Rent, suit for ` - 
Court, duty of, in framing issues ; see Declaratory suit "UO de vas 
; if bound to give effect to presumption o of dedication of Bigbway ; see 

Right of public way one 


———, if can allow Interest for a period” subsequent to the passing of a new 
decree under Money Lenders Act ; see Jurisdiction ^ wise 


Creditor or debter—Stipulation for payment `of interest -on "the ind - 


money—In certain contingencies, the employer or the company would . 


be entitled to liquidate his or its claim from out of it agains the .. 


employee on the selling agent ; see Contract of agency ^... - oes 


Criminal t'rocedure Code, section 417—Appeal, if can be heard against... 


some of the accused, who were served with notices ; see Misdirection .... 
Crop basis ascertained in 1937-38—Tea Control Act, 1938, Schedule il. 
clause (1)-—Hardship allqwance ; see Tea ; M 


‘t 


Customary right of passage—Custom, when.has the force of Costo, 


to be ancient, meaning of ; see Right of. public way ^ — .... 
—— —— right of way, existence of—Length of user ; see Right of public 
way E s. ET 
Date of birth—Application for appointment of sini by mother—Evidence . 
of mother, when used as corroborative evidence—Evidence . Act, . 
section 157 ; see Admissibility. in evidence ; vas 


ees - 


L 


TT M 


— —— of birth, recital eis in guardianship- application, if admissible in - 


evidence—Production of document ; see Admissibility in evidence 


tee , 


Dayabhaga family, managing member. of, adjudged insolvent—Receiver, . 
if can transfer solvent co-parcener’s property ; sew Insolvency. || un 
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415 


479 


61 
61 


333 


à * 
` 


` 


ing on parties—~Jurisdiction. of Court ; see Declaratory suit ... as 


Declaratory sult—/:swe, framing of—Civil Procedure Code (Act V of 1908), 


[rc 


ry 7 
eee 


order 3r rule 63—' The. right which he claims to the property in 
disputs’—Objector, a stranger, if can question the legality or validity of 
proceeding against the uM debtor —Benamdar, i real owner's 
representative. . s 


The object of framing an ius is to direct he attention of the parties 
tothe main question of factor law- to be decided and the duty- of 
framing and recording the proper issue has been placed on the Court ' 
by the Code of Civil: Procedure. In framing ` issue the Court should ' 
exert itself so as to make them sufficiéntly expressive of the matters 
which it desires to consider under such issues. 


The ‘words ‘the right which -he claims to the property in dispate’ in 
order a1, rule 63 of the Code of Civil Rrocedure refer to the right which 
the party claims in the execution proceeding. 

An objector (stranger) should not beallowed to qyestion the legality or 
validity of the proceeding against the execution debtor named in the 
execution case. 

4 benamdar does not always represent the real owner'in a suit or 
proceeding. Hiranmoy Bhadurl s. Probal Kumar Pramanik ... 


- Rectification of documents and Jor possession of . 
property—Misdescription of property—Res judicata —Erroneous decision 
on a point. of law—Hvidence, y can be given as to correct description of . 
properiy—Limitation Act «1X of 1908), section 14). schedule. 1, 





" X ev = l è a * 3 ` * 
Decision, erroneous, on question of law, in previous execution case, iif bind: : ° 
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Paar.’ 


183 


f 4 


article 120--Execution proceeding, if civil proceeding—Dafect of juris _ 


diction—Former Court’s decision as to jurisdiction. 


Correctness- or otherwise of a. judicial decision. has no bearing on ther - 
question whether or not it operates as res judicata. 

When it was decided between the parties in the:previous execution case 
that the matter was within the competence of the executing Court, ' 
the decision, though. on:a question’ of law, even though erroneous, is: 
binding- between the parties. 


Obiter : Even if the. first Court decided its . inability to entertain the: 


claim for defect o£ jurisdiction, it is not open: to the secand Court- to. ad 
that there-was-no want of jurisdiction in the first Court. 

Where. it is found. that there: is. no. mistake -oar misapprehension in ilis: 
minds;of either party as; to the.identity of. the.property itself; . but the: - 
description given of it in documents is somewhat unmeaning i reference. 
to existing facts : : 4 AE - 

Held, tbat even without- any rectification. of this — eVidende-is 
admissible to show which of these two properties it was meant to apply. 

A suiti for-a declaration:that! the decree in the previous gnit related tothe- 
present suit Jand ‘and that the -plaintiff acquired title to it' by sale -and' - 


+ 


T 4 


by the: above. decree,- is governed d article bu schedule: I BOUT - 


Limitation Act. 5 -: - - a oe Sal 


- 


Ex: 


Vou. 76.] ° — INDEX OF CASES. 
Declaratory stit—(Conid ) : 
Obiter: The execution proceeding is a civil proceeding within the 


meaning of section 14 of the Limitation Act, Abhoy Kanto Gohain 
v. Gopinath Deb Goswami A 
Decree—P# ments in instalments ; see Promissory note ‘ane 7? ixi 
———-—, execution of —Bengal Tenancy Act (Act VIILof 1888), section 168A, 
if retrospective in operatidh., 

Section 168A of the Bengal Terfincy Act —' by the Bengal Tenancy 
(Amendment) Act, 1940, is not. retrospective in operation except in 
relation to cases mentioned in sub-section (2) of the section. 

The failure to comply with order 782 of C. R. & O. does not entitle the 

_. Ceurt.to pay money out. in defiance of. the order of attachment, 
Kalidas Saha v. Rai Kiran Chandra Ray Bahadur... Ws 
, frame of—Suit by some of the Assignees of mortgagee for reali- 


sition Of mortgage dues, - other Eu ‘parties; see eat if 
maintainable - : 


sso eee 


one ane 


—— ——, if rent decres—Putni tenure—Stay pions done in veniae: . 


tion of order, effect of —Person sued ín double capacity—Name, -if to be 
repeated. twice in cause tille—Purchaser or donee of a portion of a 
putni tonure—Rigkt as against Zemindar— Bengal Tenancy -Act (VII 
of 1885), Section r494—JMNon-service: of special ` notice on` co-shaier 
. landlord —BNon-compliance- with sub-section 4' of section NS HIIS 
_ Tenancy Act, Section 143A—Sub-section (b), non-compliance with. 

An order passed by a court or an act done by it in contravention of the 
“stay order, would.be an irregular one, may even be regarded as illegal, 
but it would only be an order passed or an act done.in‘the illegal- exercise 
of its jurisdiction-and so would not be a nullity. It will have to be set 
aside by appropriate proceedings. The Court which passed -the order 
or did the act may itself recall it, and ought to: do so, when it is latet 
on apprised of the stay order. The appellate Court which had issued 
the stay order may get it aside, if it is brought to its notice, but till 
recalled or set àside it cannot be totally NO in another suit'ot other 
independent proceeding. 

Where a persoo is sued in two capacities, it is not necsssary that his name 
should be repeated twice in the cause title, It is sufficient if the two 
capacities are indicated in the body of the plaint, and if that is done he 
will be considered as a party in the sült in both the capacities, 

‘The purchaser Or donee of a fractional part of a putni taluk without the 
consent of the Zeminder cannot-as of right claim to be recognised asá 
tenant'against the Zemindar, The transfer is not binding on tha 
Zemindar, He becomes a tenant on recognition by the Zemindar, 

A co-sharer landlord who is made'a defendant in a suit framed: under seg- 

. tion 148A of the Bengal Tenancy Act remainso nly'in name a party, if 
ho notice Gr sumraens of the suit is served on” him and he does not 
appear. In that case he is not a party to the-suit in the eye of law and 
decree would not be in that event a rent decree. But if he is either 
berved with the summons of the suit, or if he appears and is represented 
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 Dectee- (toni) : m 7 
-in the suit, the decree would: -be'a rent decree if P sten ccadi- 
tions of section 148A are fulfilled, If in sucha case the special notice 
- under sub-section 2 is not served on him the only effect of the non-service 


-> dsthatche does not lose his right to sue for his share of the rent for hat : 


period in a separate suit, d 
Non-compliance with sub-section 4 of section 148A dí the Bengal. Tenancy 
Act would be at most an irregularity and the Question about regularity 

l — of proceedings should be raised in the ‘main suit, If no such objection 

- . was raised the nature of decree passed would not be altered. It would be 
a rent decree. i 1 

Sub-section 6 of section 148A of the Bengal b "Act requires” one 

. decree to be passed, specifying the amount payable to each co-sharer 
landlord or -each set of co-sharer” landlords separately, But where 
instead of drawing up one decree in that form, separate decrees have been 
drawn up in favour of different set of co-plaintifis the matter is one of 
form and not of substance. .— 

An admission by one of several defendants in a suit is no evidence against 
another defendant Jatish Chandra Pal- texit di . Khirode.. 
Kumar. Pramanik 2 = “hase SOO: 38. 2608 

y re-opening of-——Bengal Money Lenders Act (X B. C. of 1940); 

sections 2(<), :36—Apblicability Commercial loan-—Loan— Bond secur- - 
ing unpaid purchase money. - z- ces : 

Per Mitter, F. : In- order to determine whether a loan i: ig A, E loan -` 
' the material question would be what was the intention at the time ‘when 

. the loan was taken. lftbere is no indication in the instrument on which 

. the loan was advanced -it would .be legitimate to make inferences . from 

the user to which the money was put to immediately, or shortly/after the 

- loan. was advanced and from other-facts and circumstances of the vase. « 


i* 


E--— 





~ 


Per Curiam: A Commerclal loan means a loai advanced . to. a person to bo ~ 


used solely for commercial purposes, - A 

A notional advance will be sufficient if taking all the circuinstances into 

` consideration the transaction substantially represents an advance made by 
one person to'ahother with a condition that it should be repaid with 
interest. - i - "E 

To decide whether a transaction a represents, a loan all &he surrounding and 

_ contemporaneous circumstances must be considered, ` 

On the 31st May 1921, the: appellant advanced Rs. yooo to the | fespondetit 
ona mortgage. The loan bore interest at 15 percent, per annum wit] 
yearly. rest. The recital in the mortgage instrument was that he required 
the money for the purchase of the jote. The appellant had a share in 
the jote ; so the parties become co-sharers in the jote, f 

The appellant instituted a suit for partition of the said jote, THe suit ended 
in acompromise, By that compromise the respondent agr@ed to purchase 
S appellans share for Rs. 2000 and to pay him a further sum of 

Rs. 330 on account of income profits and cest of the suit. The convey- 

ance was executed but the respondent could not pay in cash, 


A 


" i 
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Decree—(Conid,) : A wc 
' On the 40th November, 1925, the respondent-executed ‘another mortgage-in 
favour of the appellant fora sum of Rs. 2390, interest was in at the 
same rate as in the first mortgage - 
The appeMant brought one suit on the morigages and aneia an ex parte ° 
decree, ^ On the 31st January, 1933, a decree on compromise was passed ` 
by the appellate Court. The dues on both the ‘mortgages were consoli- 
dated and fixed at Rs. 2,735043 pies. . Thereafter certain payments were 
made but eventually the mortgaged property was put up for sale and 
purchased by the decree-holder on the 20th August, 1937. An application 
to set aside the sale was refused and the sale was confirmed on the a4th - 
July, 1939, and the execution case was dismissed on part satisfaction on EE 
the 15th September, 1939. The respondent on the 7th December, 1940, 
applied for re-opening of the comprdfnise decree under section 36 of 
the Bengal Money Lenders Act, 1 
d that as proceedings in relation to the mortgage sult were pending on 
the 1st January, 193), the Bengal Money Lenders Act, 1940 was applicable.- 
That the loan on the mortgage of 31st May, 1921 was not a commercial joan 
and was governed by the, Bengal Money Lenders Act, 1940. 
That the mortgage.of the goth November, 1925 was affected by the Bengal 
Money Lenders Act, 1940 and it was based on a n as defined in the 
said Act. : 
The fact that additional ed üt than the property purchased was 
mortgaged and the, fact that the usual rate-of interest for mortgage loans” ` j 
was charged t ken together made the transaction 'substantially'an invest- 
ment Of money.by a money lender in a-loan repayable with Interest; © -~ 
Fateh Chand Mahesri v. Akimaddin Choudhury is Et 49 
; re-opening - of —Bengal Money Lenders Act (X.B. C. of nu Š 
A 36 Proviso Il—Reopening of preliminary and final mortgage 
decres—Morigaged | property sold and purchased. by decree-kolder— - 
Subsequenily. par titioned—Application od execution of personal decree—~~"-  - 
Decree, if can be reopened. , 
The petitioners (decree-holders)- advanced a sum of money to the opposite 
parties in 1925, -0n a mortgage, interest payable being 15 percent, per 
annum with annual rests. They instituted a suit and obtained a 
preliminary decree on December 6th, 1930, and a final decrée on January 
14th, 1931. In execution of. the mortgage decree the mortgaged property - 
was sold on June sand, 1933, and the sale proceeds were applied towards -- 
payment of the mortgage dues. The petitioners instituted a partition’ 
suit and obtained separate possession of the property after the partition 
decree, The sum realised: being insufficient to liquidate the dues, the 
petitioners obtained a personal decree for.the balance. The personal’ 
decree was put into execution and the execution case was stayed bythe ~~ ^ 
Debt Settlement Board. Thereafter the opposite parties applied for relief ` 
under section 36: of the Bengal Money Lenders Act claiming that the 
. personal ‘decree as also the preliminary and: final decrees should pe reopen- 
ed and recast ; . a 


e" 
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Decree—(Contd,) : : as Ux q^ x 
Held, that the preliminary decree "was not protected from interference by — - 7" 
the proviso to-section 36 but the final- dectée was, but as the exercise of .. - 
"such a power would affect the fina] decree and would therefore contravene 
~- "the terms of the proviso.to section 36 of the Bengal Morey Lenders Ad?: - m 
Held. further, that as the exercise of the power would. -affect the. partition .- ; 
decree subsequently made; itwasan additional bar under the proviso 
. to section 36 of the Bengal. Money Lenders Áct.e- - j 
Per Mukherjea, Fe: That the only decree that could be sepa was the 
personal. decree under Order 34 rule 6 of^ the Code of Civil l'rocedure. 
Naresh Chandra Gupta ». Lal Mamud Bhuiya. '— .., Ala 41 
för ejectriiant,, if-can be passed—Suit for ejectment and for payment 
of arrears of rent ‘against non-agricultural tenant—Bengal Non-Agrical- 
tural . Ténáncy (Temporary Provisiof) “Act, section 3 and Pro.iso; see 





-Ejectment ! UU A - Vo c 459 
Decree-holder, if bound to give notice of execution. to a’ strange to (darse Po 

see Execution sale . NT es - 248 
Dedicatlon—Intention to dedicate animus dodianidi—Acčeptanos see Right dee te 

‘of public way = - T" Nee eee ^ 479 


of highway . to the publig—Nature and PE of user-sEztentof -` 
` and ownér’s acqulescence— Length o£: public user ; see Right of: public ~ 











way ' aes es ET 479 
sr or not, a question of fact ; see Right of public WAY se- “3 s .^ -479 
—— —— to public of right of Way—lntention not pared in writing—~- ; 
- Inference ; . 96 Right of public way eae ee. 479 
——— to public of right; of way—Intention . not’ expressed In writing— xs 
Evidence: of inference ; see Right of püblic way - Jd. Res eue Set qp 





to public of right of .way; nature of ; "ter Right of public way. ..,:.^ ~ 479 
,to public. of. EE of way». presumption 'f—Long user; see ' 
Riglit of ‘public way Wink ed, sen "^ 499 


^ 
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Deed—Construction of— Lease or Po BM > a 
Shebaits-of a Thakur’ -éxecüted .a trust deed pürporting to iBpont the 
trustee with the power of managing the debutter land, placing on him. = 
the. duties of repairing the témple, conducting litigation, collecting — .- 
rents ; allowing him half of, the net .profits as his remuneration, "the 
other half to accumulate for the benefit of the endowment; it. being . 
provided that the so-called trustee should haye-the ne of MEL dE ia o: 
. possession for 20 years : : 3 : 
- Held, that by the: deed: a lease was erented for the purpose of convenient 
management and. the appointee was nota trastee buta lessee for the 
convenience of management, Jitendra -Nath- C lserjee v. Srl Sri - 
iswer Lokenath Shib Thakur: . ^ . Sus E 244. 
————, if trust 'desd —Shebaits of Thakor executing a a deed, purporting to 
appoint trustee ,with power of managing the debütter land, plaeingon - 
him the duties of repairing the temple,. conducting litigation,. collecting 
rent, and allowing him half-of the net profits as. his remuneration ; he Is... 
given a right to remain in possession for 5 g see Deedee > .i 5. B44 
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Deed of transfer, if ben ami-- Landlord, ‘not a party to the transaction, it can 
raise such’ question ; see Rent, apportionment of eee 
Defence of India Act, if validly passed ; see Uliva vires seg 
Deity, next friend of, if can be appointed in: judgment ; j see Deity nee 
~, next friend of, whan should “be appointed—Private endowment—Suit 
- for declaration that propery is debutter, if matntainable—-Adverse 
possession against minor shebait—Limitation Act A= of 1908), 
Schedule I Article 144. : 

A next friend of a deity should be appointed before the trial and not in 
the judgment. 

A testator provided in his will that no one should be able to possess any - 
property as his“ own and the whole income. should be spent on the 
Debseba and for no other purpose. If it | transpired that any one had 
committed misappropriation, then in that case several gentlemen members 
of the general public will take away tbe work of the Debseba from his 

_ hand and make arrangements for the proper performance of the 
Debseba, Five plaintiffs iostituted a suit as a representative suit for 
recovering the property of the deity’: 


eee 


ses 


Held, tliat the plaintiffs who can suitably carry on the Debseba, should the ' 


necessity arise, were entitled to a declaration that the properties of the 
private éndowment were debuttor properties and to take proceedings far 
the recovery of the same. 
The possession of the purchaser of debute property as is sesülan could not 
be adverse to the deity under Article 144 Schedule T of the Limitation 
Act until the minor shebait attained his majority a 
The question whether the possession of the said purchaser. was adverse | 
to the delty was a’ mixed’ ‘question of fact and law. .Amode. Lal 
Barman v. Girija Sankar Choudhury ~~ a on 
Depssitor , in competition | with creditors of company, .whén gets his whole 
money -—Security deposited by:agent ;.see Contract of agency 
Devise of rent of land for indefinite period—Devise of laud ; see Will 
Dispossession from plots of one of the teğaricles after amalgamation— 
Amalgamation of two aanas bearing separate rentals’; ; 368 Suspension 
of rent’. ^ ^ i 7 


Diversity, and | repugnancy of enactments į see Execution 


oue "4.8 
“ 
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Ejectment- Bengal Land Revenus Sales Act (VI B. C. of. 1868), section 12, ` 


~ clause 3" Recognition” of tenure, what ts—Etwiam recorded as porma: 
nent terure with reni liable tö enhancement, Surther note in column for 
special incidents, ‘Not binding against Government for purpose of 
assessment, profits of tenure come out of profits of "superior landlord” if 
“recognition” within meaning of section 12, clause 3—Such eimam, if 
protected by clause 3—Classes of tenure contemplated by clause 1 
para 437, Bengal Survey and Settlements  Manuual— Presumption of such - 
enizy, if rebuttable. " 
The plaintiff i is the purchaser of a Noabad Taluk at a sale held for arrears 
of revenue under the Bengal Land-reyenue Sales Act VII of 1868. , After 
tsking possession the purchaser instituted the present suit to avoid and 


~ 
E - *. 
” E 


ua ` 


~- 
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Ejectment—: Contd,) +. .. 


annul an etmam there-under arid recover possession thereof by ejecting 


the under-tenants. Amongst other defences, it was pleaded that the 


etmam in question was protected by the third excepting clause of 
section'12 of the said Act of 1868. It appeared that at the Reviffional 
Settlement the etmam in question was recorded asa permanent tenure 
with rent liable to enhancement, -and there was further note in the 
column for special incidents in the following terms: ‘* Not binding 
against Government for the purpose of assessment: the profit of the 
tenure has come out of the profit of the superior landlord," 


The question raised in the appeal is whether this-amounts to recognition 


of the tenure as required by the ‘third excepting clause of section 12 of 
the said Act VII of 1868 : 


Héld, when the rent of. the tenure is* accepted as the basis of assessment 


Neither the note in the Revisional Survey Record nor the instruction for ` 


` 


it is then and then only that the existence of the tenure as bearing that 


rent is acquiesced in and is sanctioned" by the Settlement proceeding. 


The notion of such acquiescence in or sanction of the /actum of its 
existence is conveyed by the word, ‘recognition’ "as used In the section. 
The question of recognitioa in every such case, therefore, will have to 
be answered by investigating whether or not in setiling the revenue of 
the estate the rent of the subordinate tenure in question was taken as 
the profit of the former. 


such note as conveycd in paragraph 437 of th» Bengal Survey and 
Settlement Manual (1935) will completely answer the question, . The 
note is.only a piece of. evidence. Clause I of paragraph 457, contem- 
- plates a tenure which is to be ignored for the purpose of assessing the 
profits of the estate. Therefore, when a note as contemplated by 


clause 1 of paragraph 437 is made in the case of a particular tenure. 


the record prima facie shows as a- special incident of that tenure that 


, it is not recognised by the settlement proceeding, within the meaning of. 


the excepting clause of section 12 of Act VII of 1868 (B, C.). . 


But this only raises a presumption to the existence of the speciali ncident. 


In spite of such note it will be open to the tenure-holder to show that 
the tenure was recognised in the above sense and that ita rent was taken, 
as the basis of the assessment of the profits ofe the estate, Rohini 


' Ranjan Das T7. Umesh Chandra Datta `% ‘ase eee 


Bengal Land-Revenue Sales Act, 1868 (Act VII B. C. of 1868), . 


sections 19, Excep. 3 and 14, Proviso—Ryat having right of occu- 
pancy’—“Tenure recognised by settlement proceedings of any current 
temporary setilement’—Note made in terms of rule 437(1) of tke Surgey 
and Settlement Manual. 


A stithiban ryat, whod oes not actually cultivate the : land, in | ejectment 


suit, is not protected from ejectment under Proviso to section 14 of the 
Bengal Land-Revenue.Sales Áct, 1868, 


A note was made in accordance with the terms of rule 437(1) of the 


z 


Survey and Settlement Manual, showin g that at the time of the current 


t 
* 
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Ejectment—(Conid,) : 
temporaty settlement the apa was recognised as binding against Govern- 
ment except so far as regards the provisions of section 191 oft he Bengal 
Tenancy Act : 

Held, that the fafa comes within the terms of the- third exception do 
section 12 of the Bengal Land-Revenue Sales Agt, 1868, that as the 
superior landlord holding the*fapa could not be ejected’ the tenants were 
protected. Khalilar Rahman®v. Sm. Mamuda Khatoon Ves 

— — —À Piin Non-Agriculiural Tenancy (Temporary Provision) Act 
(IX B. C. of 1940), section 3 and iad UE ejeciment and 
arrears of rent. 

_- The landlords served a igs on a monthly tenant of a non — 


tenancy calling upon him to pay up the arrears and to quit the land on -. 


the expiry of the month. The tenant not having quitted nor paying up 
the arrears the landlords started the suit against him. The trial Court 
refused the prayer in view of the provisions of section 3 of the Non- 
Agricultural Tenancy Act and stayed the suit : 

Held, that the landlords having asked for ejectment for —" of 
rent were entitled toa decree for ejectment subject to the proviso 


to section 3 and the suit is therefore not liable to be stayed. Radhika- _ 


lal Goswami v. Gopeswar Basu s i» 
Bengal Non-Agricultural Tenancy (Temporary Provisions) Act 





(IX B. C. af 1940), section 3, applicability of—“Sutt for sjectment for 


non-payment of rent’ -—Frame of—Act, if ultra vires. 
In order to attract the operation of section 3° of Pongal Noon- -Agricultural 


Tenancy (Temporary Provisions) Act, 1940, what ‘is necessary is that the — 


suit Ot proceeding must be one for ejécťment of a non-agricultural" 


tenant and the ejectment must be ee for on a ground oe than a ` 


non-payment of-rent, 5 
Only a suit or proceeding for the "e of a tenant shall be stayed and 
there is nothing In section 3 which prevents the Court-from procoeding 
with the suit so far as it relates to recovery of rent. - i 
The words “a suit for ejectment for-non-payment of rent” as used in 
section 3 of the Bengal Non-Agricultural Tenancy Aot refers to the class 
of cases in which non-payment of rent may bea condition on the breach. 


of which a forfeiture as cPatemplated, by section 111(g) of the Transfer 


o£ Property Áct would be incurred. 
A suit for ejectment of a non- ‘agricultural tenant for non-payment of rent 


as provided by section 3 of the Non-Agricultural Tenancy Act, éontem: E l 
plates a sult for ejectment on the ground of default of payment of rent 


_ by the tenant : 

A suit for Khas possession on the allegation that the défendants Were the 
Thika tenants, their tenancies being ‘determined on service of notices, 
was brought and in fhat suit there were alsoclaims for arrears of rent, 


The suits were decreed -and they were put into execution. Applications - 


were then filed before the executing Court, that the proceedings for 
delivery of the lands should be stayed under section 3 of the Bengal 


* 
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 Biectment-(Conid) : E ipea 
- Non-Agricultural Tenancy Act. The prayer was granted and. execution i 
was allowed. to proceed only in réspect | of the decree for arrears of. 
rent: M 
Held, that the correct order was made-by staying the proceedlsg for Dl 
delivery of possession only and allowing, the decree-holder to proceed |. 
with the execution of the decree” 30 far gs it related to recovery of arrears ] 
of rents and costs. TC 


E ` Eos d mme : debe ut . t. WS. veiut 
Section: 3.0f the Bengal Non-Agricultural Tenancy Act is is a valid piece of. -=~ 
legislation which is covered by item No. “2 :read with item No; at of 
the Provincial List and is not repugnant to any existing Indian Law. - -. 
The:Rellance Jute Mills Company Limited v. Dukhi Shah... .- 0489 
———« Notice’ ‘fo “quit—Tenancy wethin . Municipality--Tenancy, a 
governsd by'Transfer' of Property Act (IV of 1882)—7: ransfer of did 
Act, séction' 106— Explanatory qualification in the notic? — : 
The suit lands were a portion of Cadastral Survey óf Mousa Sari add i 
lying within Suri Municipality. The plaintiff, a rhiyat, served nótice on 
the defendants under section 106 of the Transfer of Property Act. 
"requiring them to vacate by the end of the month of Sraban, 1342 : 2 


a, 





Held; - “that i in the circumstances of the case, the anne was governed by 

the Bengal Tenancy Act, _ E wf . de -> 
That the tenancy of the def endants followed that ‘of the plaintiff. s iex E .k 
That the notice under section 106 of the Transfer of _Property Act was = 

good being sufficiently explicib as one. expiring with the. month of the 2 

tenancy; that is, at the “end” of Sraban, the _explanatory qualification l 

mentioning. the rst of Bhadra would not nullify its effect Sm. Sneha- . 


lata Devi v. Tribhango Mal iem . i. SES odas 241 


Tenancy—Burdeh of orf dura PM E f enano 

Act (1X B.C, af 1940), section 3. -< 5 E 

In a sult for ejectment against the heirs of original Tod inl: usd : 
that the defendants were trespassers; if the ‘latter have any kind of 
tenancy——non-agricultural or otherwise—the suit will be disinissed. : - E 0 S 

If the tenancy waa heritable, any suit to "eject the’ defendants Would 
automatically have to. be. stádyped, ~ ~*~ : Mu 

It is fur' thé defendants to establish that they have" *a tenancy. Swarna’ 


=a 





Y 


_ Kumari Roy 2. Sudhangsa Kiron Roy ' Sá 2.70 403 
j —— action for—Weakness of defendant's title ; sev Advdrso Tow 
- possession > ov 5 D j . 451 


, decree, if can be passed for-—Suit for ejectment “and for arrears 
of rent against non-agricultural | tenant— Bengal Non-Agricultural "A 
Tenancy (Temporary - Provisions) Act, section. 3 and Proviso; see i . - 








Ejectment . A "2m 7 A 7 , . z . wen coe ! .454 
zz Of nona-agricultural eae Suit for, for non-payment of rent— ` : 

Bengal Non-Agricaltural Ténancy EST penne A 1940. |— 

section. a; E] Frid Ejectment - B - Tar " s "T" [s ee 7... 489 
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-,Blectlon of member—District- Board—Requisite number of seats fillsd— | *. 

— Election of returned candidate subsequently set aside—Subsequent 
procedure-—Bengal Local Self Government Act (II B. C. of 1885), 
:gsctions 10( 1), (2), 18B, 19. 

Where th requisite number of seats have been actually filled at election 
-ordered under sub-section (1) of section 10 of : epgal Local Self-Govern- 
ment Act, but the election*of the returned candidate is subsequently set 
aside or declared void under Section 18B, the sequel fails to be governed 
by the provisions of section 19 ; in other words, as the place of the 
elected member or members becomes vacant by reason of the election 
-having become void under section 18B, the vacancy or vacancies are 
required to' be filled up by a fresh election, and it is not within the 
competence of Local Government, purporting to act under sub-section (2) 
of section 10, to^ dispense with suci? fresh election and appoint the. 
elected members themselves. is 

Sub-section (2) of section ro of the Bengal Local Self Government a 
contemplates a default in electing the requisite number of members at 
an election directed by the Local Government under sub-section (1), 
and does not apply where an election is held and the requisite number 
of successful eandidates returned, but for any of the reasons specified 
in section 18B the selection of the returned candidates afterwards 
declared void. In such a case it is not possible to predicate that the 
prescribed proportion of elected members was not filled at the election 
within the meaning of sub-section (2). i 

A"person is deemed to be duly elected before his name is published in“ the 





Gazette Sashi Sekhar Bose v. Provinc$ of Bengal ... o 281 
~of member, if duly made, before his name is published in 1 the 
Gaxette ; see Election of member des n" 281 


Embankment, right to—Bed of Khal received under Land Acquisition Act— 
Water of Kal, if can be diverted in such a way,as to interfere with the 


natural right of other persons ; see Injunction E ses 67 
. Enactment of Legislature ; see Ultra vires: è ete ves 1 


Encumbrance—Annulling of —Bengal Tenancy Act (VIII oF 1885), 
section 167(1)— Purchaser, meaning of—Notice. 

The power to annul the encumbrance undér the Bengal Tenancy Act is 
given to the ‘purchaser’, meaning thereby the entire body of auction- 
purchasers jointly and such power must be exorcised by the entire body 
of anction-purchasers. : 

A’ purchaser with the power to avoid and annul interests’ otherwise 
perfectly valid and legal, should have resort to all available and 
authentic means of finding out whether or not there has been any such 
interests in the property purchased by him, The encumbrancer is not 
required to give notice of his encumbrance to the auction-purchaser, 
Safala Sundari Debi Chowdhurani v. Purna Chandra 


Bhattacharjya jn e 787 
Encumbrancer, if to give notice of his encumbrance to the auction- 
purchaser ; see Encumbrance one ~ 077 


. - 
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Endowment, mode of creating ; see Adverse possession sae is 451 
——, private—Property, property of deity—Who can bring a suit 

for declaration ; see Deity ET es 363 


Enhancement of rate—Sengal Tenanty Act, section 20(1A), (inserded by 
Bengal Act lof 19275), if explains law or creates new righi—lest— 
Section, if retrospective — Enhancement of rete of rent from Rs, 3-44 
£o Rs. 3-12, tf illegal, as being contrary to yection 29. E 


In respect of a tenancy the original rate was Rs. 2-4; but this was 
enhanced to Rs. 2-12 by mutual agreement. The contention of the 
defendants tenants was that thisagreement contravenes the. provisions 
-of section 29 of the Bengal Tenancy Act The point at issue was 
whether the amendment in section 20(1À) explains the law as it is oc 
whether it creates a new right: © 


Held, that the amendment merely explainsthe lawas it is. The sub- 
section (1A), section 20, cannot be said to create a new right. It refers- 
to~and explains the meaning of an expression, in eubscotion( i) ne 
might be interpreted in two different ways. : 


One test is tO see whether, if the amendment had never been made, the 
present appellants (tenants) could succeed. As it would have been 
possible for them to succeed without sub-section (1A) at all, the sub- 
section cannot be sald to create a new right. 


The retrospective effect could only be given to the extent that was made 
absolutely necessary by the werds used but it must not be such that- 


hundreds of agreements Which were perfectly valid when they were - 


made are rendered null and void. Asiraddin Sardar v, Sm. Santosh 


Mohini Dasi een one 
Entry in record-of-right, how to be established—Decree, the foundation of 
entry—Decree, if to be demolished ; see Suit for rent ss e. 


Estates Partition Act, proceedings under, effect of ; see Rent, suit for — ... 
Evidence, adducing of, on pajats not raised in pleadings or issues; see 
Adverse possession ses e 


—— ————— as to identity of property, if admissible, without rectification of 


document—Misdescription of property in document—No mistake or ` 


misapprehension in the minds of party ; see Declafatory suit aed 
Evidence Act, section 35—Certificate of guardianship, if admissible in 
evidence—Date^of birth ; see Admissibility in evidence Ses et 





- 


» Section 35—Evidence of fact of service of notice under 
section 7 of the Bengal Public Demands Recovery Áct—Entry in the 
order sheet ; see Certificate rea T 


, section 93(4)-—Oral evidence as to variation of rent—Patta of 
1830— Conduct. of landlord ; see Suit for rent Qt - 


——, section 9ga(4;—Remission granted in respect of obligation of 
the debtor to pay interest ; see Promissory note ae abe 








A — — —-, section 114—Presumption—Service of notice under section j Í 


di of the Bengal Public Demands Recovery Act ; see Certificate ee 


* 
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Exocution—Bengal Tenancy Act ( XVIII B, C. of 1940), section 168A, if void 
and repugnant to section 51, Civil Procedure Code (Act V of 1908)— 
Sections Io7(1) and 107(2), Government of India Act—Diversity and 
repugnancy tn law, tf the same thing — Bengal Tera ney Act, tf provides 
iis own procedure. i 

Section 168À of the Bengal Tenancy A. to the extent that it limits sales 
in execution of decrees for rent to the property in arrears is not void 
under section 107(1) of the Government of India Act, and not repugnant 
to section 51 of the Code of Civ Procedure which is the existing Indian 
law. : 

The enactment of section 168A of the Bengal Tenancy Act being not a 
matter enumeráted in the Concurrent Legislative List but being a matter 
covered by item at of the Provincial Legislative List, section 107(3) 
would not be attracted and is not void tothe extent of its repugnancy 
to the Bengal Tenancy Act as it stood at the time of the amendment by 
Act XVIII of 1940 B C.) i 

Diversity and repugnancy in enactments are not the same thing. Repug- 
nancy implies a conflict. Two provisions of the law may be diverse or 
dissimilar but nevertheless there may be no conflict between them. 
Conflict arises when two diverse ‘elements meet in seeking to occupy 
the same field Where they do not meet there is no conflict. 

The Bengal Tenancy Act provides Its own special procedure although most 
of it bas been borrowed froin the Civil Procedure Code . 

Per Pal, F. :/ In order to fall within the mischief of section rog(1) of the 
Government of India Act, 1935, both the Provincial law and the exist- 
ing Indian law must be with respect to th salng matter and that. matter 
must be ‘one of the matters enumerated in the Concurrent Legislative 
List’, Sub-section (1) declares a provision to be void ‘subject to the ° 
provisions of this section’, = 

The invalidity imposed by sub section (1) will not attach to the provision if 
the Provincial law in question is passed in the manner contemplated by 
sub-section (2). . So only that kind of tHe Provincial law is contemplated 
by sub-section (1) as is covered by sub-section (2). Sree Sreejut 
Moharaja Sir Bir Bikram Kishore Manikya Bahadur s. 
Tafazzal Hossein See sis 500 

petition, if in accordance with law—Exscution petition in respect 
of a mortgage decree—List of properties, if to be filed—Code of Civil 
Procedure (Act V of 1908), Order 2r rules 12 and 13—Omission fo file 
documents mentioned in decree, if renders the application bad in law. 

There is no presumption in favour of the regularity of an executioa peti- 
tion and the entire burden is upon the decree-holder to show that the 
requirements of law were complied with. — 

In an execution petition in respect of a decree on equitable mortgage it is 
not necessary to file a list of properties under Order at rules 12 and 13 of 
the Civil Procedure Code. 

Although a Court would be justified in directing the mortgagee to file 
the documents that were mentioned in the decree, an omission to file 


A9 ane 
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. Execution—(Conid J: 
them that were deposited by way of security was not such a defect in the 
application as would prevent the Court from proceeding with the appli- 
cation and selling the mortgaged properties, as full particulars of which 
: were given in the decree attached to tbe application, and such qn 
application would be an application in accordance with law. Bansari 
Lal Sarkar v. Rabindra Nath Biswas "E" ia zs 
—— — petition, regularity of — Presumption ; see Fxecution - E 
.*—— —.— — petition in respect of decree on equitable mortgage—List of 
, properties, if to be filed under Order ar Rules 12, 13 of the Code of 
Civil Procedure ; see Execution 2» e 
Execution sale— Purchase of holding after the passing of reni decres— 
Purchaser, not made a party in execution ii E if passes 
by rent sale. e 


A decree-holder is not reqüired to give a notice toa person who is not the - 


judgment-debtor or representative of the juflgment-debtor. 

A and B were thé superior landlords of the permanent tenure. The tenure 
belonged to C to the extent of 12 annas and D to the extent of 4 annas. 
A rent suit was brought against them on the 18th April, 1933, and the 


decree was passed on the 23rd January, 1934. The plaintiff, who pur- ' 


chased the interests of Cand D on the 3oth November, 1934, was not 
made a party in the execution proceedings : of the rent suit. Therent . 
suit ended in the sale on 6th April, 1936. Plaintiff brought two suits for 
rent, in which defendaut No. 3 the purchaser in execution sale in the 

i rent suit was made a pro-forma defendant : 
Held, that the holding passed by the slei in the rent sult and the plaintiff 
was boynd by the sale. Surendra Nath Haldar v. Pratap Chandra 





Majhi see T 
Fact and law, mixed question of—Possession of purchaser of debutter pro- 
perty as secular, if adverse to the deity ; see Deity ish " 
——, question of—Dedication or not ; see Right of public way... T 
Government of India Act, 1935, section 107(1)—Provincial law ; see - 
Execution ' ‘ite ive 
rey —7———, section ` 107(1), scope ^ of; see 
Execution d won” "Nee 








—— a 5 section 316, scope of— Reference, it 
to he specifically made to section 316, in order to conter on the Indian 
Legislature the powers conferred by section t02 ; see Ultra vires one 

Guardianship—Mahomedan law—Maternal aunt, and paternal grand- 
niother-—Maternal aunt, who Aas married a stranger—Guardian and* 
Wards Act (VIII of 1890), section r7. E 

A Mahomedan maternal aunt has a preferential right to the custody of 
the minor over that of paternal grandmother. 

Having regard to welfare of minor and section 17 ‘of the Guardian and 
_ Wards Act, a maternal aunt who has married a stranger, in the absence 
of any preferential persón, is not disqualified from being ee 
guardian'of the minor. 


- 


- 
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Guardlanship—(Cowid. ): 


The Mahomedan Law does not lay down that a woman who bad ani a 
stranger to the minor is ‘disqualified’ irom being appointed a guardian 
under any circumstances. It merely lays down that such a woman loses 
any preferagtial right which she had by virtue of her relationship to the 
minor. Jumina Khatun v. Gaharjan Bibi wx T. 


j e 
Highway, dedication of, tothe püblio—Nature and extent of user—Extent 


of land owner's acquiescence—-Le@gth of public user ; see Right of public 
way 


Hindu Law—Marriage—Marriage within the prohibited degree— Exceptions. 


The relationship between the parties is indicated by the following genea- 
logical tree : 


Kali Kumar Das-Sautomoni Debi. 
(Modgallya gotra’. e 


- 
- 


* 


m 


Rasiklal Sen =Benodini Debi "  Anath=Sarala Sundari Debi. 
(Sattari gotra) | (Sattari gotra) | 
Ranjit (Respondent). : Manindra =C hapalabala. 


(Modgallya gotra) 


Bijonbala (Petitioner), 
Held, that the PE between Ranjit and Bijonbala isa nullity as the 
parties come within the prohibited degree the bride being removed by 
only four degrees counted from Kali Kumar and the exceptions to the 
ordinary rules of prohibited degrees as laid down by the Hindu Smriti 
writers have no application. 

According to the rules of. Hindu law a man —— a female descen- 
dant within seven degrees from,his father orany of his six immediate 
male ancestors, He is likewise incapable of marrying a damsel who is 
within five degrees from his maternal. grandfather or any of his four 
paternal ancestors, The prohibition extends to the descendants of 
pitribandhus and matribandhus as well. The bride must not ba a 
descendant within seven degrees of the bridegroom's pitribandhu or any 
of the latter's six male ancestors. She must not also be a descendant 
within five degrees of the bridegroom's mafribandbus or any of the 
latter's four male ancestors. 

One of the exceptions to thigrule recognised by the Hindu Smriti writers 
is contained in the so-called frigotra rule which sanctions marriage with 
a gir] otherwise prohibited if she is removed from the bridegroom by 
three goiras. The mode of computing thé gotras for the purpose of 
applying this frigo#ra rule has been thus stated by Raghunandan in his 
Udbaha Tatwa—In counting the gotras, the gotra of the bridegroom 
should always be excluded, The gotra of any of the four persons 
namely, the father, the pitribandhu, the maternal grandfather or the 
matribandhu would be the first in the order of computation and then if 
in coming down to the bride it be met with two other and different gotras 
before that of the bride is reached, the latter will be eligible for marriage 
on account of her being removed by three gotras though she is otherwisa 


475 
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Hindu Law -—(Contd.) : 


within the prohibited degrees. The second gotra must differ from the | 


first and the third from the second, but if the third gotra is the repeti- 
tion of the first, that would not make any difference according to Sree 
Krishna Tarkalankar (contrary opinion expressed i in Udbahu Chandraloka, 
not followed). 


Per Mitter, Y. 1. The trigotra rule is that the e ben d T to "bé 
counted at all. But the counting must pro from the starting point 
up to the common ancestor of the bridegroom and the bride and then 

- down to the bride when the prohibition to be considered is through the 
father or the mother, and from tbe piiri or. matribandhu, as the case 
may be, up to the bandhu ghatak relation, e, g. the Bandhn’s ancestor 
and then from that relation down to the bride. To these general, rules 

' one aualification must be made, namely, where the relationship is 
through the mother of -the bridegroom, the mother is taken into account *- 
by the Mitakshara School, but in the Beneal ‘School she is not reckoned, 
but the upward counting proceeds from the maternal grandfather. 


Per Curiam; Another exception recognised by Hindd Smriti writers to 
the ordinary rules of prohibited degrees and under this exception when 
a fit match isnot otherwise favourable the Kshatriyas in al] forms of 
marriage and the other classes in the Asura or other inferior form of 
marriage may marry within the prohibited degrees, provided they do not 
marry within the fifth degree on the father’s side and the third degree 
on the mother’s side. Bijonbala iiia v. Ranjit Lal Sen 
Gupta ° - = 


Marriage—Marriage within prohibited degrees Trigotra rale ; 
see Hindu law - ees 


Hindu marriage— Marriage, when prohibited between“ parties: see Hindu 
law ane eon 





Hindu widow-—Accrétion—Purchase of immovable property oe the income 
ofthe estate. ~ . - 


A widow has absolute power of disposition over the income of her 
husband’s property and she is not bound to savea single farthing. If, 
however, she chooses not to spend the entire income and invests a 
portion thereof in the acquisition of immovable property, the question 
arises as to whether such property is to be treated as an accretion of 
the husband's estate or is to be regarded as Stridhan . property of her 
own. The cases go to show that in such a case the true test isto 
ascertain the intention of the limited owner under the Hindu Law. 
lf the widow evinces an intention to appropriate the property to herself 
and separate it from the corpus of the estate, it would be her absolute 
property, but if she deals with it in the same way as the rest of 
her husband’s property it would follow the estate > from whencë it 
came. 


-—7" 


The question whether the presumption in such a case be that the property 
i : E : i = * r t 


~ 


r 


Paas. 
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Hindu widow—(Conid.) : 
was the Stridhan property of the widow, the burden of E to the 
contrary lies on the reversioners. was discussed, but not decided. 
Joychand Seraogi v. Shyama Charan Nath ii 

Holding, if passed by sale—Purchase of holding after the passing of rent 
decree—Such purchaser not made a party in efecution proceeding ; see 
Execution sale r - 

Illegal exercise of jurisdiction—Act done in contravention of $us arden; ses 

„> Decree, if rent decree 

~ Incumbrance, if extinguished by proceedings under Land Aomain Act— 
Burden upon a portion of a Khal of passing the water received by it from 
its upper portion to its lower portion ; see Injunction ses bee 

Indian Divorce Act, section 62, rules framgd under —Application for transfer 
of a suit for dissolution of marriage made to a single Judge of High 
Court in Divorce Division ; see Masiages dissolution et 

Indian Legislature, if can pass Defence of India Act ; see Ultra vires Sis 

Indian Succession Act, seetion 228—Case heard ex parte—Procedure to be 
followed by Judge : see Letters of administration pon 

=, section 228—Statement of pleader Dat the Will 
, was proved in "French India according to law in force there, if sufficient ; 
` see Létters of administration ie 

Injunctlon—Land Acquisition dct (I of 1894), section’ dpud of 
discharging water on a portion of kkal, acquired under Land Acquisition 
Act whether extinguished by proceedings under the ÁAct— Whetker water 
on that portion of khal ts private property. e i 


— 





The word “incumbrance” as used in section 16 of. the Land Acquisition Act l 


means some burden created by acts:or omissions of human beings. It 

- does not mean a burden or obligation created by nature. 
Consequently the burden upon a portion of a khal of passing the water 
received by it from its upper portion toits lower portion, which is an 


incumbrance, is not extinguished by proceedings under Land Acquisition “ 


Act. The water which comes over the bed of the khal, the proprietary 
right of which is alleged to have been vested in the appellant by the 
proceedings under the Land Acquisition Act is not and cannot be their 
private property and they have no right to the exclusive use of the said 
water. They have therefore no right to cut the embankment and divert 
- the water of the kkal in such a way as to interfere with the natural right 
of other persons. Baraset Basirhat Light Railway Company 
Limited v. Nrisingha Charan Nandi Chowdhary Seo 
Insolvent's application for discharge dismissed for a RA 
. ment of adjudication—Order directing Official Receiver to deal with 
‘insolvent’ s property—Provincial Insolvency Act, section 37(1); see 
Insolvency ee 
insolvency Court, if retains control ove: debtor's properties—Annulment ot 
adjudication “order under section 43(1) of the Provincial Insolvency Act 
and making an’order vesting the property of the ex-insolvent in some 
Other person ; see Insolvency u wee eee 


553 


& 


$a 


106 


554 


On the insolvency of the managing member of a joint Dayabhaga family, an 





Insolvency proceeding, if terminated—Annulment Of adjudication order 


under section 430) of the Provincial Insolvency Act and making an order 
vesting the property er the ex-insolvent.in some other person ; see 
Insolvency eee - 
Provincial Insolvency Act (Central Act V of "1920), 
section i8(2 2)—Managing member of a joint Dayabhaga family adjudged 
insolvent—Receiver, if can sell or mortgage, solvent eo-parcener’ 8 
property. 


who is fot the father, his power to sell or mortgage the interest of other 
co-parceners for sitisfaction of joint debt, does not vest in the receiver 
under section 28/2! of the Provincial Insolvency Act ; or in other words, 
the receiver cannot seize and.sell the share of the co-parce1er, who has 
not been adjudicated an insolvent under. the Provincial Insolvency Act. 
Bejoy Kumar Sasha v. Rai Sahib Ramapati Basu m 25 


junction of —Vesting order, if necessary—Court, if retains control- of 
debtor's estate inspite of cessation of insolvency. 


When a Court annuls an adjudication under section 43/1) of “the Provincial 


vent in some other person, it still retains control over the debtor's f 


Irisolvency Act and makes an order vesting the property of the ex-insol-' 


properties and thoogh the annulment of adjudication puts an end toan 
insolvent's estate of insolvency, it does not terminate the insolvency 
proceedings for all purposes, 


The appointee contemplated by section 371) of the Provincial Insolvency 


Aet isnot merely a passive trustee for the debtor, he must retain the l 


properties for the benefit of the latter, subject to any order of attach- 
ment and sale that might be obtained at the instance of any creditor. 
The appointee is to hold the estate of the debtor till it is completely 
. administered i in accordance with the principles recognised in insolvency - 
laws. 


Although the appointee may not have all the powers of the Receiver i in 


insolvency, the genetal principles of distribution embodied in the 
insolvency laws based on broad principles of equity and justice can be 
applied. The Court would still retain control of the debtor's estate in 
spite of the’ cessation of the insolvency and. the appointee has got to 
administer the estate under the control and guidance of the -Court ` 
which can direct him from time to time as to how he should proceed : 


'The insolvent after applying for discharge did not take any further steps 


E for non-compliance his application tor discharge was dismissed for 


On-prosecution and the adjudication was annulled. The Official Receiver 
was further directed to deal with the insolvent’s property. 


$ 
- 


Heid; that in the absence of a vesting order, the order was not strictly in 


conformity with section 37(1) of the Provincial Insolvency Act.. But the ` 


matter was one of form and not of substance. Baikuntha Nath 
Haldar v, Kishori Mohan Banerjee 


Provincial Insolvency Act (V of rg20), section 37(1), order ~ 
under—Form of ordsr—Appointee contemplated by s ction 37(1); : 


M 
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instalments, payment by—Condition, if can be imposed ; see Jurisdiction ... — 


intendment to be made in favour of a Legislature ; see Ultra vires - 
Interest, payment of, remission of *to Seve nets Act, section 92(4) ; 
see Promissory note ae 


intoxicating | liquors, power to legislate with respect to, includes power to 
‘prohibit intoxicating liquors throughout the province or in any specified 


part of the province : se# Ultra vires "T aus 
Intra vires of Central Govezusen D Pena of rules relating to deductions 
specified i in rule 4(b) of 1938 rules ; see Tea gaz si 
Issue, framing of, object of ; see Declaratory suit ies iis 


Judge on the Original Side of High Court, ifcan issue commission for 
examination of witnesses, while ordering withdrawal of case from one 
District to another—Examination of witnesses to be governed by rules 
relating to commissions contained in Chapter XXIV of x Original Side 
Rules ; see Marriage, dissolution of , ves - 


Jurisdictlon—HBengal Money. Lenders Act (X B C of 1940), section 34(1) 
(U)—Froperiy of judgment-debior sold in execution of decree and 
purchase money set off and decree satisfied-~Application under Bengal 
Money Lenders Act, tf maintainable. ; 

The exercise of the power of the Court under section 34(1) (b) of the 
Bengal Money Lenders Act, presupposes the existence of a subsisting 
decree. 

So where in execution of a decree the properties of the ‘judgment-dedtor 
are sold and purchased by the decree-holdeg and the purchase money 
and the decretal amount are set off against @one another and then an 
application by the judgment-debtor is uid under the Bengal Monej-,. 
lenders Act : 


Heid, that the petition of the judgment-debtor was not maintainable so ` 


long the order of the executing Court entering up satisfaction of the. 
decree remained in force, 

Per Blagden, F.: Section 34(1) (b) of the Bengal Money-lenders ‘Act’ 
does not empower any Court to take away fromthe decree-holder any 
fruits of his decree which he may bave gathered before its aid is 
invoked, 

A stay of execution under clause (c) of section 34 is a condition precedent 
to relief under clouse (b) (fy of the section.’ A process therefore which 
has already ended cannot be stayed, Radhica Lal Gossain *. 
Jitendra Nath Gossain eve - 

Bengal Money Lenders Act (X B. C. of 1940), section 36(6)— 
Application Jor revist— Jurisdiction of Court to allow interest for the 
period between the passing of the original decres and'the passing of the 
new decree—Section 36, if abrogates section 34 of the Code of Civil . 
Procedure (Act V of. 1906). 

On an application for review under section 56 (6) of the Bengal Money 
Lenders Act, the Court has power to allow interest for the period 
between the passing of the new decree after the same has been re-opened 
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Jurisdiction (Contd j i 
subject to the provision in the Bengal Money Lenders Act that the total ee 
interest paid is not to exceed the principal.» "uui 


His Lordship is of opinion that interest for feriod at 6 per cent. per 
annum less any profit derived by the decree-holder from propertf taken., i yer 
-“in execution of the decgee, subject to.the provisien of the Bengal Money C 
Lenders Act, that the total interest paid is not i to excend the principa 
should be allowed. - 6 " 
Sectlon 34 of the Code of Civil Procedure is affected by section 46 of the ' 
Bengal Money Lenders Act to the extent mentioned in the latter Act. | |. 
Hence the power of the Court to allow interest fora period subsequent è , 
to the decree has not been taken away. i i ! 
Conditions may be imposed in payments by instalments. .. 
The fact that the new decree would be for a‘larger sum than the original 
decree would be no bar to granting relief on an application under 
section 36 of the Bengal Money Lenders Act. indra Sekhar Chakra- 
barty v. Bidhumukhi Devi i» "BELL 
————- Land Acquisition Act (1 of 1894), sections 6, o—Description, l 
wrong—Vital character-—Notice, service of. - di 
Where there is not the slightest ambiguity or doubt as to What land was: 
proposed to be acquired and this was exactly the same Jand that was 
acquired, the only error arose from the question whether the boundary 
line between the two districts lay to the north or the south of the specific 
and definite "land mentioned in the declaration under section 6 of the 
Land Acquisition Act and agfually acquired, the subsequent proceedin gs 
in the acquisition are operative and valid, 
Thé failure ` to issue notice under section 9 of the Land Acquisition Act 
E does not nullify the subsequent land acquisition proceedings to the 
. a ” extent that the Govern ment' s title by acquisition failed, Mahanta, Sri 
.', Sukdev, Saran Dev v. Raja Nripendra Narayan Chandra- 


v 








dhvarjee , See wae 430 
" act done in the illegal exercise of—Act done i in contravention D 
‘of stay, order ; see Decree, if rent decree. ab is 83 
L and, devise of—Devise of rent of land for indefinite period ; see Will m 495 


Land Acquisition Act, section 6o—No ambiguity o7 doubt as to what land 
was proposed to be acquired —Same land acquired — Wrong description as 











to boundary between two districts ; see Jurisdiction sees, cos 430 
= S section 9—Feilure to issue notice ; see - Jurisdic-, 
7 tion ° ans se 430 
M » Section 16 —Incumbrance— Burden: upon a portion of 


, a Kkal of passing the water recelyed by it don its upper portion to its 











lower ` potion | see amen - "x 67 

= - ——, ° section’ 16— Inciibraice, ; “meaning” of; “see 
. Injunction ae ane a OF 
Landlord—Enhancement—-Bengal Tenancy’ Act, section 39 ; see Presumption . 7 284 


a oenni',’a stranger to the deed of tránsfer, ' if, can plead banati of the 
transaction ; see Rent, apportionment of' '' - eee eto $28 
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2 y 


Landlord, if to show enhancements, at whatever time they might bave been. , 


made, -were within the limits prescribed by section 29 of the Bengal 
Tenancy Act—Entry in record-of-rjghts as an Occupancy, NE 
liable to enhancement ; see- Presumption - ove ena 
Lease for the purpose of convenient E um dot a trustee— 
Shebaits of. Thakur appointing a person in the name of a trustee with 
power of managing the dehntter land, placing of him the duties of 
repairing the temple, conducting litigation, collecting rent, receiving 
half of the net profits, as remuneration and remaining in possession for 
5 years ; see Deed i cis e 
Legislation with regard to intoxicating liquors, iódiudas the -power to, 
. Prohibit intoxicating liquors throughout ‘the province or in any specified 


part of-the. province ; see Ultra wires ° a ; J ELE ` ane 
Legislature—Enactment, if to be us to. is , Scrutiny ; see 
Ultra vires ; * ‘eee AED 








Generality of its power to kaui ona particular subject, if 


can be cut down by the arbitrary introduction of far-fetched and imparti- . 








nent limitations ; see Ultra vires V A oon 

Intendment ; see Ultra vires | ese, T 

Lessee suing for a‘deglaration that his name be abetted in, piace of his 

lessor in the book of Municipality ; see Suit, if lies wee -— 
Lessor, right of, against-original lessee—Transfer by lessee tenure-holder ; 

see Rent, apportionment of , ies aus 

“right Of, if can, enforce payment of. rent, em the transferor 

lessee ; see Rent, apportionment of . . - 2 aes , oe 


Letters of administration—Jxdian SURE. edct (XXXIX of 1925), 


section 228—Case heard ex parte—STudge, duty of—Statement of 


pleader—Will proved in foreign Court. i 
Even though a case is heard: ex parte, a Judge before granting letters of 
administration under section 228 of the Indian Succession Act, should 
satisfy himself that all the conditions laid down in that section have 
been complied with.. — 
Simply because a pleader for the party stated that the wil was. proved ip 
‘French India according’ to the law in force there, itis not sufficient /f 
the fulfilment of all the conditions laid down in section 228.0f the 17? 
Succession Act Bamapada Ghosh v. Satish Chandra Sur,“ '" 
Liability, future, if can be remitted in praesenti ; see Promissory ar Uu 
, future remission of, if requires, an agreement. f° remit ; see 
Promissory note Mi CE. 
—— —— of other joint ‘promisor, if'subsists—Discharge i ability in full 


satisfaction of the debt from one 9h the joint ptm ; see Suit for 


money . di RE ud 
Limitation—7enza! ‘Public Deiuudy. Recovery ; 
section 36, proviso, guit under— Plea of frat; 
under section 7, if? may save limitation" 
ssoiion 18, fraud, if to bè proved. deg 

A certificate sale was: held on the 10th 
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I B. C. af 1912), 


tation : ae (IX of. 1908), . 





,. 1934. The — obtained — 
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ent; suppression of notice , . 
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Limitation—(Conid.) : , 
delivery of the property on the and May, 1935. The present suit was 
nh filed on the sth July, 1937, on the allegation that there was fraudulent 
v^ ‘+ suppression of notice under section 7 of the Public Demands Recovery 
' s Act. Noattempt was made by the plaintiffs to establish any fraud on 
the part of the defendants and the final finding with regard to the 
service of notice is to the "effect that the service ewas not effected. On 
^ appeal to the High Court by the defendant, te question arose whetker 
* the suit was time-barred under proviso to section 36, having been 
instituted more than one year after date of delivery of possession to the 
purchaser and whether limitation was saved by fraud : 
Held, that no fraud having been established under sectión 18 of the Limi- 
tation Act, the plaintiffs sult was time-barred. Kshemada Kinkar 
Roy v. Shyama Sundari Bewa * T€ 323 
Indian Limitation Act (IX of UP section ici applic , 
ability of—Achnowledgment of liability "by transferor after transfer of 
his fille—4Acknomledgment by mortgagor after transfer of his interest, 
2 df binds the purchaser : 
The acknowledgment contemplated by section. 19'1) of the Limitation Act 
applies to acknowledgment by a transferor where it has been made before 
a transferee deri.ed his title from the transferor (acknowledgor). 
\ : " So an acknowledgment made by a mortgagor after he has parted with all 
j his interest to the purchaser will not bind the purchaser, even if such 
“4 acknowledgment is given before the time cf limitation ran in favour of 
_ the mortgagor. Bank of ‘ Upper India, - Limited v. Robert i 
Hercules Skinner _ 8 pun - 447 
INK AE Limitation Act (IX of 1908), section 28 Schedule ], ' 
;. Article 47—Order under section 145, Criminal Procedure Code (Act Vof 
* 1898)—Ewclusier possession fo one co-owner given—Tiile of other 
o-owner—-Adwerse possession by ome co-owner against anoier— 


Paar 


4 


























t joint possessipn by a co-owner bound by an order of Magistrate 
der section 145 of the Code of Criminal Procedure in favour of ' 
whose exclugive possession is maintained by that order, 
article 47 of the Limitation Act. If such a suit is not 
\ the period prescribed by said article the title of the 
the order is extinguished by reason of section 98 of 


Limitation Act. ‘right that is extinguished is such a right as he had 
e 


in that property. 

A suit for E ia n. mstances would bea mere device to evade 
the dac E ricum ‘Before the Magistrate’s order was passed, 
it was dec y . , WX that ‘the plaintiffs and defendants were 
co-owners, 2 


cO-Owners, in. Order to establish 
verse possession, the defeadants 
ive possession for the period = 
such possession under an 


Where the plaintiffs and defendants 
the claim of the defendants, based 
have to establiah (a) that they were In 
of 12 years or more; (b) that they w 
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Limitation—(Contd.) ; 

assertion of title hostile to the plaintiffs and, (c) that hostile assertion was 

made to the knowledge of the plaintiffs more than 12 years before suit. 

Khan Bahadur Khaleque Newaz Khan Choudhury v. Moulvi. ^ 

Chowdhury Labibuddin Ahmed Siddique sis aa 342 
» barred by—Trustee in possession of property under a trust 
which is void under lawe-Limitation Act, section 10 ; see Adverse 
possession E TM T 451 
P period of, computation—Suit by certificate debtor under 
section 30, Bengal Public Demands Recovery Act, to set aside certificate 
sale—Period of notice to Secretary of State (now Province of Bengal) to 








be excluded ; see Certificate ses vs 17 
Limitation Act, section 10—Trustee in | possession of property under a trust 
which is void under law ; see Adverse posgession was és 451 





» section 19{1)-—Acknowledgment by transferor -(mortgagor) 
after transferring his whole intere$t to the purchaser and before the 
expiry of period of limitation ; see Limitation yis sas 447 
, section 28—Owner whose property is encroached upon, 
suffers hisright to be barred by the law of limitation ; see Adverse 
possession e de ree 451 
» section 28, Schedule I, Article 47—Sult for joint possession 
by a co-owner bound by an order of Magistrate under section 145 of the 
Code of Criminal Procedure in favour of his co-owner whose exclusive 
possession is maintained by that order ; see Limitation es e, 342 
; Schedule I, Article 120—Sult .for a declaration that the ~ 
decree in the previous suit related to the presefft suit land and the plain- 
tiff acquired title to it by sale and decree ; see Declaratory suit 5. , — 183 
s Schedule I, Article 144—Limitation, when runs against 
minor shebait—Possession of purchaser of debutter property as secular ; 
see Delty ose eon > 363 
Lis pendens—Traxs/er of Property Act (IV of 1882), section 52—Consequence | 4 
of doctrine— Decree, nature of—Charge, a right to property. j 
The consequence of the doctrine laid down in section §2 of the Transfer of 
Propérty Act is, that the transaction , pendente lite ghall not be allowed 
to affect the right under the decree. It is immaterial how the decree is 
- obtained in that suit, whether after contest or by consent or whether 
the decree in that suit is right or wrong. It is beyond the „competence of 
the Court invited to apply the doctrine of His iai to. ‘ait i in judgment 
on the previous decree. 
Though à charge does not create any interest in the de it neverthe- 
less amounts to a right to the property within the meaning of .section sa 
of the Transfer of ‘Property Act. Hiranya Bhusan Mukherjee v. 




















Gouri Dutt Maharaj ` tn a eee ase I9I 
‘Loan, if a commercial , 0n? —Determination of—No indication in the instru- 

ment ; see Decree, re-opening of 7 x - ese 49 

, if a commercial one, how determined ; see Decree, re-opening of TT 49 


Local Gover nment, purporting to act’ andes sub-section (2) of section 10 of 


a 


4 


i 


t 


r * 


: Local Government—(Conid) : 
. "Bengal Local Self-Government Act, ‘if can dispense’: vidi SEN election 


and appoint the elected member themselves—Place of ‘the elected mem-. 
ber or members becomes: vacant by reason of -the election having become : 


‘void under section 18B of s Béngal- Local Self-Government Act ; $e 
* Election of member » s vis r ves 


1 


Mahomedan Law—Guardian ae Wards Act, section. T auat, . 


«who has married a person not related to the mifr ihe the pode 


degree ; see Guardianship S) des ate 


Mahomedan maternal aunt, if has preferential right to: the: custody of the: 
minor over that of paternal grandmother ; see Guardianship n. bl 


maternal aunts, who has married a person not related to the 
minor within the prohibited degree, if disqualified to be the custodian of 
“the minor—Paternal grandfather ; see Guardianship © > se | ate 
Manager ofa Court of Wards is a public servant ; see Certificate aki 
Managing member of a joint Dayabhaga family adjudged insolvent—Recei- 





i 


"4." "ver, If can transfer solvent co-parcener's property ; see Insolvency Em 
Marriage, dissolution of—Transfer «of. suit, from ona ‘District Court to 


_, another—Jurisdiction— High Court, in iis original.side—Code ‘of Civil 
* Procedure (Act Vof 1908), section 24 and Indian Divorce Act (IV of 
1859 as amended by Act XXV of 1926), section rS Side «Rules, 
Chapter 354, L.R. 44s 46. , 


_ Section 24 of the Code of Civil Procedure has no application to the appli- . 


m cation for transfer made toa single Judge trying ‘Divorce suit in the 
High Court in its Original Jurisdiotion. Such pea are, governed 
__ by seotion 8 of the Indian Divord$ Act. pw poc 


'" Rules framed by the High Court iindér the provisions of section 62 of the | 


Indian Divorce Act ‘cover applications for transfer ‘tinder section 8 of the 
said Divorce Act. The order for withdrawal of a case from the Court.of 


| * one District Court to another District Court muse be made by a Judge on . 
* the Original Side of the High Court competeri erit to try the.suit under the ~ 


QR AN 


provisions of the said Áct. 
The Judge on the Original Side of the High Court while ordering with- 
drawal of case from one Bistriót to ‘another can under section 8 of* the 


Indian Divorce Act order issue of commission for: the examination of . 


Witnesses, which would be governed by rules relatipg to one 
contained in Chapter XXIV of the Original Side Rules. 


By an ordér passed' by Mr. Justice Sen sitting on its Original Side of High- 
Court in its, Matrimonial Jurisdiction a suit for divorce was transferred .. 


from thé’ District Court of Mymensinghv to the’ District Court of 


24-Pargatias to be tried along with a :züit for" maintenance filed -by-the. 


Á . respondent in‘the said! suit.: The District Court of a4-Parpanas Erit 

` = a decree for dissolution of marriage : Ly . 
Held, that Mr. iustice Sen ` had jurisdiction ` to-transfer- the. suit from the 
Court of the District Judge of Mymensingh to the Court of the District 
" Judge of the 24-Parganas, Sarendra Nath Dutt s. Malati (alias) 


pe 


Baby Dutt : "SEN s 4 wag”, © ti gee f 
- + ? 
. < 
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Marriage within prohibited degrees—Exceptions ; see Hindu law : T 
— within prohibited degrees—Exception—Trigotra rule ; see Hindu 
law a TIS 


Maternal aunt, Mahomedan, if has preferential right to the custody of ie 
minor over that of paternal grandmother ; see Guardianship... A 

Misdescription of property in document—No mistgke Or E 
in the minds of party-—Evidence, ' if admissible, as to identity of 
properties, without rectificathn ; ;see l eclarátory ‘suit wae - 


Misdirection-—Penal Code (Act XLV of 1860), section 149—Mir epresenta- 
tion of fact—Appeal, if can, be heard —Criminal Procedure Code (Act V 
of 1898), section 417e—Some of the accused not served with notic”. 
Section 149 Indian Penal ode applies equally in cases where offences are 
‘ committed by two or more members of the assembly acting in furtherance 
of a common intention, If an offence-is committed, whether by a single 
member of the assembly or by a gyoup of members, the other members of 

the assembly may be liable under section 149 Indian Penal Code. 
Under section 417 of the Code of Criminal Procedure, the Government 
appealed agaínst the order of acquittal of 58 persons and order was 


f passed directing, issue Of notice and re-arrest of all 58 accused. Notices © 


had been served on forty only and forty had been re-arrested, It was 
contended on behalf ot the accused that the appeal could not be heard 
piecemeal : 

Held, that it was not merely permissible but desirable in the circumstances 
of the case to hear the appeal in respect ( of those accused only upon whom 
notices of the appeal had been served. e The Superintendent and 
Remembrancer of Legal Affairs, Bengal ». Golak Tikadar 


‘Mixed question of fact and law-—Possession of purchaser of debutter apiy 


as secular, if adverse-to the deity ; see -Deity bes i 
Next friend of deity, if can be appointed in judgment ; see Delty ^... Vas 
Novation—New contract after. breach of original contract ; ses Suit for 

money ; asy is 


Occupancy holding—Sale in execution of rent decree—Purchase by co-sharer 
Iandlord—Co-sharer landlord's liability ; see Rent, suit for ... 


Order for withdrawal of a case for dissolution of marriage from one District 
Court to another, to be made by whom ; see Marriage, dissolution of .... 
—— passed by Court in: contravention-of -stay oe Hew set aside ; see 


Decree, if rent decree: . a ioe 





folfowed ; see Decree;;if rent decree nS TN 


= —— passed by ‘Court in.contraveation of ida Order, effect of ; see Decree, if 


rent decree ` oo iv 


—— passed by Court in contravention of stay Order, if can be recalled or 


set asids'in another guit or ‘other a eae proceeding ; ; seg Decree, af 
rent decree ! eee "T 


Original Side Rules: (Cabot High Cont). Chapter XXIV ; XXXV. A. i 


Ry 44, 46 £ A ver E : | 


passed ~by Court, jin- x tee of. stay order— Procedure to be. 


183 


415 


83 


83 


83 
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‘pe Aion = Hodie from one.of the sons, position of—Share of mother in 
' Heu of maintenance-—Spes successionis. 
„The share given tothe mother on partition with the sons in lieu of her 
^ "maintenance is carved out of the estate of the sons and comes back to 
ia them on the death of the mother. The interest of the son is not a mere’ 
spes successionis during the life-time of the mother in the property 
received by the mother dh partition, The purchaser .from the son has 
' | the same rights and is subject to the same ligpilities as the son himself 
with respect to the property purchased. Ifthe mother dies before parti- 
tion the purchaser will be benefited to the extent that he will ‘be relieved - 
of that liability, He cannot lose any portion of his share in the property 
absolutely mersly because there isa partition. The pottion set apart for 
maintenance of the mother reverts to the purchaser on the death of the 
mother. Hence in a suit for partitien by the purchaser, he is entitled 
to a‘declaation to that effect. Sm. Shibani Bala Debi v. Sailendra 
Nath Mukherjee s I e 324 
———-———— Deputy Collector, if can iis any assets irrespective of rent— i 
Liability of tenant for rent at new yJent—Land held by tenant at the time 


Party to proceedings, if to be de sure party-—-Superseded Committee if ty be 
'^ party—Formal defect ; see Appeal to Federal Court oe see 286 
Payments by instalments—Condition, if can be imposed ; see Jurisdiction ... 278 
Penal Code, section 149, applicable to cases where offences are committed by . 


two or more members of the assembly ; see Misdirection a. ove 415 
Person, if duly elected, before his, name is published in the Gazette j jare c 

Election of member au ae Tu 281 

—— gued to ' double capacity—How to be described— Cause title ; "see "ni 

Decree, if rent decree id 83 
Plaint—Person sued iu double capacity-—How to be discihed: ; see Deoreo, 

if rent decree "an ^" . 88 
Piea of suspension of rent, if standson the same | footing as a plea of paye . - 

ment ; ste Appeal, if lies » eae eo 


Presumption— Bengal Tenancy Act (VITI of 1885), sections 50, 103B—Entry 
in record-of-rights as to rate ofrent of occupancy holding, if rebutted by 
mere production of decree of ancient date showing lower reni—Onus, if 

shifts in such case on landlord. 

In a suit for recovery of arrears of rent for the year 134 B, S. .to 1244 
B. S. 4193541938) the plaintiff landlord relied on an’ entry in a finally 
published record-of-rights which showed- the tenancy to be an occupancy 
holding with rent at 8 mags of paddy per year. The defence of thé 
tenants was that the rent had never been more than 4 maps of paddy and 

jn support of this defence the tenants produced a decree of the year 1850 
(long before the publication of the recent record-of-rights) which was 
made ina suit between the predecessors in interest of the parties and, 
which recited that the rent was 4 maps of paddy per year: 

Held, as the tenancy, was recorded in the record- ofights as an occupancy . 

holding and as it was not disputed that the rent was liable to : 


of butwara proceeding ; see Rent, suit for Nn | 38 


ds 


Mas 16]. un . İNDEX OF ASES. ° 


* 
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zt 


Presumption—(Conid.) : 
enhancement, under section 115 of the Bengal Tonaucy ‘Act “any ^ 
presumption indicating :that-the jama was ‘held at a fixed raté of ‘rent 
which might otherwise have arisen under section So of "e Act was not’ 
to apply,- 

That the production of ‘the decree of 1850 did’ not fulfil the requirements 
of sub-section (2)-of section 5o of the’Bengal Tenafioy "Ast, ~ 

That the mere production of th ‘decree’ of 1850 did ‘not amoust in the 
circumstances of ‘the present case to evidence sufficient ‘to rebut the 
presumption that the-record‘df-rights was correct and'thé ténant defen: 
dant having failed" to rebut this presumption theré was no onus whatever 

. upon the landlord'plaintiff to prove by other "evidence that ‘the rent had 
been enhanced between the year 1850 A. D. and the year 1340 B. S. 

That it wastnot/for the landlord to show fhgt the enhancements, at what- 
ever time they might havecbeen made, were'within ‘the‘limits prescribed ` 
by section 29 of the Bengal Tenancye Act Jugal Kishore Banerjée `“ 
v. Sreeram Chatterjee P P 

Bengal Tenancy-Áct,' section -88 Proviso—Rent receipts for 
aliquot? parts ‘of, cash’ rent from--each~of several tenants ; sse "Suit 
forr ent 


merece 


Regularity ‘of execution ‘petition ; see Execution “~ 

of dedication —Long user j'seé ‘Right Of public way is 
of dedication of highway ~ to the"public, ` is. one of fact and’ 
not of :-law——Proof ot-oped, eee téd'and contusions user ; see Right" 
of public?way-'' i 








t.e aoe 


Promisor, if € ‘before - he! éims for performance’ of ~t 


agreement arrived, chose to dispense with, performance ; ; see Promissoiy, 
note i be 


Promissory note—Plea of remission f interest—Indian Contrast Act ` 
(IX of 1872), section 63—Agreement do rémit —Renlirion of portion of 
obligation Performance of promise —Remission or agreement to remit, 
if to be in particular form—Indian Evidence Act (I of ' 1872), 
section” 9a-—Paymént of decretal amount by instalments. | 

Per Curiam; Section 63 of 'the ‘Indian’ Contract: ct. deals with the 
case of remission “and does’ not concern ‘itself " with, amy agreement 
to remit. 

Under section 63 of“ the ladian Contract ‘Act, the promises can discharge : 

` "the promisor from his obligation “to perform the contrast without any 
considerátion or fresh agreement: ‘ When the promisee, before ‘the tims 
` for pefformance of the agreement has arrived chooses to dispense 
with performance, such dispensatio wil be enough to discharge the 
promisor. i 

` Obiter: Per Mubherjea, F.: It may be when there is no actual remission 
but only an agreemgit to remit ‘in futire; stich” neue "would have ` 
to be supported by consideration. 

Per Pal, F.: Whed what is pleaded’ iù defense! ig only ` an agreement to` 
remit, the agreement must be established to be’ enforceable in law. lf it” 


- 
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Promissory note—(Conéd,) : “> 
is not ‘supported by any consideration, section 23 of the Indian Contract 
Act will stand in the way of its enforcement, * 


Per Curiam: Section 63 of the Indian Contract Act does not limit its : 


' operation only to cases where the performance of promise has already . 


' fallen due. The section isgomprehensive enough to cover all the cases 
irrespective of the question whether the pm of promise has or 
has not already fallen due. 

Per Mukherjea, F.: It is open to the promises to remit a:portion of the 
obligation under section 63 of the Indian Contract Act even though the 
obligation on the part of the promisor to perform: the unremitted part 

' gtill continues. : 

Per Pal, Fis A future liability can be remitted, in prassenti and remis- 
sion of future liability does not require an agreement to remit, | « 
The answer to the question whether the ,remission or the agreement to 
remit need be expressed i in any particular form in order that it may have 
an intended legal effect, depends upon the facts of gach particular case. 
The remission of existing and future debts is not required by law to be 

put in any particular form. 


Per Curiam: When there was no! merely an agreement to remit but de 


^ was actual remission or dispensation granted in respect of obligation of 
the debtor to pay interest upon the money advanced, it was an one-sided 


act on the part of the promisee and section 9a(4) of the Indian Evidence , 


=il m- 


Act cannot be invoked. The subsequent act of remission was notan 


Act. 


. Per Pal; F.: : The letter written by the promisee to his manager intimat- . 


ing that no interest sbould be charged on. the handnote isa statement in 


writing. and is outside the prohibition of section 920f the Evidence 


Act. 


Per Curiam : In'this case the defendants were not entitled to any instale — 


ment in respect of the decretal amount inasmuch ns it does not come 
within the purview of the Bengal Money Lenders Act, 1940 Jitendra 
Chandra Roy Chowdhüry v. S, N, Banerjee T i 


Provincial Insolvency Act, section aS(4)—Managing member Of a joint i 


Dayabhaga family adjudged insolvent—Revelver, if fan sell or mortgage 
. solvent co-parcener's property ; see Insolvency TT ete 








Lon ees] 


Insolvency ` : Imo - 





bution—Cessation of insolvency—Administration of estate ; see 


Insolvency oe a 
Provincial Legislature, if can legislate with ‘cae to salt ; ste Appeal 

to Fede'al Court — ^ $a ^ em 
Public servant—Manager of a Court of Wards ; see Certificate siio ae 


Purchaser, having power to avoid and annul interests otherwise perfectly 


, valid and legal, what to do to-avold encumbrante ; see Encumbranco e 


agreement within the meaning, ‘of section a(e) of the Indian: Contract. 


? section 37(t}~Appointee, mature of j. P 


, section 37(1)—Appointee, powers of—Distri- : 


1, PAGE.: 


115, 


460 


. 460 
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Purchaser from son during mother’s lifetime after the death of mother— 
Property received by mother in lieu of maintenance ; see Partition 

——  — of a fractional part ot putni talug, without the consent of 
Zemindar—Zemindar, if - to' recognise him.as tenant; sse Decree, if 





rent depree T. 
Putni Regulation, section 8—Incorrect specification of A di in the 

notice of sale, effect of ; see Putni sale " ss 
nce —————, section 8—‘Pgblished,’ meaning of ; see Putni sale — sa 
—— ——~ — —, section 8—Service, how proved; see Putni sale ` 


| tammy section 8 —Service of notice—Defect or irregularity in or 
the total absence of the statutory evidence, effect of ; see Putni sale 

secans , sectión 8—Service of notice, when complete and suff- 
cient ; see Putni sale ; 

- » section B clause (3; Paras 4 and 6—Failure of Zemindar 
to follow strictly the mode of pront, if ground for reversal of putni sale ; 
see Putni sale 

—— ; section 8 Para a—Acceptance of petition of im it to be 
by the hands of Collectór—Presentation to Collector ; see Putni sale ... 

— —-, section 8 Para 2— Presentation of petition of sale to 
Collector—Collector, if can appoint manner of petition ; see Potni 
sale . i ome tee 

Putni sale—Setting aside of—Putni Regulation (VIII of 1819), section 8— 
Petition for sale, presented by semindar to Deputy Collector—Kxcess 
specification of amount in the notice, effect of—Dus service of notice— 
Mode of proof, not strictly followed —Statute, if mandatory. 

Per Curiam: The acceptance of petition of sale under paragraph a of 
section 8 of the Putni Regulation presented need not be by the hands of 
the Collector, It is within the competence of the Collector to appoint 
the manner of presentation and when the petition is presented in that 
manner, it is Diesen to the C eee within the meaning of the above 
section. 

















The failure of the zemindar to follow strictly the statutory mode of proof 


laid down in paragraphs 4 and 6 of clause a of section 8 of the Putni 
Regulation is not a ground for reversal of jsími sale. ` ` 

Per Pal, J. : The requirements as to (a) contents of ‘the notice, (b) places 
where the notices are tg be served, (c) the time of service and (d) the 
service itself are mandatory ; those requiring the pon of receipt, 
aitestation or certificate are merely directory. 

The service of notice will be complete and sufficient as soon as the notice is 
stuck up in some conspicuous part of the defaulter's Cutchery on the 
defaulting futni ; this service itself is referred to as publication in the 
section. The word ‘published’ ‘means the same thing as ‘served’ ag in 
the cage of notice at tha zemindar's Cutchery. 

The service can be proved by evidence other than'what is required by 
section 8 to be procured by the peon. 

When the service (a) is either not controverted (b) or though controverted, 
is proved to the satisfaction of the Court by the evidence on record the 


565 


Paor, 


324 
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Putni salo—(Contd:) : m SENE. we DS 
defect or irregularity in or the total absence of ls Tet Tm i 
(that is, receipt, signature of attesting witnesses or certificate of the 
Munsiff -&c.) will be irrelevant consideration and will ‘not in’ the least 


affect sale. T 
When the service is 'controverted' and the evidence alinnde of the service is” 
evenly balanced, the zemindar must fail — ie 


Where a statute is passed to create duties perfotmable by any person who 
brings himself -within the ‘operation of the statute, the question often 
arises as to what liability is incurred by neglect, omission or refusal to 
perform statutory duties, This question usually résolves Itself‘ into the 

enquiry.whether the provision is mandatory or directory.’ If it is diréc- 
tory, the disobediance to the act does not entail any invalidity. “If it is 
mandatory disobediance entails sefious legal: consequences amounting - 
to the invalidity of the-act done in disobediance to the provision. ~ — 


The soope and object of a statute are the only guides in determing whether 
its provisions are directory or imperative. In the absence of an express 
provision the intention of the legislature.i is to be ascertained by weighing 
the consequences of holding a statute to be directory or imperative. 
No universal rule can be laid down for the construction of statutes as to 

` whether any enactment shall be considered directory only or obligatory, 
with an implied nullification for disobedience. It is the duty of the 
Court to try to get at the real intention of the legislature by carefully 
attending to the whole Scope of the statute to be construed. 
In each case the subject matte is is to be looked toand the importance 
of the provision in question in relation to the general object intended 
to be*secured by the Act, is to be taken Into consideration in order to see . 

whether the matter is compulsive or merely directory 


When powers, righis or immunities are granted: with a direction that. 
certain regulations, formalities or conditions shall be complied with; it is - 
neither unjust nor inconvenient to exact a _Tigorous observance:of them. 
as essential to the acquisition of. the right or authority conferred. 

Per Curiam; Incorrect specification of the balance: due in the notice of 
sale is a ground available for the reversal of the.putni sales 

Per Pal, Y. 1. lt is mandatory that the balance actually * due should be - 
specified in „the; petition under. paragraph a, section 8 of -the-Putni -- 
Regulation and any excess specification .In . this, subject to the maxim 

` De minimis non curat lex will,vitiate the sale. Dharendra Krishna. `. 
Mukherji o Ñ Nihar Ganguly eo. ibas 138 
Putni sale, if to be reversed-—Failure of zemindar‘to follow strictly the stath= - 
tory. mode.of proof-laid,down .in Paras. 4 and 6 of clause:(2) of section'8 


- 





of Putni Regulation ; see Putni sale - eee 138 
sale, notice of, incorrect specification of balance due in, effect/of psee ^— ^ 
i sale i 1 nee age i 138 





taluq—-Donee,of a fractional part, alioi the consent of anlaii 
Zemindar, lf to recognise him as tenant: ; see Detree, if rent decree - ... 83 


Vor. 76:] ` *" — INDEX OF CASES. 


Putnitaluq—Purchaser of a’ fractional part, without the consent of 
zemindar—Zemindar, if to recognise him as tenant; see Decree, if rent 
decree . eee 

Rate of rent, alteration in—Tenant or liable T" rent to landlord 
substituted for several landlords under the Estates Partition Act ; sve 
Rent, suit for - - 

Recelver, if can transfer solyent co-parcener's Sroperty- Mapa ig m 
of a joint Dayabhaga family Mjudged insolvent ; see Insolvency 

Recital -of' date of birth in guardianship application, 1f admissible in 
evidence—Production of document ; see Admissibility in evidence 

Registration Act, section 17(1) (d)—Solenama, creating a lease, but incor- 
porated in decree ; see “Admissibility in evidence ds 


» section 49 Proviso, if includes admissibility of ‘unregis- 
teced document for collateral purpose ; see ag in evidence 
Regulation YIII of 1819, section 8. , idi 
Remission of future liability, if requires an — to remit ; see Promis- 
d note . ves 
of future liability, if to be a in any particular form dn 
Order to have legal effect ; see Promissory note T 


Rent, apportionment of—Transfer ‘by lessee tenuré-holder—Landlord, d/ can 
plead ' transfer ‘deed as “ henami—T. rqnsfer of- permanent tenure, 
effect of. ' 7 

A landlord aot being a party to a deed of transfer, is not competent to 
raise 'the‘question of deed'of transfer belpg benami in a sult for rent 
brought against the tenant and his transfered’ 

Where the' liability of a ténant to pay rent is founded on privity of estate, 
the liability ceases as soon'as the interest is transferred to some other 


dcm 





person. But so far as the original lessee is concerned, his liability does ' 


not cease with mere assignment. The lessor in such cases can enforce 
payment of rent from his original tenant by reason of privity of con- 
tract and the liability of the original tenant can only cease after the 
assignee is accepted as tenant by ‘the lessor either expreasly or 
impliedly. : 
But in the case Of a transisse of a permanent tenure, which is completed 
with all the formalities required by section 12 of the Bengal Tenancy 
` Act, in the absence of contract there isa statutory obligation oa the 
part of the lessor to recognise the transferee a as a tenant ; ; that is, when 
' there is ho “Gontract’between’ a landlord and tenant, the lessor has got 
no other option but to recognise the transferee. In the case of a contract 
the transfer shall not be valid and binding unless’ security is given or 
some dther' conditida ‘is fullilled, the original tenant still remaining liable 
for ‘the 'reit." Saradindu Mukherjee v. Sm. Kunja Kamini 
Roy E : was B 
—, rate of, alteration in—Tenant became liable to pay rent to landlord 
substituted for several landlords under the Estates Partition Act ; see 
Rent, suit for : Gn uU. er 
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Rent, sit for—Bengal Tenancy Act (VIII of 1885), section 171, deposit 
under—Charge created by, and possession given under, if may prevail 
over ijará—ljara granted in 1034 by putnidars—Sutt for rent cgainst 
puinidars—Decree—Execution~—Deposit—Possession given to depo- 
sitor—Document giving right to possess and realise rents and profits i 
given, lo repay money already received—Such document, y mortgage 
or ijara, . 
The plaintifi holds certain tenures under a putgl. "The landlords of the 
putnidars obtained a- decree for rent. In execution proceedings the 
plaintiff paid Into Court the entire decretal amount under section 171 of 
the Bengal Tenancy Áct and thus prevented the sale and became entitled ` 
to a statutory mortgage under, that section and got delivery of , ` 
possession of the putni as such mortgagee. The present suits were 
instituted by him as such mortgagee in possession against ryots under 
the putni. . 


‘The question that arises is, whether thé interest and possession of the 
plaintiff would be available against an ijara granted by a document 
before the suit for putni rent was instituted, to which the ijaradar was 
not a party. The further question was, whether the transaction 
evidenced by the document was an ijara or a usufructuary mortgage 1 

Held, (1) The transaction was not mortgage but lease for a fixed term, as 
it did not purport to create security for payment of money and did not 
provide for redemption. It amounted toa grant of land for a fixed term 
of six years free of rent-in consideration of a sum already paid. 

(2) The interest created by’ the instrument is not a charge within the 
meaning of section 171 of the Bengal Tenancy Act and consequently 
the statutory mortgage of the appellant (plaintiff) was not available 
against this interest. Monoranjan Majumdar v. Kalinath 
Majumdar wis ste 475 


————, sti for—Occupancy holding, sale in execution of a rent decree— 
Purchase by a co-sharer landlord—Stains | of—Líability for rent— 
Estates Fartition Act, proceedings under and effect of such proceedings. 

The effect of proceedings under the Estates Partition Act was to substi- 
tute one landlord in plaee of several vis a vis the tenant, and the tenant 
became liable to pay to the one landlord what he had so far been paying 
to the whole body of co-sharer landlords, and there could be no altera- 
tion in the rate of rent. EM 


The status of the tenant could not "m be altered in a proceeding under 

the Estates Partition Act. " 

` When a land is held by a tenant at the time of the bséwara proceeding, 
it is not open toa Partition Deputy Collector, to settle any assets irres- 
peotive of the rent and fasten on the HEAR a liability forrent ata 

, new rate, |. i 

"In the year 1904 the defendant, a co-sharer landlord, purchaged the disputed 
lands which constituted an occupancy holding at a rent sale in execution 
of a decree for his share of the rent; 


; . "x SO 
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Rent—(Contd J t 3 ! 
Held, that the defendant's liability under his purchase before 1928 was for 
rent. Sarendra Chandra Rey Choudhuri v. Kumar Bimalendu 
Roy - ii is 
> suspension of—Amalgamation of iuo: tenancies’ bearing separate 
rentals—Dispossession from of one > of the fenancies after amal- 
gamation ; se¢ Suspension of si one 
» suspension Of, plea of, if n on the same footing as a plea of 
payment ; see Appeal, if lies - eve 
mentioned in usufructuary mortgage deed, if entire rental—Mouzas 
with their rentals given in the schedule ; see Suit for rent ... we 
of land, devise of, for indefinite period—Devise of land ; see Will Su 
Res fudicata—Correctness or otherwise of a t judicial decision ; see Declara- 
tory suit -— 
Review—Bengal Money Lenders, Act x B.C. of 1940), pc 36(6) (a) 
(ii), application under—Application to Small Causes Court Judge, who 
passed the decree—-Decres on hand-note executed on account of the 
balance due on mortgages. 
A Small Causes Court Judge can deal with an application made under 
-section 36(6) (a) tii) of the Bengal Money Lenders, Act not only to re- 
Open the actual decree passed by him on hand-note executed on account 
of the balance dne on mortgages executed on the 2gth June, 1931, but 
also to, re-open the account which closed the previous dealings on 
mortgages. The debtor is not deprived of the-benefit' of the temporary 
and cheap remedy provided by the ae Bhutnath Addy v. 
Khagendra Nath Banerjee - zs s 
‘Revisional Survey Record, note in—Presumption of existence of tenure—* 
Tenure-holder,' if can show that the tenure -was' recognized in spite of 
note in Revisional Survey Record ; ses Ejectment - - 
— —, note in, made in the case of a tenure —It is 
not recognized by the settlement proceeding within the meaning of 




















section 12 of Bengal Land-revenue Sales Act, section 12 clause (3) ; see 


Ejectment .— vee 
Right of public way E if may r? Jyesumtd pus long user— 
Nature and extent of user—Presumption of dedication, if one of lam— 
Custom— Existence beyon™ living memory, if must be proved—so or 60 

- years! user—Customary right of way. " 

The question whether there has been dedication or uo is one of fact, and 
has to,be decided by the ultimate Court of fact with reference to the 
circumstanccs of the case. 

Dedication can be presumed from long user in respect of a.public right of 
way. Dedication isa gift or grant by the owner of the land to the 
public of the right of way over it: it presupposes, therefore, an inten- 
tion to dedicate anfmus dedicandi ; 'it also requires acceptance by the 
public. Where the intention is expressed in words or: writing, the’ 
matter admits of direct proof ; but more often than not, that is not 
the case, and the authorities clearly establish that it must then become 


s 
z 


asi 
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151 


203 
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Right of public way—(Contd J : i 


a matter of inference. The inference is to be drawn from PE of . 


overt acts or conduct on the part of the owner of the land viewed in 
the light of surrounding : circumstances, and. such evidence is best 
furnished by proof of actual user-by the public, from which public 
acceptance of-the dedication. may be likewise inferred, 


To auppórt the inference of tledication of highway,to the public regard | 


must be had to the nature and , extent of useg The user must be by 
the public and not by a section of it and the user must be as of right, 
in exercise of a public right of way and acquiesced in as such by or on 
behalfof the owners of the land against" wbom the “presumption of 
TM dedication is to be made.” The extent of the  landowrmér's 'acquiescence 


is in fact a material question. As regards. the. length ‘of public user 3 


- there is no maximum or, minimum pqriod. It is dedication and hot user 
that constitutes a high «way ; user is merely the evidence that proves the 
dedication. “So long as dedication may be inferred from user, it is not 
necessary that the evidence of user must go back to the date of dedi- 
cation, The period is material only as one element from which the 
intention to dedicate may be inferred. i 


Though proof, of open, , uninterrupted , and continuous user may, give rise 
to presumption of dedication, the Presumption ds. one of fact and not 


law. The Court therefore i is not bound to give effect tó the Presymotig. i 


and hold dedication proved as a matter ‘of course, 
As regards eustomary right of passage : 


In order that custom may, baye . the force, of law, the. custom .must be. ` 


[8 te mt we 


, ancient but'in India‘ it is not ‘necessary that such antiquity: must be.carried | 
back te.a period which is beyond the memory,of man. . What is neces-. . 
sary to be proved is that the usage ds been acted upon for such a long . 


period and with such invariability as to show that it has been submitted 
to as the established governing rule,  , : : - 


- 


So or 60 years’ user might. be regarded in. tlie circumstances of a case as 
sufficient. to indicate the existence of customary right of 'way so a^ to 
make it ancient. Panchanon Roy v. Faziur Rahman Chaudhury ... 

+ 


Sale certificdte, if admissible ın evidence against the predécessor-in-interest of > 


the landlord—Right to receive and acustom to pay, ment in cash only 


were recognised and asserted ; see Suit-for rent ` eae eae, 
Salt, legislation with regard to— Provincial. Legisla Hes see Appeal to 
Fedeial ‘Court ` : 2: 


Second appeal, if lies Const raction Of mortgage deed for the porpose of, 


ascertaining whether it contains an admission that no portion of t the ret 


was payable i in kind ; aee Suit for rent - se: 


qe - 


Security deposit i in cash madé by an employee or by a selling agent, of ac 


“company, if trust money ; see Contract of agency , et ato o 


4 ok 


—— — deposit money by agent, if trust, money in the hands of company j^, 


ste Contract of agency -~ . eee 
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Set-off—Kyustable sef-off —Plea of set off, nature of—-'Legally recoverable'— ` 


Civil Procedure Code, order 8 rule 6; 

` Plaintiffs as landlords sued on the 19th - April, i938, the defendants for 
rents for the years 1341 to 1344 B S. (21994 to 1937 A.D.) for 
tenure &.. Defendants pleaded in their written statements filed on 5th 
August, 1939 set-off of rents for that period for a sum less than that 


1340 B. S., as the plaintiffs relying í on the-promise of defendant No. 1 
allowed the claim of that period to be time-barred ; ^^ 
Held, that the plaintiffs could not claim set-off of reits for 1333 to 1340, 
(a) as they did not arise out of the same transaction ; (b) as they were 
notlegally recoverable—the Court was bound to dismiss such a claim 
` undar section 3 of the Limitation Act and (c) set-off is a plea in defence ; 
such a plea is available to the defendant only. i 
In its original and strict-sense set-off 3 a defence pure and simple and not 
Of attack which by adjustment would either wipe off or reduce the 


plaintiff's-claim for monty as thade in the suit. In its enlarged sense: 


and that is of statutory "creation, ‘it i is a defence’ and’ a counter claim 
combined. > 


That the chim to set off as nada by the defendants came within order 8 
rule 6 of the-Code' of Civil Procedure. As no portion of the claim of the 
defendants tur rent was barred at the date of the institution of the suit 
though barred as regards rent for 1341 B S. at tne date of the filing of 

. the written statemenc the defendants were egtitled to claim as set off the 
rent due to them 'tor 4341 B. S., against thë plaintiffs demand. Rai 
Harendra Nath Choudhary v. Rai Sourindra Nath Chaudhuri , o 

» plea of, nature of ; see Set-off '' "T wee 


Small Causes Court Judge, ifcan deal with an application made under 
section 36 (6) (a) (li) of the Bengal Money Lenders Act as to re-opening 


- 





of decree passed by him on handnote exeouted on account of the balance , 
due: on mortgages and’ as to re-opening the account which” closed the . 


previous dealings on mortgages ; see Review - oe 
Solenama, creating a lease, ` incorporated in add ifeto be registered ; see 
Admissibility in evidence sia Bis 
—— — -, unregistered,” crating a lease, if cán be used to show that the 
lease was'a permanent lease ; j ére Admissibility‘ in evidence .., ' 


**9 


aan — , unregistered, creating” a lease; if can be used for the purpose of- 


establishing the character of possessions vix, as ydesses j see Admissibility 
in evidence -~ , - “tO - - 
Son, interest of —Mother, death ots Shan aie to mother in lieu of parti- 
tion ; see Partition Ves m 
-—— interest of, during mother’s’ life, if ipes successionis -Devolution of 
interest after mV death—Intarest, of "thothér on partition ; ‘see 


Le = 


Partition SUY sy a iud one 


Statute—Ratrospedtivs. effect, how far ‘to be | given i i E Eihancsimont of ' 


= rate. i - eee oon 


EI 
- Ei ae 


claimed by the plaintiffs. The latter in rejoifder claimed equitable 
set-off of the amount due fraa the defendants as rents’ from 1333 to 


$$ 
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Statute, ambiguous—Presumption. regarding. interference with vested right—-. . 


Provision for compensation ; ; see Ultra vires, - iss sis 

, construction of—No- provision for compensation, in the eoactment of 
prohibition—Legislature ; see .Ulra vires — *_ - ase 
————,$  Braoting. powers, rights. or, immunities on. PE ES 
observance ; isee Putni sale — - et 
if „directory or mandatory-—Construction jsp Putni sale. is 








creating duties performabló by. person, . gonstruction ‘of pee Putni 


sale ane .-- 


Stay order—Act done in contravention, effect of ; see Decree, lf rent decree . 
Suit, if lies—Bengal Municipal Act (XV of 1932), section 3 (38)—"Ouner”, 
meaning af —Lessee suing “for declaration that hess “owner” of the. 
holding | and to have his name substituted in the books of the Munictpa- 
lity in ‘place of lessor—Lessee, KA ‘has cause of action Jor the sxit— 
Declaration, if may be granted by " Civit Court—Proper procedure Sor 
alteration of assessmant list, sections o 138, 148, 149. (4) and 150— 
Decision of Committee under, P final. 
The plaintiff, a lessee of Holding No. 84 withjn the Uttarpara Municipality, 
sued for a declaration that he was “owner”. of the said Holding within 


the meaning of the Benga! Municipal Act, 1932 and to have his name ' 


substituted in place of his lessors in the books of the Municipality, - 
The plaintiff had mooted ‘the very same “question before the Commis- 
sioners but the latter refused his prayer. Hence the suit out of which 
the present appeal arose. Before the High Court questions arose what 
was the meaning of the word, "owner" in section 3(30) of the Act, 
whether the plaintiff “had any gause of. action, and whether the Court. 
could make an effective declaration p 


-— tz 


^7 Held, (1) That the plaintiff had no cause of actlon-for the present suit, 


~ (2) That the word “owner” in section 3(38) of the. ; Bengal Municipal Act, 
193a was wide enough to cover the “lessor” in whom the title, lies and 
the lessee”, the present plaintiff. 

(3) The only way la which the assessment | list cai be , altered, is by the 
procedure under section 148 ot the Bengal Municipal Act; or by, moving | 
the Commissioners to take action ‘under. section. 158 of the Aot,. The. 
decision in the matter rests entirely with the’ Committee appointed by 


the procedure laid down in the Act ‘and the decision af the Committee 


is final and no objection 1 can "be taken to the assessment or valuation i in, 


any other way than. as laid down by. the Aot [vide sections 149(4) 
and 150]. : 


PAGE, 
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The Civil Court therefore cannot make- any declaration setting forth its — 


own views on the righ:s or wrongs of the matter, or what correction in 
the assessment list of the Municipality ought to be made on ia Court's 
interpretation of the word “owner” in the Act, 
Fhe Court has no power to interfere in the matter of entiy in the d55655- 
" ment list, "and should nof make a. pious declaratiog: of its view. 
Bhupendra Nath Mukherjeo v. The Commissioners. of the 


Uttarpara’ Munielpality r EL 


-~ 


- 


Vot. 76.) . e INDEX OF CASES- - * 


Suit, if maintainable—Suit by some of the assignees of mortgagee—Other 
assigness of-morigages made “parties—Distribistion Board distributing 
assets of company—~Decree, framing of. 

B, respondent No. 1. and ‘the principal defendant-in suit became liable to 
the Bagerhat Loan Company Limited for certain sum. To: secure the 
sald sum he executed a mortgage in favour of the said company. The 
company thereafter fell ‘into ‘difficulties; with thé result thata scheme 
was prepared under section $53-0f the’ Indian: Companies Act and 

_ sanctioned by the Court.. By that scheme a body called the Distribution 
Board.was formed Jand that body was invested with the power of distri- 
buting the assets.of -the conipany amongst its depositors and creditors . 
in satisfaction‘ of their dues. :By >a: resòlution the sald Board, after 
rateably reducing them, fixed the:dues'of -the-several creditors, who are 
the two original ‘plaintiffa- and the^pro-ferma defendants Nos. 2 to 1r in 
this suit, ‘arid .in-pursuance of the said resolution, tHe company - trans- 
ferred to those creditors, by sever&l deeds of assignments, fractional 
shares in-the said mortgage’ executed by “B'in favour of the company in 
satisfaction of their dues -so reduced. The deeds'o( assignment were 
executed on behalf of ,the company, by a’ director, who was authorised ` 
to execute the same by that resolution of the Board. The whole of 
the mortgage was assigned between the said plaintiffs ‘ahd pro-forma 
defendants Nos. 2 to 11. Two’of :the'assignees. filed the present ‘suit 
to recover their share of the mortgage moaey after relinquishment of a 
part of their claim, In that suit the: other: assignees ‘were made 
pro-forma defendants. Of. thore pro-forma defendants, defendants 
Nos. 5, 7,8, 11 and 15 became co-plaintifis and their share in the 
mortgage money ‘was added to the claim The'prayer 'was a prayer for 
sale of the whole of the mortgaged "premises, 'but-coutt-feos" were paid 
on the amount of the mortgage: money payable in the-shares of the 
original plaintiffs and the co-plaintiffs : 

Held, that the suit for recovery: of the plaintiff's share in the mortgage 
debt was maintainable ‘as they Joinéd- -the other- -co-mortgagees as defen- 
dants and asked for the usual mortgage ‘decree: and galé of the entire 
mortgage premises : 

Quaere : Whether such co-mortgagees ‘would “be able to withdraw their 
shares in the sale Brocged ‘by ‘application in that suit on payment of 
proper court-fees or will have to institute suits for the purpose. Mati 
Lal Dutta v. Bejoy Lal Chakravarty ` å 
for money—Indian Contract Ati (IX of 1872), sections'41, P 62, 63— 
Novdtion, if may be, after- breach of original contract—Discharge of 
" liability in full satisfaction of the debt from one of the joint promisors— 

Liability of the other joint promtsor, if subsists. 

Sectton 62 of the Indian Contract Act does not apply wh re the agreement 
to substitute a new contract for the original one-is made atter the breach 
of the original contract. 

Where a breach of contract has taken place ilis cine Gf action that arises. 
from the breach may be discharged by accord and'satisfaction. -~ ^ -- 
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Sult—(Contd,) + - 2 JM s 
| Where the plaintiff as seit receives without reservation - a sum in full 
satistaction of.a debt due ona handnote froma ‘third person he cannot 
afterwards enforce any ability on the promisor -under section it of 
— the Contract Act. s ; 
Where, however, the Ilability is ; discharged i in full by Mur and aiat: 


tion, by payment made by eone of the joint promjsors,, it-amounts to a - 


- discharge of the cause of action “under section 6g of. the Indian Contract 
Act. i re 


$ 


‘In cases of foint aaa several liability ia ia 43 of the Indian Contract 
Act, accord and satisfaction made by one of several parties jointly and 


severally Hable discharges the claim of. the creditor against-all.. New . 


Standard Bank Limited » Probodh Chandra Chakravarti __... 
—— for reni—Evidence Act (I of 1872), segtion ga proviso (4)—Oral evidence 
given as to variation of rent—Entry in record of rights—Foundation of 
entry wrong—Bengal. Tenancy Act (VIII of 1885 as amended), 
sections 18A, 88—Insirument of transfer—Sale certificate——Payment of 
vent in cash—Construction of deed ín tecond appeal—Schedule in 
mortcage deed giving mousas with their ene Deion of tenure— 
. Rent receipts—Co onsent of landlord. --— 
It it was established that a decree was the ioundation of the ius in the 


* 


record-of rights, - such entry was wrong could be shown in other ways . - 


~ than by demolishing the decree. 


| Even. if- the potta of 1237 B. S, (1830) Eom a contract for té E 


_payment of rent in kind, were genuine, it would be open.to the tenants 
under section 92 proviso (4) to show that the contract evidenced by it 
had been varied by a subsequent oral agreement, as such contract would 
not have been. registered and the tenants consistently maintained that 
an oral agreement that the rent- was to be em in cani only, must be 
inferred from the conduct of the landlord, . 

Sale certificate are not instruments of transfer and are not hit by 
section 18A of the Bengal Tenancy Act. They are admissible in 
evidence against the predecessors In interest of the landlord as they are 
documents evidencing a transaction by which a right to receive and a 
custom to pay rent in cash only were recognised and asserted. 

As the construction of mortgage. deed for the - purpose df ascertaining 
whether it contains an admission that no ‘portion of the rent was pay- 

, able in kind, is a question of fact, it is not a subject for second appeal.. 

As the mouzas with their rentals given in the schedule to the usufructuary 
mortgage deed were descriptive of the mouzas embraced, in the zemin-* 
dary, the amounts stated therein as the rentals of the mouxas are not 
proofs of entire rentals, 


The rent receipts Í for aliquot parts of the cash rent from each of several . 


. tenants were sufficient to raise the presumption. mentioned in the first 
proviso to section 88 of the Bengal Tenancy Act that the findlord had 


given his consent in writing. to a division of. the tenure. , Amar Nath. 


Misra v. Trilochandas Dutta, - - 3 = ee so 


. . Pages 


- 
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sa 


Suit for declaration that the’ properties belong to preste hare endowment, 


who can bring ; see Deity 5 ss ee 
——— fer ejectment and for arrears of rent against EEEE E tenant— 
Decree, if can be passed for ejectment ; see Ejectment - - 


-— for joint possession by a co-owner bound by an order un ler section 145 of 
- . the Code of Criminal Procedure in fay. ur of his co-owner whose exclu- 
sive possession is maintained by that order ; see Litfitation . - 


—— withdrawal of —Civil Procedu Code ( Act V of 1908), order 23, rule 1, 
sub-rule (4), scope. of—Wheiher and when one of the co-Maintifs can 
withdraw without the consent of others —Whether the Court can refuse 

' one of several plaintiffs to withdraw or si restrictions in the exercise 
of inherent power, — * 

Per @uriam :—Sub-rule (4) of order 23, rule t of Civil Procedure Code is 
confined to cases where permission of theCourt is necessary in order to 
enable a plaintiff to withdraw from a suit In such a case however 
sub-rule (4) prevents the Court frêm granting permission to one of 
several plaintiffs to withdraw froma suit if the other plaintiffs do not 
coisent to this withdrawal. j 

Per Pal, F. :—Su7h consent being given Court can still refuse to permit 
withdrawal on other considerations. Sub-rule!2) of order 23, rule 1 of 
the Code does not oblige the Court to graat such permission. Exercise 
of power under sub-rule (2) is discretionary. 

Per Mukherjea, 9: :—1t the withdrawing plaintiff does not want to reserve 
any right to sue in future it cannot be said that his right of withdrawal 
is dependent on the consent Of the othes plaintiffs, In such a case 
sub-rule (4) of rule 1 of order 27 of the Code h&s no application. 


Per Pal, F. 1—-Sub-rule (1) of order 23, rule 1 of the Code gives a plaintiff 
right to withdraw only Ajs suitor abandon part of Ais claim. Where 
there are several plaintiffs this can be done only by the entire body of 
plaintiffs when they allege that rights to reliefs . exist in tha plaintiffs 
jointly. Butas persons may be joined in one suit as plaintiffs even 
when they claim severally or in the alterdative, their several or alter- 

, native reliefs will be their own respective suits or claims and they will be 
entitled to withdraw or abandon them- under sub-rifle (1). No leave of 
the Court will be needed for ' this purpose. In the present case the right 

è to some of the reliefs belug in the plaintiffs jointly the petitioners who 
are some of the plaintiffs cannot as of right claim to withdraw {rom the 
suit. The petitioners therefore can withdraw only by invoking the 
inherent power of the Court which the Court will not exercise if such 
withdrawal might prejudice the rights of the other plaintiffs to continue 
the suit successfully. 


Per Mukherjea, ¥.-~Apart from. the order 23, rule 1 sub-rule (4) the 
Court is entitled in the interest of justice to refuse one of several 
plaintiffs to withdr%w from a suit if such withdrawal is prejudicial to the 
interest of the other plaintiffs though the aia plaintiff does not 
want any liberty to renew: his suit. 
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Sult—(Contd) : Ó ES i 
Sub-rule (1) of order 23, rule r of the Code is new in the Code of 1908. 
But this did -not create any new right. Such right was implied'in 
clause 2 of section 373 of the old Code which corresponds to sub-rule (3) 


of the present Code. Baidya Nath “Nandy ' v. Syam Suuder _ l 


Nundy sis sis 
—— or proceeding for ejectmenf of tenant—Court, if~ean proceed with the 
suit as relating to recovery of rent’; see Ejectmt ii id 


* Suspension of resi-—Two t nancies with separate jamas, amalgamated into. 


one. tenancy—Suti for vent in respect of amalgamated tenancy—Tenant 
dispossessed of one plot of land in respect of one tenancy—Whether there 
$s total suspension of rent even in respect of the other ténancy. 


t 


Two tenancies A and B, bearing separate rentals, were amalgamated into . 


one. Tenancy B consisted of thréeeplots. The landlord dispossessed 
the tenant from one of the plots in B, after amalgamation : 

Held, that in a suit for rent for the amalgamated tenancy only the rent 
which had been assessed in respect of the tenancy B before amalgamation 
‘would-be.suspended till the restoration of ‘possessin by the landlord. 
Bibi Samsunnehar v. Hari Nath Mondal ME 

Tea—/ndian Tea- Control Act (VIII of 1938), Schedule II—lndíam Tea 


Control Rules, 1938, rule 4(5), if ultra vires—Crop basis of tea estate— 


Special hardship—Crop basis ascertained in the year 1937-38, 
meaning ofe - me 


The crop basis of a ter estate witbin the meaning of rules 2 and 3 of the 


rules framed under the Indian Tea Control Act, 1933, is the maximum 


production Of a tea estate in ay of the years 1929 to 1932 with the | 
additiqn of an allowance for young oleat mgs on the scales - set forth in 


the first schedule attached to the rules. | ~. 
The power of. granting allowances under rule 4 ‘of the 1933 nies from year 


, Pao 


- 
- 


425 . 


to year was taken away by the new Act of, 1938, ‘with the result.that tea - ` 


estates would not be entitled to claim any. additional allowance on ground 
of special hardship caused by the operation of the new Act. 

The crop. basis ascertained in the year 1937-58 referred to in clause 1 of the 
schedule to the Act meansethe crop basis as- defined in rule 1 of the rules 


Of 1933 and that it does not include .hardship. allowance granted under, . . 


rule 4 of the'said rules. e 
In framing the rules relating to deductions specified in rule 4(b) of the 1938 
rules, the Central Government did not exceed its power. under olause (2) 


of the schedule of the Act and they are not wliva vires. The Bijay- | 
. nagar Tea Company, Limited v. The Indian Tea ‘Licensing : 





Committee see Sg 

Tea Control Act, 1933, Rules 2 ang 3—Crop basis of tea estate; see 
Tea ` i tee PEN 

, 1939 has taken away the power of grantjpg a allowances 

under rule 4 of the 1933 rules ; see Tea ` ee ES 

Ten estates, if can claim any additional allowance for special pdt caused 
by the operation of Tea Control Act, 1938 ; see Toa iE W 


`N 


- 
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e " 
Tenarícy, if i aaa RERE situate within Municipality ; see Eject- 
ment eee "T 
—ÓÓ proof of Suit for ejes j eee e Biectneat . en au 
Tenant, liabilı y- of, for rent at new rent—Land held by tenant at the time of 
butwarg proceeding—Partition Deputy Collector settling assets irrespec- 


tives of.rent ; see Rent, suit for — . ox zi 
—, liability of, when ceases ; ; see Rent, apportionmeat of e. re 
— — ——, status of, if altered by M under Estates Partition Act ; 
see Rent, suit for —— aes vee 
— ——, suit Qr proceeding for ejectment ‘of—Court, if c can proceed with the 
suit as relating to recovery of rent ; see Ejectment - -— 


Tenants, if can-be ejected*—Landlord: could not be: ejected from Tapa under 


section 12 Excep. 3. -of Bengal ‘Land ‘Revenue Sales Act, 1868 ; se _ 


Ejectment = eee - 
Third party, if can: question the: "legalis Or validity of proceeding against the 
execution: debtor named in executio& case; see Declaratory suit sss 
Transaction, if loan ; see Decree, re-opeaing of se n 
Transfer. by lessee tenure-holder, efféct of—Lessor, right of ; see Rent, 
apportionment of gus ue 


-——— —— of a suit for dissolution of marcage,-applicatiun for, to a’ singie 
Judge of High Court in Divorce Division -under section 8 of the Indian 
Divorce Act—Indian Divorce Act, section 62, rules framed under ; see 


`~ Marriage, dissolution of j ose aes 
Transfer of Property Act, section » $a ieee a right to property; see 
Lis pendens . 05 ve ses 
————— —— —— — — ——, section 52—Conséquence of doctrine ; see 
Lis pendens - em P.. 
— yr section-52—Decree obtained by consent or by 
contest, decree right or wrong ; ste Lis pendens ete iae 


——— ————— — — —, section 106— Notice, if good—Notice explicit as 
one expiring with"the month of tenancy—Explanatory qualification, if 





nullify its effect ; see Ejectments — eee eee 
Trigotra-rule—Mode of computing gofras ; see Hindu law de ses 
Trust, if created- by the use of words ‘Leave in charge Of ; see Will ids 
Trustee, possession. of; if can be adverse to true Owner; see Adverse 
possession E ° sii adi 
———— in possession of property under a trust which is void under law ; see 
Adverse possession see T 


Utea vinea uias Leplitaburs: Sour u^ pan Deua: oF ais aa. 


Government of India Act, 1935, sections 102, 316, 

It is within the powers of the Indian Legislatuze to pass the Defence of 
India Act, 

. The meaning of section 316 of the Government of India Act, 19359 _ is that 


the powers conferred by all the provisions of the Aot for the time being , 


in force on the Federal- Legislature are exercisable by the Indian Legis- 
lature and it was not necessary in order to confer on the Indian Legis 


108 
49 
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: ; . Page, 
Ultra vitas Codd ) : i PN 
-~ lature the powers conferred by section 102 of the Act to refer sedili : 
` to that section, Niharendu Dutt- Majumdar v. King-Emperor ` 293 


———— — The Bihar Excise (Amendment) Act, 1940, amending sec- — 
tion 10(4), of The Bihar and Orissa Excise Act (II of I915)—Conséitu- 
tion Act, sections 100(3), 108, 109, 297( t)-— Legislature, enactment ef— 
Consent of Goternor-Gené*al, - e 
The Bihar Excise (Amendment) Act, 1940, . whigh amended section 19(4) 
ec of the Bihar and Orissa Excise Act, 1915, isa valid Act and is within 
i the powers conferred upon the Provincial Legislature by section 100(3) of 
the Constitution Act and entry No, 31 of the Provincial Legislative List. 
A power to legislate with respect to intoxicating liquors, tnless the meaning = 
of the.words used is restricted or controlled by the context or by other - E 
f ‘provisions of the Act, includes the power to prohibit intoxicating liquors 
: throughout the provinte or in any specified part of the province. EE 
Every intendment ougtit. to be made in fevour of a Legislature which is 
exercising the powers conferred on it. Its enactment ought not to be >- ` 
subjected to the minute scrutiny which * may bé -appropriate to an--~-- E 
examination of .the by-laws of a body exercising only delegated powers, . 
nor is the generality of its power to legislate on a particulag subject to 
be cut down by the M DA introduction of far-fetched and impertinent 
limitations. : ' 
Seotion 297 (1) 'a) of the Constitution Áct has no application to legislation 
- with respect to anything in entry No. 31. It refers tolegislation with 
respect to entries Nos. 27 and 29, in the Provincial Legislative List. : ] 
` -Where a statute is ambiguous, the presumption that a Legislature does not. - - 
intend to interfere with vested right is reinforced by the absence of 
- (^ provisions for compensation ; but where the language is clear -and there 
is no ambiguity, there is no room, for argament that in the abseace of _. 
any provision for compensating those whose livelihood might.betaken . 
away by the enactment of prohibition, it ought fo be assumed that the 
Legislature had not been given power to enact it, _Bhaba Prasad y, 
King-Emperor : ie. Hag I 
Water of Khal, diversion of, cgusing interference with the natural right of 
other persons—Bed of Khai orale by Land ;oquitition proceeding ; * 
see Injunction e$ Qu. tee 67 
Will, construction of— Devise of rent of land for indefinite. period — Trust, if l 
created by the use of words ‘Leave in charge of. ’ 
A devise of the rent of land for an indefinite: time is equivalent to a devise - 
: - of the land itself. - EE 
' The words ‘I leave in charge of’ are not those "3 used for creating 
a trust and may well be used as meaning “I leave in the hands of", 
One All executed a Will on the rath December, 1901, paragraphs 1 and 2 "m 
of which were as follows: ` . M 
“r, Lleave my house..,....eeeee ess dn charge of... emere nenne ^ Tho said 
house is never to-be sold but the rent we therefrom is to be divided © 
equally-between... eene te es 7 a m 


` Vor. 76.] 
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Wili—(ConidJ) : - 

2. I leave the land known as Ali’s land behind the Mosque and Zongo in 
the charge also of................-- n, : 

' Held, on construing the Will that the property mentioned in paragraph à 
of the Will was devised to the named persons as the absolute beneficial 
interest ts the Zongo land, ‘ 

That the named divisees in paragraph I wa absolutg interest in the house 
_ as tenants in common in equal hares. 

Thit by the first sentence in ae eS I the testator inteaded to confer 
the beneficial ownership upon the named ‘persons and not merely 
to constitute them trustees, Abibs Ali v, Alhaji Mama All Pis 

-—— construction of —Trust, if created by the use of words ‘Leave in charge 


o ; see Will Vas UN 
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_ —— TX of 1608, schedule I, article 182(5) ii TT 55 
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— V of 1920, section 23(4) > '. P. ue E 175 
—— XI of 1922, section 66(3) e^ e. 85 
——— VIII of 1923, section 19 did T ave aus 7n 

Civil Procedure Code, sections 2'11), 50, 52, $3—Promissory note by 
Hindu father—Son, if liable $e —- 6n 

be ———— ———, sections 39, 43, 41, 45-~Application to Court in 

British India for transfer of its decree to Court in Native State for execu- 
tion, if a step-in-aid thereof —Limitation Act, schedule I article 182(5) ... 5n 

, section 47—Dispute belweccetwo persons represent- 
ing the same party T vee 4n 

a ———, sgction 47 order a1 rule .97—Stranger aüuction- 
purchaser E ene e» 4n 

a » Section 105 (2), order 41 rule 23—Party not contest- 

ing the jurisdiction of the Court, to which the cass was remanded, if can 
raise the question in second appeal = iei oon 18% 

Exi. , section 110—Suit decreed for less than Rs, 10000 





with future interest—Interest, if can be added to value of subject 








matter i owe TTE 155 
SE rrt = section r10—*T'he decision of the Court immediately 

below the Court passing such decree’, meaning of . A ies 155 

z , order 44 rule 1—Leave to appeal in forma pauperis, 

application for, if can be rejected without pestis ide eu 8n 


Cag 


°> section 84— Contract Act, section 382) EN 


ü 
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E i x: F LÀ 

Consent decree —Partly satisfied by sale of: shares kept as security —Attach-. 

ment and sale of defendant's immorable property for the balance, if can 

be made : = . s aus 

indian Companies Act, sections 73 (a's 74 (1)—N&me based of compiny 
fixed ou'side office room on first. floor but not visible from road, di 


-— f 


sufficient compliance ü € - 


- 


- indian and Colonial Divorce Jurisdiction Act, 1926, section 1(1)]— 


Jurisdiction of High Court, if limited by Indian Divorce Act, 1869— 
Indian (Non-Domiciled Parties) Divorce Rules, 1927, rule 24 ace 


. Code, sections 109, 110, if applicable DOS ee 
„Judge, siagle, of High Court, if can grant certificate limiting appeal to. 

` cerjain- points only age ses? 
* Legal Prattitroner—Fees not recelved—Filin g of false fee certificate | "one 


sections 28, 29, 30—Sale by guardian without Court's.permission . ... 
» section 6,. schedule I, articles g34 B, 144—Alienation of a 
Math propeity by Matbadhipati before bisdeath—His successor. elected 
after an interval wants to impeach the alienation by sujt—Starting point ~ 








***. of limitation Qs 


290 , eee, 


. Income Tax Act, section 66 (3,—Appeal to Privy Council against order - 
refusing to direct the Commissioner to state a case—Civil Procedure , - 


Limitation Act, Schedule I, Article 44-sGuardian .and Wards- Act, - 


- 
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Pads. 
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7n 
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- 
acs 
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Negotiable : Instruments Act, sections. 27, 28—Pro-note executed by ` l 


^ husband with the knowledge and at the instance of , wife—C onstruction 

; of instrument : one 5€ vee 
Mortgage deed—Stipulation to pay ‘by’ a certain date—Unequivocal pak ^ 

or specific objection to accept tenger, effect of-~Transfer of Property- Act, 

Provincial Insolvency Act, section 28/4)—Transfec of decree, for costa in 
tavour of insolvent after adjudication, if valid 


E 


Raiyat, if occupancy raiyat—Landlord selling Kudiwaram, right bat retainiog z 


Melwaram right in his private lands TE iv 
Religious Endowment Act, sections.3, 7, ipei cuins: committee, 
powers of—Appointment of trustee for a term of years, if valid—Such 
trustee, not a servant of the committee — , i A 
Workmea’s Compensation Act, section ie anade, ifa Doi 
Commissioner, if subordinate to High Court within sectfon 115. of -the 


Code of Civil Procedure—Persons Designata if a" Court-—Gorernor: 
` general, if can create new. Court 


- 
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CHIEF * JUSTICE OF INDIA. ` es ‘i E 
A zr P. "Spens to. suse: Sir Mayrice Guy. dun 


; ey " E 

His Majesty the King has indes «the appointment. of Mr. 
William Patrick Spens. O. B. E., K. C., M. P, to be Chief Justice 
of India in succession’ to. Sir Maurict Linford Gwyer, K. C. B., 
K. C. S. I, who is due to retire on attaining the age of 6g on 
, Apr: 2 5» 1943. Mr. oo. will” take ne on his aie in India 


^ 


do €t 


. Mr. William Patrick Spes, was educated at Rugby and New 
College, Oxford.” ‘He Was called to the Bar from the Inner Temple 
in 1910 and started practice in the Chancery ‘Division: .He saw 
servicé in India and Mesopotamia: during | the fast war and was 
mentioned i in despatches ihriċe. 


"oot 
^n d s. ] e a Fu - - 


l "Tn Taly, 1919, Mr. William Spens resiimed PAETE: at tbe Bar, 
joining the chambers of Mr. J. H. Stamp, one of the.. junior coun- 
sels to the Commissioners. of Inland Revenüe, and acquired subs- 
tantial j junior practice ‘in the, , Chancery Division including company, 
commercial, insurance and. revenue work. He Was mde a K, C. 
in.1925 and attached himself under the old Chancery custom fo 
fhe Court of Mr. Justice (afterwards Lord) Tomlin. Later, when 
the old system was abolished he practised generally as "leader" 
inside and outside the Chancery Division acquiring a large and 
varied leading, , practice. In , 1935, - he, became Master of the 
Bench, Inner Temple. : He has been, * Member’ of the Bar 
Council since 1934 -and of the Executive Committee of the Bar 
-Council since 1936. 3 Pop pide teats, od 
Mr. William Spens-has, heen a.Commissionér, on’ dus Iniperisl 
War Graves Commission since ‘1931 and -succeeded-.the -late Lord 
-Brabourne as Conservative Member of- Parliament for the ,Ashford 


‘Division-of Kentiin 1933. ^3. «5:0 à sos ce th ee eee 
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Wajid Ali Muhammad Raflq v. B. & N. W. 
- . Railway Co. | " 
Railways Act (LX of 1890); section 72— Risk “note form H—" Mis- 

-conduc — Consignment of yarn damaged by molasses—Burden 

of proof. e 

A consignment of yarn was sent by risk-note form H to Wajid 
who finding it soiled with-molasses sued the Railway for damages. 
His suit was dismissed. , In revision : 

Held [per Collister .]—that if any uS servant placed tins 
of liquid molasses algng with packages of yarn in the same wagon, 
it would Amount to misconduct i. e. improper conduct as used in 
risk-note form H-and thd the suit must fail as the p failed to 
prove it. . © iu 


. 
S. C. 


Jaggo Bai». Harihar Prosad Singh. 

Code of Civil Protedure (Act V of 1908) Section 110—Appeal’ to His 

, Majesty in Council —" Affirms the decision", meaning of. | 

Harihar's iiw against Juggo Bu for return of .consideration 
money for breach of contract was decreed along with Rs. 18700 
as interest at 6 p. c. which was reduced to Rs. 12380 i. e. 4 poc 
on appeal. On application, for leave to Posy Council; it was 
referred to Full Bench : 
. Held [per Thom C. J. Collister and Gangu Nath JJ: E ‘the 
requirements of section 110 of, the Code was complied with and’ that 
leave be granted.. 


t 
- * k 
"m p 
x 7 Ls C 4 . 
Aa 


. Sri Kaslkananda. Gnanacharya Swamigal v. 
Saravanaperumal Pillai, l 


Inilian Limitation Act ( IX of 1908 ), section —S faith i iji insti- 


tuting earlier proceedings—Burden. of roof. 


- -Gnanacharya the plaintiff got a decree om 22nd Gabana 1930, 
against one Nataraja whó-sold'on-roth December, -1931; to Sara- 
vanaperumal the respondent certain properties which were attached 
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on rath August, 1932; in T by the-plaintif and S 

by him on 15th January, íg35 ; büt-he was prevented by the 

respondent, from taking possession, The plaintifs application 

on-27th June, 1935, under Order 2r- ‘rule 97 of the Civil Procedure 

Code was dismiss@d on 14th October, 1935, and the’ appeal there- 

from was dismissed ‘on 26th ‘November,’ 1936- The . plaintiff's suit 

on 7th December, 1936, for possesSiog was dismissed by trial Court, ` 
decreed on appeal but dismissed if second appeal. . On Letters " 
Patent appeal, it was referred to Full Bench : 

Held [per Leach C. J. Gentle and Krishaaswami Ayyangar J]. 
—that the onus of proving ‘lack of. good faith i ‘is not on the opponent 
but the person claiming benefit of section igi must E Dore good faith - 
in instituting earlier Drocesedings: ES E - 
Be D eer a Pu» qx e Dye omn 


cS ET re An advento. 


Indian Ba: Councils Act (XXX VIL of. 020) “section I0—- 1940. 
—-. “Advocates: writing | ‘letter to a clerk in.the - Sub- Magistraie’s 
office to send an order immediately, if amonis to professional Mad. 354 F. B. 
misconduct... "CM E bu. inii f 


An Advocate wrote a. ge to a` ER ‘ig Sub-Magistrate's 
office asking him to expedite-'the transmission t$ the Treasury of 
the two documents filed by. him and to:send the order to him grant- o 
ing: refund of money, jewels - and wrist watch^to: his client. The _ 
District Judge, after SD held him: not, guilty. On Prie tenee to 
Full Bench: >>: ' M qd 

Held [per Leath C. F Ranai po and Hapin J] 
—that the Advocate’s conduct, was improper and that the proper 
course for him would have been -to -approach the Swb-Magistrate 
if there was any: dgay a and that. A be only. censured as he.tendered - — - 
apology. 
S. C. 


brg 
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 Chintalspatt Venkatanàrástinhafaju p. Surisetti . 


ae 


a s Ramaswami. 


- 


t 


Basement Right y way— Person using ‘a e way over .ad- 1940. 
Joining land for less thaw the. prescriptive 'feriod, if can maintain — |l. p. [1941] 
an action against a Stranger for obstruction. nc E F 


The reference to the Full Bench was as follows :—- 
-'Can à person who Hds been usiog | a patticulas way over an 


1939-40. 


I. ERT 
Mad. 
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adjoining land for less than the. prescriptive period maintain 


-an action to a a eae from obstructing him using the 


way ? 

‘Held l'per, 2 C. ^ Wen Atari Rao and Horwill JJ. }— 
that he can not maintain such an action- unless¢he obstruction to 
user has the. effect of substantially depriving him. of enjoyment. of 
his own property. ] ° - 


. 
Ss. C. © 


Thondam Annamalai, Mudali v. Tiruttani. 
Ramasami Mudali. 


Code of Civil Procedu¥e (Act V of roc) section 47, Diis 21. Rule 97. 


A property: sold by private sale to Ramasami on 26th Sep- 
tember, 19271, pending attachment ‘on 18th September, 192r, was 
subsequently purchased by Annamalai in Court auction-sale on 7th 
January, 1922, who then filed a suit for possession on rst March, 
1932. The questions referred to Full Bench are : (7) Whether an 
application by stranger auction-purchaser for possession as against 
judgment-debtor or his representative is covered by section 47 of 
the Code, and (2) Whether section 47 applies to a dus pebween 
two persons repregenting.the same party. 

Held [ per Æacth C. J, Pandrang Row, Abdu Rahman, 
Krishnaswami Ayyangar and Patanjali Sastri J7.\—that (1) the 
‘stranger auction-purchaser should apply for possession not under 
section 47. but under:Order ar rule'97 of the Code and. that (2) sec- 
tion 47 does not apply to a ea between two persons represent- 
ing the same party. 

S, C. : i EC wae ee : 
A 3 ° i 


Sivagurunatha Pillai v. Padmavathi Ammal. 


Negotiable Insirumeuts Act (XXVI of 1881) sections 27, 28. 


A pronote executed by the husband with the knowledge and 
at the instance of his wife Padmavati was renewed in favour of tbe 
assignee Sivagurunatha, the ‘plaintiff, by thé said husband without 
disclosing whether he was signing it on behalf of his wife. The 
suit was decreed against the wife by-the trial judge but against the 
husband only in appeal. On second appeal,:it was referred to 
Full Bench : 

Held [per Leach C.J, King, Somayya, Patanjali Sastri m 
Happeli //.]—that in construing such an instrument the judge 





Vor.:26.] .v NOTES OF CASES. 5 
z . 

should not look beyond'it but‘put himself.'in the position: of the 

executantias to the real meaning and sense, iand that: the «husband 

Dom it as: agent. of his wife. . Quee c quur — 0 dunodr g d 
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Chinnasami Pillai, v. Annamalai Chetty. 


Code of Civtl Pionir (Act y y 1908) sections 39, 43, 44; 45 — 
: Application to Court in British India for transfer of tts decree to 
Court in Native State for execution, if a step-in-aid ‘héreof—In- 
dian Limitation Act (IX of 1908) Sch. I article 182 (5).° 


* On Chinnasami's s application on 21st Jantiary, 1932, which was 
állowed: on' 25th January, 1932, his decree: 'dated: 26th October, 
1931, against Annamalai: was transferred to a native state’ where 
the execution proved ineffective and, it- was: retransferted to the 
original Court. ' His next application on roth’ October, 1936, for 
execution was' dismissed as ‘time-barred. ’ On second apes it was 
referred to Full Bench: +° - 


Held [ per Leach C. Jy B Venkåtaramand Rao, Abiur Rahman, 
Krishnaswami Ayyangar ànd. -Horwill J7- ]—that (ry in view of an 
agreement between “the "Native State ` and the Government. “of 
India to execute decrees of each other's Courts. the application 
for transfer was a step-in-aid of execution, and (2) [ Horwiil j. 
dissentiente | that the Sn E roth Cont 1936, was 
intime, ^^^" G i 
$ C cue | ee resi vU i 


" ' - ` y "4.4 


- 


^ ay xw . 
d tU t Pong ` i 
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: : Venkateswara Sarma v. S. N; Venkatesa Ayyar. " 





x an ae, m X LS A i 
Indian Limitation Act (IX of i908) section 6, Sch. I ‘articles 134-B, 


| 14¢-= Alienation of ' Math hroperties by Mathadhipati before . his 
^ death—His successor. elected after an interval wants’ to impeach 
= the allenation Ay suit-—Starting goinit of limitation. B E i 


' The previous Mahant aliénated some Math properties from 
1876 to r9ro- and died on rsth.July, 1918.. Venkateswara was 
then elected Mahant on ith June, .1922, while a minor and attained 
majority on, 6th May, 1931. He, instituted, two, suits on - rath 


- 


April, 1934, ‘and 26th June, - 1934, for ,fecovery of possession ,of 


ihe properties, which were dismissed, _On appeal it was referred to 
Full Bench : ` 


Held [per Leach C Js Venkataramana Rao, Abdur Taa 


e 
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Krishnaswami Ayyangar and Horwill //.]-hat article 134-B. 
applies, that the plaintiff cannot get benefit. of section 6 and_ that 
even if article 144 applies the suits are time-barred as the: adverse 
possession ran from the death of the previous Mahant, 

S. C. * 





Jamburao Satappa Kochari v. Annappa 
Ramchandrappa Kabbur. 


Code of Civil Procedure (Act V of 1906), sections 2 (r1) 50, 52, 5$— 
Construction—P» Se) note by . Hindu father—Son, tf 
liable. e . 
Jamburao's suit against Annappa on à. pronote executed by 

his deceased father,was dismissed by the -trial. Judge holding in- 

ter alta that the "son was nol a legal representative. On appeal it was 
referred to Full Bench : 

Held [per Beaumont C. Ta Ñ. Fe ‘Wadia and Wassoodew TT J\— 
that the son of a Hindu, in the absence of any executor or adminis- 
trator, in law (i.e. personal law viz. Hindu Law) represents.his father 
and is his legal representative within section 2 (rr) and that if the 
son.is in. possession of his. father's estate he is lable to have. a 
decree passed against him for his father's debt to be recovered out 
of his father's estate. i 
S. c. 


- 


Phylis Claire Carroll v. Charles James Carroll. . 


Divorce—Indian and Colonial Dizorce MIROR Act, 1926 iró & 
17 Geo. V, Ch. 40) section r (r)—Jurisdiction of High Court, if 
limiled by -Indían, Divorce Act, 1869—Indian ( Non-Domicled 
Parties y Laivorce Rules, 1927, ru e- -24. 

- The question was whether a. suit filed in Bombay High Court 

b the wife of a domiciled Erglishman for dissolution of her 

marriage can be tried there if the couple last resided and the res- 


|  pondent still resides within the appellate Jurisdiction of Lahore 


High Court: 

Held [per Beanmont C ./.|]—that any High, Court in Indla 
has jurisdiction under the Indian and Colonial Jurisdiction Act, 
1926 which is not subject to any -limit as imposed by Indian 
Divorce Act and that rule 24 of thé ‘Indian (Non-Domiciled - 
Parties) Divorce Rules, 1627 ‘affects only the procedure and not 
jurisdiction, 

SC ev : "— E A 
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ES Emperor v. Dr..S. L. uS Sons & Co. Ltd. ~. 
Diw Companies Ait (VII of 1913); sections 73 (a), 74 (r)— 


I " 
Name-board of Company fixed outside office-roors ón . first foor | but LL PR 
, not visible from road, if sufficient compliance. "i " Bom, 186, 
The company. having placed outside its office room on first mn 
floor its ngme- -board which was. not visible from* the road was 
convicted along with its directo§s under section” 13. In re- 
vision: f 
Held [per Broomfield and Wassoodew JÌ. J—that -tkis was suffi- 
cient compliance with law and that the name-board of’ the Com- 
pany need not be placed outside: the compound in addition to the 
outer door of the oie, : 
Sid. ue gu ue d TE si. a JP gie 
Gurappa Gurushiddappa - Neeli v. Amarang 
p OTT Vaniehand, (Firm). - 
Consent decree — Partly ‘Satisfied by sale of. shares: Zepi as security — 1940. 
Attachment-and-sale of defendants immioveable property ur the oy EE oar] 
balance, if can be made. à Plo Bom. 299 F, B. 


Dm -] 


. A consent decree provided inler ae that on dame to pay 
any instalment the whole of’ the dec:etal sum was to: be realised 
by the sale óf' ‘the suit shares on which ‘a “charge wás to be 
declared. As there was défault, the decréc=nolder sold the shares * 
and realised only a part of ‘the decretal- sum and applied for 
sale after attachment of the judgmënt-debtors immoveable property 
in execution ‘and this was granted., ‘On i cul dt was ‘referred 'to 
Full Benchs ^77 7 3 0- pu ; 

Held ‘[per Beaumont C. Ja Macklin and Wassoodew JJ. ]—that 
the consent decree did -contain a decree for personale payment: and 
that it did not restrict the right' to proceed against immoveable 


~ 


property. ig 2 uuo oto etu Lo at a he ue 

Se C. * à i Te S pa. DSe à 2 t ? z l 
^" O Müsammat Dirji v. Srimati Goalin 

Workmen's Compensation, Act 4 VII of 1923) pion 19— Commis- 1940. 
* red 


Stoner, if à Court— Commissioner, if subordinate. to High Court L L. R. go Pat, 
within section IIS of the Codé of Civil Procedure ( Ad. V of 1908) 373 F. B. 
Persona Designata, y a Court— Governor- Genzrál-in- Councit, jo. nm 

has power to create new Court. * ` RO l Q 


Fakir Das having died as. a.result of on accident during his 


- 
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employment, the, Commissioner awarded 24 of the compensation to 

Dirji the widow and 75 to Srimati the alleged dependent step- 
MS mother. On appeal, the memorandum was treated as a petition in 
"EAS ET revision and it was referred to Tull Bench ; 


pese Held [per Harries C.7., Fasl AH jad TA Lall JJ.|]— 
that persona designata meaning one or one'of a class of officials 
‘may be a Court if’ invested with such powers or function, that 
. -Commissioner is a Court and not a “persona designata and that the 
Governor-General in Council.can create new Courts of Justice and 
can limit the jurisdiction of the existing Courts. 
Se. C. : 


sri Mahanth Harihar Gir v. Commissioner of 
. * Income*stax, Bihar & Orissa. 


Zncome-fax Act ( XL.of 1922 2 section 66(3)—Appeal to His Majesty 

I, LR. a ts. Pat. in Council against, orker refusing to direct the Commissioner to 
Fri state a case, if competent— Code of Civil Procedure (Act V of 

Es | 1908) sections 109, 110, if applicable. 

Ex ^ E The High Court having refused to direct the EEE 

re to state a case, the Mahanth applied for leave to appeal to Privy 

Council : 


. Held [per Hapries Cod. Fasl Ali.and Manohar Lail Si 
e that the High Court's order under section 66 of the Income-tax 
Actis passed in exercise of its advisory function and is not a 
final judgment, decree or order and is not appealable to Privy 
Council either. under sections 109, r10 of the Civil Proceduie 
Code or under clause 31 of the Letters Patent of Patna High Court 
even though the subject matter be valued at over Rs. 10,000, 
SO... ccm, 


1941. 


J 





Velayudham Subbayya Nadar v. Kalamsetti Anjaneyalu.: 


Code of Civil Procedure (Act V of 1908) Order XLIV rule r— 
Application for leave to appeal in forma pauperis, Jf. can be rejected 
without hearing. 


I. A R. md 


pics "The point for decision was :—Whether "án application for 
E E leave to appeal iz forma pauperis can be rejected without hearing: _~ 
ba . Held [per Patanjali Sastri /.]—that it cannot bè rejected 
e without giving the applicant an opportunity of being heard. 
s c ! 
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a ps INJUNCTION IN LÀW AND' EQUITY. 


|o q^ 


n e [By Mr.. Kbitish Chandra Ghatak.] | 


e . That injunction, is one, of the.few well-known remedial measures 
of Equity is ‘admitted on all han@s. . But is it like the Trusta 
- special creation of, Equity ? or; in, other words, has Equity an ex- 

. clusive jurisdiction over it? To. this our answer would be an 
emphatic ‘No’. - Thenewhy. is it that we call. injunction an equit- 
able remedy’? This happens in, -common parlance and there is a- 

. good justification , for, it. If we.study the origin -and growth of 
e —injanotion-in- -equity we shall see that'it, has found an appropriate 
soil.to , grow and develop in all its ramifications, _ We all know 
that the civil-offence-. of tort covers'a large: field .in the domain of 

: civil law., . We are also fully aware that in cases of:tort Gommon 
Law could furnish- no adequate: reedy : to the party offended 
ES 'especially where’ ‘a mischief,is merely apprehended. In cgses of 
actual commission : of. the-offence Common Law could no doubt, 

to some extent. compensate the; party wrong done with ' pecuniary 
damages but in cases, where the -mischief was merely apprehended 

it was powerless. | To meet this. drawback’ Equity assumed juris- 
diction, over tort’. by granting this remedial measure. So, the 
origin of injunction. in Equity specially in fort might be ascribed 

to the inadequacy .of -the Common ‘Law -in “granting . reliefs ; in 
other words, the iffadequacy of the Common Law. is the founda- 
tiom of. .the jurisdiction | of Equity, over injuriction ; and since its 
‘appearance in: Equity ifijunction | has played a very - prominent part. 

It may be said. to-be.a peculiar though not -an exclusive property of 
Equity : for Common Law. can lay at least some, claim to the juris; 


wok diction over injunction... .. -~t - 
^ i Let us now consider, whether the notion of, inen did at all 
" l find any place jp, Common. Law and if so, to what extent. At 
Common Law, presumably | ‘before the Courts of Chancery took 
s their origin, during, the reign of: Richard. II we find traces of- in- 


junction which went by the names of Writ -of ‘Prohibition and 
Writ of Waste or Estrepement, This is the inference which we 


* 
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e 
are led to if juste die Story are to be believed: for according 
to them the origin of the Courts of Chancery dates from the reign 
of Richard II. As a matter of Tact, a-consideration of the 
nature of the Writ of Prohibition and the date of its abolition by 
Statute of Westminister II would lead us to conclude definitely- 
that the Courts of Chagcery were already. in existence when the 
aforesaid Common Law Writ was promulgated. This ‘reasoning 
_ will apply a fortiori when the Writ of Waste or Estrepement is con- 
sidered : for certainly it is of later growth being ushered in by 
Statute of Gloucester, Ch. 13. Necessarily, all we can legitimately 
infer is that when the Common Law Writs of Prohibition, Waste or 
Estrepement pendente lite were in vogue the Courts of Chancery ees 
Had already had their origin. -° oS END o CMM 
- Now let us consider briéfly the nature of the Writ of Prohibition 
first, and its semblarice with the modern injunction. The Writ was 
certainly a form of the present-day iunctio as it restrained the 
party from committing wàste.' "Phe nature of the Writ is very 
clearly expounded by the Lord Chief Justice Ey1e in^ "the celebrated 
case of Jefferson v. Bishop of. Durhatk (1): ~ D 
The Writ of Estrepement is; fully dealt with by Blackstone -in 
his Commentaries (3 Black. Comm.- 225, 226). Story quotes as 
follows: ‘‘Estrepement is an'old Fiench word, signifying the 
same as waste or extirpation € rand. the Writ of: Estrepement lay at 
the Common Law affer judgment obtained in any action real (a . 
. Inst.328) and before possession was delivered by thé’ sheriff, to ie 
stop any waste which the vanquished party might be tempted to 
commit in lands, which were determined to be no longer his. But, 
. as in some: cases, the defendant may be'/'justly apprehensive that 
the tenant may make waste, or estrepement, pending the suit, well 
knowing the weakness af his title, therefore the Statute of Gloucester 
(6 Edw. I Ch. 13) gave- another Writ of estrepement pendente placito 
commanding the sheriff firmly to inhibit’ the ‘tenent, ‘Ne faciat 
vastum - vel etrepementum™- pendente — gladio dicto indiscusso? — - 
(Regist.°77) Atid by virtue of either -of these writs the sheriff "may 
resist hern that do, or offer to do waste , and, if otherwise he 
cannot prevent them, he may lawfully imprison the wasters, or make 
a warrant to others to imprison them: or if necessity require, he 
may take the osse comitatus to his assistance. So odious, in the 
sight of the law, is waste and destruction." (a Insé. 399). 
- It might. be observed however, that the Writ of- Prohibition’ was 
more akin to the- modern uy injunction than-the other Writ j ; 
E ud 1 Hos & PuL 106 (age 
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er was directly addressed . to. the party. who was about 
_ Ait waste, while the latter was directed to the sheriff. The 
, ffor its abolition probably was that it was not very effective 
oduce, thé desired result. The Writ might be disobeyed and 
the matter was to be "fought out between the parties as ina 
regillar suit, and*moreoyer the whole machinery: from start-to finish 
was 10.a large extent, cutdbrous and complex. The Writ of Waste 
or Esttepement . supplied the ~ defect by a simpler procedure 
and produced the desired ` result - by. furnishing the hands 
of the sheriff with all the implements - necessary for curbing 
the recalcitrant ‘attitude’ of the wrong- -doer. _ Nevertheless, what- 
ever might have been their difference. they agteed i in being. a pre- 
ventive measuré and approached pretty nearly t the modern type of 


restrictive injunctions. UU METRO oum Pos : d 


P -* 
i 


, The Chaticsry Ceurts ous. fully established on -the lands 
aad the rules of equity that:they ‘developed were largely enriched 
by the decisions , of - Lord Chancellors „like Ellesmere, Bacon .and 

Nottingham.. TE may, be;said with propriety that since Nottingham 
became Chancellor:i in 1672, Equity gained in- strength and volume 
and equitable: principles were .matured, consolidated and stiffened. 
Injunction being. one -of the chief ‘equitable. remedial measures it 
was applied i in ‘more spheres. than ong whenever inthe discretion 

_-~ of the courts its application was deemed: .to be necessary for the 
ends of justice. Indeed after the promulgation of the Judicature 
_ Acts its province has been inconceivably extended, - 

- The Common’ Law Courts: were very vigildst of their own in- 
terests and regarded’ the Chancery ` "Courts all along’ with a green- 
eyed jealousy; That this" was ‘the hard fact is amply - illustrated 
by the celebrated ‘controversy’ between ‘Lord «Ellesmere and Lord 
Chief - justice Coke in their struggle over injunctions. Thé genesis 
ofthe:qüarrel was that the Charicery Courts’ commenced ` issuing 
"Cortimor injunctions’ by which they restrained parties from suing 
‘at common law’ or executing the judgments ‘obtained by them from 
thé comwon ‘law’ courts. ‘ The quarrel” at length , became very 

, bitter and it.came fo a “head daring. the reign of James I _ The 
dispute was then-referred-to the King himself,. ‘who acting on the 
advice -of: the ‘Committee ‘of . Counsel’ ‘decided in favour of. 
Chancery. °‘The ‘Common: injunctions’ Raving’ been abolished by 
“section 24 (5) of the Judicature’ ‘Act, 1873: (now replaced by section 
4t of the'Judicaturé Act; 1923) are’ now of historical’ importance ` 
only, ‘but the principle underlying them still. survives -in restraining 


we 
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a British subject within the jurisdiction from bringing an.action in a' 
foreign Court, as in Al/erman Lines v. died (1). - de od) m 


~ 


At about the time of Lord Coke we come across certain forms, 
of injunction in Common Law which are called Bills Quia *timet., 
Let us for once see what Lord Coke himself has fo say on these 
Bills. “And note” (says he) “that there pe six writs in law, that, 
may be maintained, quia timet, before an$ molestation, distress or |. - 
impleading. ^ As, (1) A man inay have a Writ `of’ Mesne (whereof 
Littleton here speaks) before hé be distrained ; (2) A Warrantia 
Chartoe, before - he be impleaded ; (3). A Monstraverunt ; before 
any distress or’ . vexation ; (4) An "Audita Querela, before any 
exécution ‘sued ; (s). A ‘Curia €laudenda, before any default of. 
enclosure 5 (6) A Ne Injuste Vexes, before any distress or molesta- 
tion. And these be called Brevia Anticipantia, Writs of Preven- | 
tion.” These Bills. Quia timet were,:followed up ‘in mance in 
bas with equitable estates and interests... . ` 


' Courts:“of- Equity also issued injunctions in the nature of'aà _— 
judicial writ to yield. up, deliver, quiet~or~continue the possession, .: 
followed up by a'writ of àssistance.: ‘Injunctions ‘of this sort are 
older than the time of Lord Bacon, .since in his: Ordinances, - they ` 
are” treated as a well- known ` “process. ‘Indeed, they have been 
traced back to.the reign of eElizabeth, and Edward: the Sixth, And 
even of Henry the Eighth." z ; pace 


y: 





- Besides these forms of injunction Equity had ties which an 
be easily traced. back to’the time at ledst prior to that of Lord 
Nottingham. In this view of the matter Mr. Hanbury's following 
utterances would appear to be not very correct. "Standing at the 
end of the year.1925, and looking at the ;achievements of equity 
during the years 1673-192 5, We may say, with Maitland :... ‘Equity 
has added to our legal system, together with a nymber of detached 
doctrines, one novel and fertile institution, n&mely, the trust, and 
three novel and fertile remedies, namely the decree for specific 
performance, , the injunction and the judicial administration of — - 
estates. ^ “Nor was he too correct in saying this." Of. course, 

-as Lord Coleridge pointed out in Bonnard.v. Perryman, prior . 

io the Comnion Law Procedure Act of 1854, an injunction to 
_Testrain the publication of a libel was unthinkable either in law 

“orin equity ; ; in law, because prior, to 1854, Courts of law could 

: not grant injunctions at.all, and in -equity, because prior to the 
Judicature Act, 1873, cases of libel could not come before courts =” 


» 
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of equity.” As a'matter of fact, from what.has been stated be- 
fore, it would abundantly appear that courts- of equity issued 
injunctions though in a limited way from'long’before the: year 1673 
and that courts of Commor Law were in the habit of issuing writs 
of a_prqhibitory character from long before the year 1854. What 
we can legitimately say is that the scope of injunction was greatly 
extended since 1673. Is was not allowed. fo remain confined with» 
in the narrow grooves M ‘Common injunctions’, nuisance, and 
waste but was projected into the realms of diverse kinds of tort 
conceivable, e. g. trespass, infringement of copyright, patents, trade- 
marks and trade. names and interference with goodwill, of public 
law comprising within its sphere criminal law and constitutional 
law; of-breaches of contiact and confidence and of other topics. 
The Common Law also received a certain impulse in the year 
1854 which might be said to*' be landmark in its annals. That 
year saw the passage of the Common Law Procedure Act which 
granted the Common Law certain concurrent jurisdictions over-in- 
junctions, as for example in the case of bredches of contract us 
sections LX XIX and LXXXII of the Act.) 
The year. 1873 saw a revolution in the constitution of the 
. English Courts. The Judicature Act was passed and asa conse- 
quence the Couris of Chancery and Common Law were fused 
into one having the appellation ‘The High Court of Justice’, Each 
. Division of the said High Court can “now dispense common law 
as well as equity but the equitable reliefs being more ‘handy, 
expeditious and complete they gradually ousted the common law 
reliefs from the field. Here the question that has been pertinently 
put is whether the Jüdicgture Act affects the principle as well as 
the procedure. In other words, does the Act further extend the 
jurisdiction over injunction as far as the High Court of Justice is 
concerned ? The answer is best furnished" by Story as follows: 
"Tt is provided byeSection 25° sub-section 8 of the Judicature Act 
that a mandamus or an injunction may be granted, or a receiver 
appointed by an interlocutory order of the Court in all cases in 
which it shall appear to the Court just-or convenient that such 
order should be made. The very wide words that an ‘injunction 
may be granted by the Court i in all cases in which it shall appear 
to the Court just or convenient that such order should be made' 
have given rise to considerable difficulty. Sir G. Jessel M. R. 
seems to have beid that these words authorised the granting of an 
injunction, even where under the old practice the Court of Chance 
would have had no power to issue an injunction [See £slatt v. 
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Corporation of Southampton (1), Malnesbury Ry. Co. v. Budd (a), | 


Beddow v. Beddow (3), Stannard v. Vestry of St. Giless Camberwell 
(4) ], and certainly the words seem, wide enough to include this ; 
but the Court of Appeal, on the somewhat, dubious ground that 
the Judicature Acts were intended to deal merely with precedure, 
and not to affect or alter principles of law, held in a-very recent 
‘tase, [Worth London Railway Co. v. Great Northern Railway Co. 
(s)], that an injunction cannot be granted since the Judicature 
Acts, if it, or some analogous remedy, could not have been granted 


before." That the Judicature Acts certainly affect the principle | 


as well as procedure is a construction which is favourable to 
commonsense and social necessity. Since its creation from early 


times it has taken very long striges' in the domain of equity up to | 


the year 1873 and it is but reasonable that ii should take further 
strides to cover as many topics of civil law as possible. The social 
requirement too, along with the progress qf commerce and ad- 
' vancement of civilisation is’ in favour of the extension of this 
simple remedial relief. Mr. Carter also, in his treatise on the cons- 


titution of the English Courts has adopted the view that the Judi- 


‘cature Acts have affected not only the practice but also the 
principle ; and this humble writer shares the same view with 
` him. 

(1) (1880) 16 Ch. D. 143. o 

(2) (1876) a Ch. D. 115. 

(3) (1878) 9 Ch. D. 89. 

(4) (1821-82) co Ch. D. 190. 
— {5) (1883) 11 Q. B. D. 30, 
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NOTES OF CASES. p 


, Rafa Brajasunder Deb. f. Raja Rajendra ‘Narayan 
> Bhanj Deo, E oa 


det Civil Procedure (Act Vof. 1908), section rro—"The decision — 

of the Court immediately. below the . Court passing: such decree,” er 
: - I. L. R. 20 Pat, 

meaning hos n3 "- M. 459 (S. B.) 
Raja. Brajasunder’s’ suit “for declaration of ' “title: to and for aa 

possession of three villages was dismissed by trial Court but wag 

decreed partially i.e, fof one village only by High Court, on 

appeal. The Raja applied. for- leave- to Privy "Council as the suit 

and also the appeal were valued over. Rs. 10,000. On. reference 

to Special, Berich : 
Held. [per “Harrie C. asl AR. and Manohar Zali L 7 i— 

that tlie High Court decree was ‘not one "affigming the decision of 

the Court immediately below" within: "section rro of the Civil 

“Procedure -Code and that the: BE Were entitled as of right. 

to appeal. | AM RU Im 


i usi - 
or) y i Y 
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' -Brijmohan Singh : v. Choudhury Bhuneshwar E 
- RE Prasad Singh. ^ -. - 


AM 


Code of Civil Procedura. ( Act- V of, 7908), : section ‘Tro Suit decreed 1041. 
for. less than Rs. roodo with. future interest—Leave do appeal ‘to LL, aa Pat. 
Priv” “Council —Initerest y can e added fo value" of subject 481 (S. 1 . B) 
-. matter. ; i 


" Brijmobán's suit valued at Rs. 11956985: e o p. was ‘decreed “by 
ui Court for Rs. 9141-588. o p. with'.costs "Rs: 1131-52-op. and 
future interest at 6 per cent per annum but was wholly dismissed by ` 
High'Court on. appeal by Bhuneshwar, Brijmohan' s application 
for leave to appeal te Privy Council valuing the subject matter 
at Rs. 10,423 odd, adding the interest, was referred | to Special 
"Bench: i 


L3 
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Held [per Harries C. J., Fas! Ali and Manohar Lal JJ.]— 
f ' that the interest subsequent to the suit being not a direct claim 
cannot be.added to the value of the subject matter in appeal 
io. Privy. Councl viz,.Rs.914:. 5as. o p. as the plaintiff did. 
not appeal in High Court for tbe balance of the valuation m the , 


original suit. 
78:6; - -> : to 77. TIU. A e Ts le CE, WUmom — qe (mem pepe! see “ey e ora 


Chelikani Kondayya Rao v. Uppalapati Naganna. 


Landlord selling Kudiwaram, right but retaining Melwaram right fti 
1940. 
eed Ais private lands-— Such lands, if converted to raiyati lands— 
oe a Raiyat, if acquires right of o: stupancy in Such lands, m 


Kondayya, the landlord, sold the Kudiwaram (1) eho in his. 
private land in an "estate" under the Madras Estates Lands Act 
1908 to Naganna but retained jhe Mekvaram (2) right by.a docu- - 
ment which contained some terms inconsistent s ratyatt tenure. 
On reference to Full Bench : 

Held [per Leath C: J. Venkataramana Rao and Krishnaswami 
Ayyangar J7.}—that the private lands -were converted to raiyati 
lands and the terms inconsistent with rafyatt tenure must be re- 
garded as void. 
S. c. i l l l 
. (G1) The right of effective occupation and beneficial use of soil [yide Wilson's 

Glossary page 469, 1940 Editioo ]. 

(2) The right of proprietor or landlord to receive rent or share of erop or 

produce, (Vide Wilson's Glossary page 535, 1940, Edition]. 





Dondà Bhagavantulayya Dhora v. Adapa Venkandhora. 


an . Mortgage deed—2Stipislation to pay. "by" -a certain date, meaning of 
- Sue : — Unequivotal refusal or specific objection to. accept ténder— Effect 
' Mad RRA, of— Transfer of Property Ac (IV of 1882 h section 4— Indian 


Contract Act (IX of 1872), section 38 (2). 


A mortgage deéd recited that the mortgagors “shall pay all the 
- principal and interest payable under this document by roth Septem- 
— ber, 1928............^. In June 1927, a tender of. the amount then 
, due was refused by the mortgagee who stated in his letter dated 
. 4th July, 1927, that he refused to accept. tender of any sum less 
than -the prncipal with interest upto. roth September, 1928, on 


.  . which date only the tender isto be made. On reference to Full 
Bench : | 


t 


{ 


« 
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` Cornish JT. 





Held [per Leath C. J.. Moskett and “Krishiaseedini Ayia TT 
—-that the words “by roth September, 1928, ” mean on or before that 
date and that an equivocal .refusal ofa tender relieves the mort- 
-gagor from the obligation to make’a ‘tender and-that when there is a 
‘specific objection to a tender it is-an 2c ped waiver of ux other 
objection Hiero may be. EN" 

5. c. . "8 i 
—— 


Mir Ghulam Hussain Sahib v. Ayesha Bibi. | 


Andiías Limitation Act ( IX of 2908), Art. 44— Guardian and Wards 
Act (VIII of 1890), sections 28, 29, 30— Sale by guardian with- 
out Court’s_permission—Single Judge of High Court, if can grant 
certificate limiting appeal to certain points only.-- 


The mother appointed by Court as ` guardian of the properties 
ofa Muhammedan minor sold the same to Hussain Saheb without 
‘Court’s permission and after three years of his attaining majority 
the minor filed a suit for setting aside the sale. On second appeal, 
__Horwill J, granted certificate limiting the appeal to certain points 
^ only. On refernce to Full.Bench : x 

Held [per Leach C 7., _Mockèti. and KrisBnasmwami Ayyangar 
J7-—that the certificate under clause r$ Of the Letters. Patent cam- 
not restrict or limit the appeal to certain point§ only and the suit 
by a quondam minor to set aside such a sale after three years of 


_ attaining majority is barred under article 44 of Limitation Act. 


Rahima Bi v. Abdul Vakil Sahid and others (1) overruled. 
(2) Appeal Sait No. 526 of 1931 (reported), decided by Ramesham and 
$. C. 
.. Nadiminti Satyanarayanamurthy v. Malluri Papayya. - 
Provincial Insolvency Act CV wf 1920), section 28( a)— Transfer. of 
- decree for costs. in Javour of insolvent after adjudication, if valid. 
. The application by Satyanarayanamurthy under Order a1 rule 


: 16 of the Civil.Procedure Code for recognition of the transfer to 


him of a decree for costs by an insolvent and for executión of the 
said decree was dismissed by Sub-judge. On appeal : 

. Held [per Venkataramana Rao and Horwill J). ]—thst the 
decree for costs vested ig the Official Receiver the moment it was 


passed and that the application was dismissed as the transfer was 
invalid. 
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The € of State for India in Council. v. Allu 
Jagannadham. 


- Code. of Civil Procedure ( Act V of 1908), section IO5( 2), Order 4 4I 


. rule 23—Party not contesting the jurisdiction of the Court.to whisk 

case remanded, if can raise this question in second appeal, i 

Jagannadham, the president of a Local Board, who, under 
government order, had to pay.the time-barred arrears of house-tax 
due to Board, filed a suit against the Secretary of State for recovery. 
of the said sum with interest which was decreed by trial Court but 
remanded on appeal. Then the suits were again decreed by the: 
Courts below. ` On second appeal, the question of- jurisdiction of 
Court on remand was raised by: the Secretary of State for the first 
time. Qn reference to Full Bench : 


[Vou 76... 


Held [per Leach C. J, Wadsworth and Soinayja JJ 2068 4 dhe 


defendant not ággrieved by the remand order did not appeal 
against it and he could therefore question all decisions of Sub-Judge 
except remand order and in order to exclude the jurisdiction .of. the 
Civil Courts the exclusion must be explicitly expressed or pU 


implied which latter is applicable i in the present case. -.- ~~ 
S.C Ee. NEN 


Cr E DRE In re a: Pleader. 


Legal Prattitioner—Fees -nof tes IE of a false fee certificate 
Professional iniseondudt. 


A pleader filed three- fee" certificates without: actually ieceiving 
them. On reference to Full Bench regarding this matter: — 


Held [per Zeac& C: J., Gentle. and Somayya. /7.]—that he is. 
guilty-of professional misconduct.and that.strong disciplinary: ac genon 


^" 


Se C. 


C. Thiruvengada Mudaliar ?. M. Rajabathar ` Mudaliar. 


Religious Pes Ad (XX of 1863); -sections 3, 7; 12— 
Devasthanam Committee, powers of , — Appointment of ‘trustee for. a 
term of years, valid —Such trustee not a servant of the: ‘Committee, 
The point for decision before the Full Bench was whether a 

Madras Hindu Devasthanam Committee created - under the Reli- 

gious Endowment Act 1863, in appointing a trustee .has to make 

the appointment for life or can make it- for a term of years : 


Held [per Leach C. J... Krishnaswami Ayyangar and Somayya 
J/.]-—thattheé Committee Has full powers to make the appoint- 
ment for a térnr of years- sinless the conditions of the endowment 
prohibit it or-there is some:special reason for making it for life and 
that the trustee, so BONS is not a servant of the Committee. 

C. i 
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